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BINNIE J :  

Good morn ing M r  Weir. 

M R WEIR: 

Good morning. 

5 BINNIE J :  

Thank you for coming, I appreciate it. I have here a bible and if you wou ld 

swear in  answer to the questions. I 'm going to ask you to tel l  the truth , the 

whole truth, so help you God . 

MR WEIR:  

1 0  I do .  
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BINNIE J:  

Thank you very much .  I want to start just by locating where we are in this 

piece because my mandate really fal ls into two sections. One has to do with 

factual innocence and then I 'm supposed to form an opinion as to whether it 

5 was factual innocence, either beyond a reasonable doubt or on the balance of 

probabi l it ies. So that's the first series of issues, but at the same time I am to 

report if I were to find factual innocence, are there conditions or circumstances 

that make it in the interests of justice that compensation be paid, and the 

mandate is very general but it's essentially related to process. You know, how 

1 0  is this inquiry dealt with at every stage and subsequently at the trial? 

And one of the few specifics in the Min ister's letter is to enquire as to whether 

there was a fai lure to make appropriate enqu iries to establish innocence, and 

as you know from your years of involvement with this case, this is a refrain of 

1 5  the Bain camp that there was an unfair  process. And that is why I suggested 

that we work from this Pol ice/Police Complainants Authority report, which was 

focused on process. 

So I am going to be dealing with some of the specifics that go to factual 

20 innocence but what I have on the record were testimony from the 1 995 trial 

and the 2009 trial, and I'm not going to re-hash the whole exercise. So really, 

I 'm looking for new information and it's d irected to the second phase of my 

inquiry because I - my mandate isn't to come up with the answer to the first 

group of questions, and then come back to New Zealand and look at the 

25 second group of questions. I have to deal with it al l  at once, okay? 

And the way that we wi l l  proceed is that I wil l  be asking questions . Certainly 

at any time you want a break, just say so. We are not on any rig id timetable 

here. When I have fin ished the questions I want to pose, then we wi l l  adjourn, 

30 and there should be coffee arriving at some point, tea, and confer in the next 

room with Mr  Bain's representatives to see if there are points they wou ld l ike 

me to ask of you .  
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And when that is done, my view is that I 'm doing this interview, so because 

somebody wants something asked, doesn't mean it will be asked , but I want 

to hear what they have to say. And when that's done, then Ms Markham wi l l  

re-examine you on those issues that have been covered during the morning,  

5 just to be clear if there are points that were not as clear as she would l ike 

them to be, or if she wants to bring up something else. 

Now the governing consideration here is what is helpful to me in making my 

report. I 'm not sitting here as a Judge and this isn't a criminal case, and it's 

1 0  not a civil case. It's an informal inqu iry that results in  a report by me to the 

Minister, okay? 

So those are the general ground rules and in the testimony that your provided 

in 2009, you referred at a number of points to what I call the PCA report, the 

1 5  Pol ice Complaints Authority report and you said at one point that you hadn't 

real ly looked at it for a long time and so on, and I want to start just with a 

process question about the training of the detectives in  Dunedin that take on 

what was a very complex investigation . Now Ms Markham has a ,  looks l ike a 

wel l  thumbed copy of the 1 883 edition of the Detective's Manual .  Can you 

20 just outl ine for me what train ing you had that is relevant to the investigation 

you undertook in June of 1 994? 

MR WEIR: 

Wel l  firstly, I arrived here in  Dunedin on promotion only a year before that, 

before this investigation commenced , so day-to-day training pretty much 

25 nothing.  The only real training that I'd had that would appear to be in some 

way for dealing with the Bain scene was at either my detective pre-qualifying 

course or qual ifying course, which were some years before the investigation . 

BINNIE J :  

I th ink you joined the force i n  1 980? 

30 MR WEIR: 

That's right. 
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BINNIE J :  

And then you came to Dunedin i n  what year? 

MR WEIR:  

I joined the pol ice in  1 980 .  I was - I joined the C IB ,  for want of a better term, 

5 in  about 1 982/83, early '83. I went to Christchurch from Invercargi l l  and 

came to Duned in on promotion to detective sergeant in 1 993. 

BINNIE J :  

S o  these qual ifying tests that you just referred to for a detective took place in 

1 993? 

1 0  MR WEIR: 

No,  no they took place - I 'm sorry but I don't remember exactly but -

BINNIE J :  

No just general ly. 

MR WEIR: 

1 5  Yes,  some years before 1 993, so my - the qual ifying for a detective is a 

process that goes right back to the early 80s when I was in Invercarg i l l ,  so I 

was admitted to the C IB as a detective co - first of al l  a constable on tria l .  So 

you basically, you go from being uniform to plain clothes, but you sti l l  hold the 

designation of a constable and then,  after, I th ink from memory, six months, if 

20 you had suitable report in relation to your  behaviour in  the C IB ,  then you went 

away and you did ,  I th ink from memory, either a three week or four  week 

induction course into the C IB .  After completing that I returned to I nvercarg i l l .  

I did pretty much two years of what's called in-service train ing un its , wh ich 

dealt with a lot of the issues, a lot of what you' l l  see in that, in the old detective 

25 manual . So weekly tests and things l ike that and then at the completion of 

those un its , I then went and d id a qual - a detective qual ifying course, and 

having completed that course and passed it, I was then able to use the 

designation of detective. 
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BINNIE J: 

And you think that would have been about what year? 

MR WEIR: 

Oh, m id 80s. 

5 BINNIE J: 

Mid 80s, and you mentioned a three or four week course. Was the manual 

used as part of the instruction materials for the course? 

MR WEIR: 

I don't remember exactly but I would imagine that it certain ly would have 

1 0  been , yes. 

BINNIE J: 

So wou ld you have had occasion during your  train up unti l 1 993 to go through 

the manual in  some detail? 

MR WEIR:  

1 5  During my training as a detective, yes, but after that very rarely and I don't 

think they actually had a detective manual personally. 

BINNIE J: 

Was there one in the Dunedin C IB? 

MR WEIR: 

20 Oh, absolutely. Yeah ,  there wou ld have been, yeah .  

BINNIE J :  

Now the volume which we have here and which is  in  this booklet I 've provided 

is dated 1 983. There are some additional pages that seem to have been 

substituted in 1 985, so that would be more or less concurrent with the training 

25 you've just described . 
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MR WEIR: 

I wou ld think so, yes.  

BINNIE J:  

I am interested in the way in which this inquiry was structured and if you just 

5 open the book in front of you ,  the PCA report. On the first page it talks about 

how the investigation shou ld proceed , and it carries on generally and in 

paragraph 8 it says at the bottom of page 3 ,  "The basic investigative 

procedures laid out in  the detective manual and is invariably closely fol lowed 

in every i nstance."  Does that accord with your  experience? 

1 0  MR WEIR: 

Yes it does. It obviously depends on the type of investigation but, yes . 

BINNIE J: 

And in paragraph 9 at the end , it talks about the detective's manual and CIB 

training notes. Can you just tel l  me what the C IB  training notes are? 

1 5  MR WEIR :  

Wel l ,  I have no idea, sorry. No I don't but I -

BINNIE J: 

So these weren't someth ing that you were dealt with in  Duned in? 

MR WEIR:  

20 Un less, I guess that could be referring to  those in service train ing papers 

wh ich I talked about earl ier that I had to pass part of my train ing to become a 

detective. 

BINNIE J:  

Yes.  

25 MR WEIR: 

I assume that that's what that's referring to . 

WEIR M OLe INTERVIEW (19 JULY 2012) 



7 

BINNIE J: 

Prior to June 1 994 had you been assigned as officer in charge of the scene 

on another homicide - any other homicide case? 

MR WEIR:  

5 No I hadn't. 

BINNIE J: 

Mhm.  Was this a first assignment as officer in charge of the scene in relation 

to any crime? 

MR WEIR:  

1 0  No,  I had obviously been involved in scene examinations, robberies for 

example and serious burg laries and that sort of thing, but certain ly I 'd never 

been - I 'd never had the role of officer in  charge of the scene in a homicide. 

BINNIE J: 

Had you been involved in other homicide investigations? 

1 5  MR WEIR:  

Yes. 

BINNIE J: 

And when you were assigned in June 1 994 to this case, the assignment, 

take it did that come through Robinson or Doyle? 

20 MR WEI R :  

I can't remember exactly, but  i t  certain ly would 've been either of those two, 

yes. 

BINNIE J: 

And was this assignment made at the station, the police station -

25 M R WEIR:  

That's correct, yes. 
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- and the -

M R WEIR: 

Yes it was.  

5 B I N N I E  J: 
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And d id you have any d iscretion with whoever it was that made the 

assignment as to how you were to carry out your  duties or were you left just to 

deal with it as you saw fit? 

M R WEIR: 

1 0  I was left to deal with it myself, basically. I remember the only d iscussion I 

had in  relation to that was from Detective Ch ief Inspector Robinson, who had 

been to the scene, who told me that, in h is words, he described it as a 'hovel ' ,  

so, mean ing -

B I N N I E  J: 

1 5  House. 

M R WEIR: 

- the house was a mess. 

B I N N I E  J: 

Yes.  But in  terms of what inquiries to be made, what evidence was to be 

20 col lected, what things ought to be looked for in the house, this was left up to 

you? 

M R WEIR: 

That's correct. 

B I N N I E  J:  

25 All  right, and then the people who were assigned other tasks, and there are a 

l ist of them in the report at page 7, the PCA report, at paragraph 20. Did you 

have a role in appointing them or were they appointed by somebody else? 
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MR WEIR: 

I had a role in  appointing Detective Constable Thomson as the OC exhibits for 

the scene. Out of this l ist -

BINNIE J :  

5 Yes? 

MR WEIR: 

- that's the only person that I was responsible for appointing him to that 

position because he was part of the staff who had been appointed to the 

scene by either Robinson or Doyle. 

1 0  BINNIE J :  

All right, now just i n  terms of how you proceeded , the manual talks ,  not the 

manual , the PCA report talks at paragraph 1 1  general ly how to proceed , 

where,  when,  why, how and who ,  and then in  terms of arrest, as you go over 

onto the top of page 5, they talk about, "An earl ier arrest may be appropriate if 

1 5  there is a possibi l ity the suspect could re-offend o r  flee whi le at large. "  I take 

it that was not an issue in this case? 

MR WEIR:  

I t  certain ly wasn't an issue for me. I was at the scene, so it's not something 

that I ever dwel led on,  or  thought about or considered. 

20 BINNIE J :  

Mhm. I n  the transcripts of the trial ,  it is said time and time again that on 

Monday June 20th, David Bain was seen by the pol ice as a victim -

MR WEI R :  

Absolutely. 

25 BINNIE J :  

- and that it was tentatively thought that it was a murder/su icide. And we 

know that, accord ing to M r  Doyle, that by Wednesday n ight the view had 
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crystal l ised that, i n  fact, David Bain was the suspect. Does that accord with 

you r  recol lection? 

M R WEIR: 

It does, yes . 

5 BINNIE J: 

What happened between Monday and Wednesday night that ti lted the 

balance towards David Bain as the suspect? 

M R WEIR: 

The best person to get that information from wi l l  be J im Doyle, who I 

1 0  understand you are going to be speaking to . 

BINNIE J:  

Yes.  

MR WEIR: 

And what you to appreciate, and I don't think has been property appreciated 

1 5  over the years , i n  terms of my role, especially i n  the early stages , was that my 

role was at the scene. So I worked long hours at the scene. I went to the 

scene first th ing in the morning,  often had a briefing at n ight time, which was 

real ly my only opportun ity, along with every other staff, or most of the other 

staff involved in  the inquiry, to find out what was happening outside of the part 

20 that I was dealing with , which was the scene. 

So we'd have a briefing at n ight time, normally around about meal time, and 

then I 'd go back to the scene. So, real ly my involvement in the early stages 

and lead ing up to that Wednesday, or the Thursday, revolved around the 

25 scene. So I can talk about what I recal l  happening in those early stages at the 

scene but I wasn't really aware of what was happening outside of the scene in 

terms of the rest of the investigation .  
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BINNIE J: 

But in these meetings at n ight, which I take it were down at the pol ice station -

MR WEIR: 

Yes they were. 

5 BINNIE J :  

There were reports being made by the various pol ice officers i n  charge o n  one 

aspect or another, so although you may not have had the responsibi l ity you 

were taking in  what others were reporting.  

MR WEIR:  

1 0  Yes that's right. 

BINNIE J: 

And as Wednesday n ight, what had been reported that ti lted the pol ice view 

against David Bain? 

MR WEIR:  

1 5  Wel l ,  once again , I think the best person to get that information from wou ld be 

either Jim Doyle or Robinson because they were the ones that were making 

the decisions about the ti lt ing of any feel ing in  relation to David Bain but for 

my part, I guess, at the scene, there was the amount of blood at the scene, 

the lack of blood on Robin Bain's clothing was something that springs to mind.  

20 I can't remember whether we'd found -

BINNIE J :  

But this was known o n  Monday. 

MR WEI R :  

Pardon? 

25 BINNIE J: 

This was known on Monday when it was sti l l  thought to be a murder/su icide. 

So what I'm trying to focus on, what is it that changed between what you saw 
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on Monday and the view taken on Wednesday n ight that there was sufficient 

to arrest David? 

MR WEIR: 

I don't know. I mean I wasn't involved in the decision to arrest David Bain,  

5 so -

BINNIE J: 

No, but from your point of view -

MR WEI R :  

Yeah .  

1 0  BINNIE J:  

- I appreciate you're not speaking for the pol ice force -

MR WEIR: 

Yep.  

BINNIE J :  

1 5  - you're speaking for Mi lton Weir. 

MR WEI R :  

Well ,  I 'm just trying to - I mean I d id  the scene examination over, I think, about 

n ine or 1 0  days from memory, so on Wednesday night when the decision was 

made to arrest David Bain ,  if it was on the Wednesday n ight. I can't even 

20 remember if it was the Wednesday night. 

What had changed? The lack of blood on Robin Bain's clothing and the fact 

that we had started the investigation in  Stephen's room and saw how much 

blood there was in that room and the fact that the offender should have been 

25 heavily covered in blood is one that springs to mind.  

BINNIE J:  

But he being Robin? 

WEIR M OLe INTERVIEW (19 JULY 2012) 



1 3  

MR WEIR: 

Pardon? 

BINNIE J: 

You said that Robin should have been -

5 MR WEIR:  

Robin .  

BINNIE J: 

- heavily covered in blood if he had -

MR WEIR:  

1 0  Yes, yeah .  

B I N N I E  J: 

- been the ki l ler. 

MR WEIR:  

We, by that stage, had seen the blood on the - the bloody footprints on the 

1 5  floor with the luminal .  We did that on the Monday night .  I remember that. 

The swipe, or wipe , marks of a bloody garment on the doors. We had seen 

that and were able to sort of identify, I guess , early on ,  the track that the 

offender took through the house, and so once again that was an ind ication 

that the offender was bloodied . 

20 BINNIE J: 

At what point d id you measure the height of the swipe marks as you put it? 

MR WEIR:  

I can't, I can't recal l .  

BINNIE J:  

25 Was i t  by Wednesday n ight? 
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Yes I th ink  so. 

BINNIE J: 

Mhm.  

5 MR WEI R :  

I think so , yes. I 'd say i t  was, yes.  

BINNIE J :  

1 4  

The PCA report is qu ite critical of the photography records .  If you want to turn 

to page 40 of the report, in sub-paragraph R the PCA says, " It should be 

1 0  recorded considerable d ifficu lty was encountered during the investigation, 

identifying the precise order of photographs were taken at the scene. 

Negatives were not maintained and ordered wh ich made it d ifficult to establish 

the time and date, compounded by ex Senior Constable Gardner d id not 

maintain a written record . "  But you ,  I bel ieve, went through the scene with the 

1 5  photographer? 

M R WEI R :  

Mmm. 

BINNIE J:  

And I know that you have testified that you didn't see i t  as your  job to log the 

20 photographs, but I'm interested in  your  view of your  supervisory 

responsibi l ities. In other words, if one of the people who you brought in for a 

particu lar role wasn't doing the job competently, what do you see as your  

responsibi l ity to step in? 

MR WEI R :  

25 The photographers in  a crime scene back then were, or firstly Gardner was 

appointed to the scene by Robinson, so I don't, I d idn't real ly see Gardner as 

being one of my staff. I ' l l  try and answer your  question shortly but - so staff 

were appointed to the scene d i rectly under my control and that's the l ikes of 
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Trevor Thomson,  who I appointed , who I told to do exh ibits and things l ike 

that. The photographer is a ful l-time photographer and , in  my view, should 

have been an expert in terms of being able to take photographs at the scene 

and should have been conversant with what was required in terms of later 

5 being able to identify when those photographs were taken and everything. I 'd 

never worked with Gardner before. I'd only been here for a year. 

So that paragraph I'm famil iar with because I th ink we were let down with the 

photographs at the scene. It certain ly made my job a lot harder later on ,  trying 

1 0  to identify where photographs were taken i n  the scene and when they were 

taken in  the scene. So -

BINNIE J :  

But you see, i n  paragraph R it says, "We d o  not bel ieve , "  this i s  about half way 

down the paragraph , "We do not bel ieve other people with in the scene can 

1 5  always be rel ied on to record a photographers every movement o r  photograph 

taken. They have other responsibi l ities. "  But was it apparent to you as the 

photography went on through the house that no such record was being kept 

by Gardner? 

MR WEIR: 

20 No it wasn't and had I been aware of that I wou ld 've certainly pointed out to 

him that I wanted , you know, a good record of when the photographs were 

being taken because it was important as we - because we took so many 

photographs, it was important that we knew when photographs were taken so 

that as we progressed with the scene examination we'd be able to know that 

25 we had photographs taken before we started and part way th rough an 

examination in a room, and then as we progressed with that examination in 

the room. So it was very important. 

BINNIE J :  

But d id you ask h i m  what system he was using to keep the order straight? 

30 
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MR WEIR:  

No I d idn't, no. 

BINNIE J: 

The video camera is also noted in  paragraph R was - had a facil ity for 

5 record ing time and date for during the fi lming.  This was not activated. Did 

you ask the videographer whether the time and date function was operating? 

MR WEIR:  

Well ,  once again that was Gardner and I just - I don't remember thinking 

about it specifical ly but I just assumed that he would do h is job and be able to 

1 0  advise when photographs were taken or if it had that facil ity that he would've 

activated it. 

BINNIE J: 

So you d raw a distinction between people l ike Gardner, who come in with a 

specialty -

1 5  M R  WEIR: 

Correct. 

BINNIE J: 

- and you regard them as outside your  d i rect responsibi l ity as officer in  charge 

of the scene, whereas the officers working at the scene, designated as part of 

20 the team at the scene d id come under your  supervision , is that -

M R WEIR: 

That's correct. 

BINNIE J:  

- basic -

25 M R WEIR:  

That's correct, a lthough I would have certain ly asked the photographer to take 

certain photographs, so ind icated to h im for example, "Now, I 'd l ike a 
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photograph of th is," or, " I 'd l ike a photograph of that ."  I wouldn't go on and tel l  

h im how to take that photograph ,  you know, with what sort of lens or  

whatever, so he was a special ist photographer so you wou ld expect that he 

wou ld have the abil ity, having been to  many scenes, to  take the appropriate 

5 photographs and document them properly. 

BINNIE J: 

The relationship with the scientists that you refer to and you' l l  recal l  the 

d iscussion that went on at the 2009 trial about whether or not the luminol 

prints that you referred to a minute ago, whether that carpet should have been 

1 0  taken up and retained, and the manual ,  which is attached to the book in front 

of you in chapter 22, which is at the blue tab , has a number of references. For 

example, at page 3205, is says, "The officer in  charge of the scene," do you 

see that? 

MR WEI R :  

1 5  Sorry, what page? 

BINNIE J: 

At page 3205 -

MR WEI R: 

In  the blue? 

20 BINNIE J: 

- under the b lue tab and at the top it says 22 .2 ,  section 22.2. 

MR WEI R: 

Mhm.  

B I N N I E  J :  

25 In paragraph 1 A, "The officer in  charge of the scene is responsible for," and 

then dropping down to four, iv, "Uplifting,  inspecting and label l ing exh ibits , "  

and i t  says at 22 . 1 9, that's over at page 3222 that, "One of the responsibi l ities 
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of the officer in charge of the scene is to preserve impressions on hard 

surfaces suspected of being connected with the crime by removing the area 

containing the impression , ego shoe prints on linoleum."  

M R WEI R :  

5 Mhm.  

BINNIE J :  

Now in your  view, did you have any responsibi lity at  a l l ,  or rather the carpet 

was uplifted or did you leave that entirely to Mr Hentschel? 

M R WEI R :  

1 0  I didn't leave it entirely to M r  Hentschel but the night that we did the luminol ,  

the luminoling in the room and saw the footprints was the fi rst time I 'd ever 

been involved in luminoling,  so it wasn't something that I was particularly 

fami liar with. We -

BINNIE J: 

1 5  Did he seem to be familiar with it? 

M R WEI R :  

Certain ly did ,  yes he did .  There were two ESR scientists there when we did 

that, so, there was Peter Hentschel and a female. I can't remember her name 

now. So I saw my role at that stage as assisting the ESR scientists and if they 

20 had said to me, "We need to cut a sample of this carpet out and try and 

preserve that footprint," I certainly would have done it. It's not something I 

thought of at the time. We were basically fol lowing the track that we were 

seeing,  I guess, for want of a better term . 

25 The carpet was protected again with plastic afterwards.  I would have that if 

Hentschel ,  who was the scientist, the lead scientist there ,  had seen any value 

in cutting that carpet out he would have said to me and he certain ly didn't, 

so . . .  
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BINNIE J: 

You see, the d iff iculty I have is this. Hentschel is concerned with analysing 

what i t  is that he saw. My impression, from the manual ,  and from the 

peA report is that the officer in  charge of the scene is responsible for 

5 col lecting the evidence and real ly carrying that through unti l the trial .  

MRWEIR: 

Yes. 

BINNIE J: 

So there is that continuity of role. 

10 MRWEIR: 

Mhm. 

BINNIE J: 

So I don't see why Hentschel would be interested in the col lection of exh ibits 

when his focus is on the analysis, and why that wou ld not have occurred to 

15 you as your  responsibi l ity. 

MRWEIR: 

Well ,  I can say that it d idn't occur to me at the time and what I 'm saying is that 

I would have expected that Hentschel ,  being the expert in terms of the luminol 

and luminol examinations to be able to say to me, "Th is is something that we 

20 should secure, Mi lton ,"  in which case I would then have taken responsibi l ity 

for securing it. 

Peter Hentschel ,  when he was at the scene, took numerous samples himself 

of blood stains and th ings l ike that. So - and later on in  the scene examination 

25 we d id l ift a lot of, take a lot of the carpet for blood splattering and analysis. 

BINNIE J: 

Wel l ,  d id you see it as Hentschel's responsibi l ity to col lect exh ibits for the 

eventual trial? 
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MRWEIR: 

No,  I saw it as being my responsibi l ity as the OC scene to arrange for exhibits 

to be secured at the scene, properly label led and properly dealt with .  

BINNIE J: 

5 Did you wonder why it is, as you say, certain carpet samples were cut out? 

think there was from Stephen's room and I bel ieve in the Robin's - the lounge 

as wel l ,  why Hentschel was interested in preserving some samples and not 

others? 

MRWEIR: 

10 Well , it wasn't necessarily Hentschel .  It could be, for example, it was a 

decision that I made to cut a piece of carpet out. So those decisions were -

the night that we located the luminal  footprints was on the very first night, the 

Monday night. The carpet samples, from memory, that we did cut out, was 

later on in  the scene examination when we were further through the scene 

15 examination . So I can't remember now whether Hentschel , for example, 

might have said , you know, "We need to secure that piece of carpet," or 

whether I just made the decision and took pieces of carpet just in case further 

down the track it was requi red to be analysed . At least it would be avai lable. 

BINNIE J: 

20 Do you take it as your  responsibi l ity if samples at the crime scene that ought 

to have been taken up, were not taken up? 

MRWEIR: 

Yes, I would have to share that responsibi l ity, defin itely. 

BINNIE J: 

25 Who wou ld you share it with? 

MRWEIR: 

Well ,  I 'm using the luminal  examination , for example, with the likes of 

Peter Hentschel because he's the expert and that sort of stuff I would have 

WEIR M OLe INTERVIEW (19 JULY 2012) 



2 1  

thought that h e  would say t o  me, "There wi l l  b e  benefit in  cutting that piece of 

carpet out for later examination . "  

BINNIE J: 

But he's not an e - as far as I know he doesn't have any expertise in  

5 presenting cases in Court. He's not a part of the prosecution in  that sense. 

MRWEIR: 

No,  but the further examination I would have thought would be to examine the 

blood that the luminol showed . I n  the normal course of events you cou ldn't 

see it. It was only the luminol .  I mean, for al l  I knew the luminol examination 

1 0  that we'd done might have destroyed what was there ,  so what I 'm saying is ,  

the first t ime I 'd ever dealt with luminol ,  I had an expert there, from the ESR 

who would have been responsible for any subsequent analysis of it. 

BINNIE J: 

The - at page 72 of the PCA report, there's a d iscussion of the blood on the 

1 5  hands of Robin Bain not being preserved . 

MRWEIR: 

Mhm.  

BINNIE J: 

And again I 'm looking at it not so much in  terms of what it would have shown 

20 or what it wouldn't have shown . I'm just looking at it in  terms of the 

investigation .  Now there were photographs taken in  the mortuary and as I 

read the record , those photographs weren't produced unti l the 2009 tria l .  As I 

read Dr Dempster, he seems to say - wel l  he came across these mortuary 

photographs after the 1 995 trial but before the 2009 tria l .  Is that your  

25 recol lection or -

MRWEIR: 

I have no memory -

WEIR M OLe INTERVIEW (19 JULY 2012) 



22 

BINNIE J: 

You don't remember one way or the other? 

MRWEIR: 

No I don't . 

5 BINNIE J: 

Okay. As the officer in charge of the scene, wou ld it have been your 

responsib i l ity to ensure that all the photographs that had been taken relevant 

to the scene were assembled for the prosecution? 

MRWEIR: 

1 0  All of the photographs that were taken at the scene were assembled for the 

prosecution .  No, normal ly I would have - it would have been a combination of 

the staff involved in  the investigation .  So normally what wou ld happen in my 

experience, the photographer wou ld have put al l  of the photographs together 

and then the various people involved would have gone through and util ised 

1 5  the photographs that they thought wou ld help with the prosecution of 

David Bain or at the courtcase. So that's what I wou ld have expected to 

happen in the normal course. 

When we got the photographs - when I got the scene photographs from the 

20 photographer, that's when I fi rst d iscovered that they were in no particular 

order and that they were basically a shambles, I guess, is the best way to 

describe it. 

BINNIE J: 

On the photographs, and it's a l ittle bit of a digression , this d ispute over 

25 photograph 62 and I 'm not going to get into the controversy, except in  terms of 

when it was suppl ied to the defence. They complain that the purpose or the 

object of the photograph wasn't explained . It just came to them with a bunch 

of other photographs. Was it your  responsibi l ity to put together this package 

of photographs and convey it to the Crown to convey it to the defendant? 
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MRWEIR: 

Yes it probably was because by that stage the photographer, Gardner, had 

left the police .  So this is part of what complicates things. So he'd left the 

police I think between the time of depositions and the time of the trial .  So I 

5 was given the task of taking the photographs from various booklets that we 

had produced at the depositions and putting them into one big a lbum. So, I 

was given that task by the Crown prosecutor, who found that the individual 

booklets was confusing at the t ime of the depositions. 

BINNIE J: 

10 Now photo 62 was added? 

MRWEIR: 

Yes it was. 

BINNIE J: 

And was any explanation provided to the defence as to what you thought had 

15 showed in advance of the trial? 

MRWEIR: 

I don't recal l .  

BINNIE J: 

Was it your practice in conveying subsequent to the pol ice to say what it is 

20 that this evidence was attempting to show and why you were producing it? 

MRWEIR: 

Well ,  once again ,  I don't recal l  anything specific but it wou ld have been known 

that it was an add itional photograph there. I understand from the 

Police Complaints Authority investigation and stuff l ike that, that 

25 the Crown prosecutor was certainly made aware of it and I think wrote to 

the Court, or wrote to the defence lawyer. I just don't remember exactly but, 

yeah.  
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BINNIE J: 

Right, but the photographs taken by Dr Dempster, the so-cal led mortuary 

photographs, are you saying that that wou ld trawl to the Crown attorney by a 

route other than you? 

5 MRWEIR: 

Absolutely, yeah . 

BINNIE J: 

Right, and would that go through McGregor, who I think was in charge of the 

bod ies? 

1 0  MR WEIR: 

I would assume so. I - the only photographs that I 'd have anything to do with 

were the scene photographs. 

BINNIE J: 

The - can you tel l  me, at the Dunedin Pol ice Station,  the samples that were 

1 5  collected either at the morgue or at the house on Every Street, what was the 

storage facil ity? 

MRWEIR: 

I don't recal l ,  'cos when we d id the - when this happened , it was at the old 

pol ice station.  I honestly don't recal l  what the storage facil ities were for 

20 exhibits . I know that some of the bigger exh ibits that we took from the scene 

were put into a container at the scene, and that container was del ivered and 

sat in the yard at the police station,  at the old pol ice station for qu ite a wh i le .  

BINNIE J: 

There's some kind of a refrigeration un it for the human samples? 

25 MRWEIR: 

Oh,  I don 't know, don't recal l .  
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BINNIE J: 

So was this the officer in charge of exhibits who was concerned with -

MRWEIR: 

Once the exh ibits arrived from the scene then there was a separate - so at 

5 the scene we had a - Trevor Thomson was appointed as the exhibits officer at 

the scene. It was h is responsibi l ity to label and secure exhibits appropriately 

at the scene and then they were del ivered to another exhibits officer who was 

in charge of al l  of the exh ibits for the investigation . 

BINNIE J: 

10 In  the manual ,  if you look beh ind the green tab to page 3279,  being the 

numbers in the top of the page 304055, and I'm looking at point 7 which says, 

"On directions from the officer in charge of the scene," and that's you ,  right? 

MRWEIR: 

Mhm.  

15 BINNIE J: 

Yes, "Obtained services of police contract, undertake to remove body to 

mortuary, A) Take care to ensure that no evidence is lost. 8) Cover hands 

and feet with plastic bags and place the body in a plastic sheet to avoid losing 

evidence. "  Now do you accept that it was your  responsibi l ity to see that 

20 Robin's body, in particular, was protected in this way? 

MRWEIR: 

No I don't 'cos as I 've pointed out before, fi rst of a l l ,  the detective manual was 

just a, is a manual written to cover a lot of situations. I n  th is s ituation, 

because there were five bod ies at the scene, Detective Steve McGregor was 

25 appointed as the OC bod ies and he appointed various staff to be responsible 

for each of those bodies . So as we were able to bring those staff in, they 

came in and they took responsibi l ity for those bodies in the scene. 
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So, in the case of Robin's body, I recal l  the staff member in  charge of that 

body was Mark Lodge and so it would have been Mark Lodge's job to secure 

that body, make sure that any samples on it were secured at the scene so that 

it cou ld be taken to the mortuary. 

In a normal situation where there might just be, for example, one body at a 

scene, then the OC scene might appoint a person, a scene member to be 

responsible for that body and wou ld accompany that body to the mortuary in  

that sort of situation but in  this situation, a specific OC body was appointed to 

1 0  each of the bodies and came into the scene and took responsibi l ity for those 

bod ies at the scene. 

BINNIE J: 

Well ,  g iven the complexity as you're describing it, d id it come as someth ing of 

a surprise for you to be put in charge of such a complex investigation as your 

1 5  first assignment as officer in charge of a homicide scene? 

MRWEIR: 

Not necessari ly, no. 

BINNIE J: 

Was this the most complicated murder that occurred whi le you were with the 

20 Dunedin Pol ice? 

MRWEIR: 

Yes, defin itely. I mean, it's a compl icated murder by New Zealand standards. 

BINNIE J: 

See, as I read the manual and the Police Complaints Authority report, what is 

25 envisaged is a pyramid that you have the, I guess, Robinson at the top, and 

then Doyle reporting to Robinson and then you reporting to Doyle with regard 

to everything to do with the scene, and as I envisage it the bodies are part of 

the scene, at least until they're removed to the mortuary. What I understand 

your  perspective to have been, is that al l  of these people were functioning 
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rather independently accord ing to their own responsibi l ity and you had no l ine 

responsibi l ity for whether they were doing their  jobs properly or not. Is that a 

fai r  summary? 

MRWEIR: 

Absolutely, wel l  it is in 

Detective Sergeant Steven McGregor, 

relation 

who was 

to, for 

appointed 

example, 

as the 

officer in charge of the bodies. I saw it totally as being h is responsibi l ity to 

brief his staff and how he dealt with the bodies. So my job was the scene. 

H is job was the bod ies. It 's l ike the person , I guess, appointed as the OC of 

1 0  the general inquiries, probably another detective sergeant. Their job to deal 

with how they dealt with those genera l  inquiries and reported to Robinson and 

Doyle,  so it left me free, I guess, just to deal with the scene. 

BINNIE J: 

But it just strikes me as so basic, and I know it strikes you as basic in a 

1 5  homicide case that the body be protected as its removed from the scene, and 

I believe you were there when Robin was removed from the scene, were you 

not? 

MRWEIR: 

Oh,  I th ink so. Yes I was,  yes. 

20 BINNIE J: 

And d id you make it your  business to check whether the body was properly 

protected? 

MRWEIR: 

I don't recal l .  

25 BINNIE J: 

As I understand it there was some plastic wrap around the body, but there 

was no specific wrapping around the hands -
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MRWEIR: 

That's my understanding. 

BINNIE J: 

- as cal led for by the manual . Do you know why the hands were not wrapped 

5 to catch this firearms discharge residue that everybody is concerned about? 

MRWEIR: 

No I don't . 

BINNIE J: 

No, and d id you at any time ques - d iscuss with McGregor how the body 

1 0  should be dealt with -

MRWEIR: 

No I d idn't .  

BINNIE J: 

- to preserve evidence? 

1 5  MRWEIR: 

No.  

BINNIE J: 

You didn 't, right. 

20 Then the manual talks about, in  a homicide case, there is a bul let hole that the 

officer in charge of the scene is to ensure that the skin around the bul let hole 

is cut out by the pathologist. Are you aware of that requ i rement? 

MRWEIR: 

Well ,  I am,  yes, but once again I need to point out that the detective manual is 

25 a genera l  manual designed to cover a number of situations, and in this 

situation ,  once again ,  there was Detective Sergeant McGregor was appointed 

the DC bod ies and he had staff and so those staff accompan ied the bodies 
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back to the, back to the mortuary. So I remained at the scene and the bodies 

became a separate part of the investigation. 

BINNIE J :  

Was there a specific d iscussion that you had with Robinson o r  Doyle or 

5 McGregor or the other members of the team as to your  respective 

responsibi l ities? I n  other words that the manual may prescribe a h ierarchy, a 

kind of a pyramid that in later the complexity of the investigation,  this hierarchy 

would not be operative for this investigation , but that each of the officers in  

charge of the d ifferent aspects wou ld be separately responsible. 

1 0  MRWEIR: 

So, is your  question , d id I have a conversation with -

BINNIE J: 

Was this d iscussed or were you just assuming that McGregor, having been 

appointed in charge of the bodies, that then l ifted from you the responsibi l ity to 

1 5  deal with the bod ies or any aspect of the evidence o n  the bod ies? 

MRWEIR: 

General ly the answer to that question is yes, it d id remove me from 

responsibi l ity, but what wou ld take place -

BINNIE J :  

20 Sorry, i t  would or wou ld not rel ieve you of responsibi l ity? 

MRWEIR: 

It wou ld genera l ly but what wou ld h - what's supposed to happen is that it -

things work l ike a hub.  So you've got the various scenes, the various aspects 

of the investigation taking p lace. I nformation comes into the hub,  for example, 

25 that's Detective Senior Sergeant J im Doyle, and then, so I wou ld give 

information to Doyle, Doyle would then pass - if he considered it relevant, 

would pass it onto some other part of the investigation.  So, for example, 

information that might come from the scene in rela - that might impact on a 
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genera l  inquiry, would then be passed to the general inquiry team . So the 

information comes into the hub, as opposed to me going and passing 

information onto that general inquiry team or whatever, it goes through the 

hub basically. That's how it works in  principle. 

5 BINNIE J: 

But as I understand what is envisaged in the manual and d iscussed in the 

peA report is that you are part of the hub that these conferences, as they 

describe them, that take p lace, I think you said, in the even ing at the 

pol ice station.  Was that not the hub? 

1 0  MRWEIR: 

That's part of the hub working but also I would ,  I m ight specifical ly contact 

Doyle d u ring the day to say, "We've found th is," or, "You need to come and 

have a look at th is, " or whatever. So Doyle and Robinson did come to the 

scene on numerous occasions as a resu lt of me contacting them and wanting 

1 5  to speak to them about things and show them th ings. 

BINNIE J: 

When did it fi rst come to your  attention that the body wrapping of Robin Bain 

had been apparently thrown away without being tested? 

MRWEIR: 

20 Oh, I have no idea, I don't recal l .  

BINNIE J: 

But it wasn't concurrent with your  time at Every Street? 

MRWEIR: 

No defin itely not, no. 

25 
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BINNIE J :  

Page 73  of the PCA report, that's the first document, explains, at the bottom of 

the page that the pol ice d id not have possession of ESR case notes, and then 

it goes over to the top of the next page, "As it transpires it was not confirmed 

5 that there was blood under Robin's fingernai ls . "  I 'm interested in  the reporting 

relationship,  if any, back to you from ESR. For example, you go through the 

crime scene with Mr Hentschel .  He is taking b lood samples . Jones is taking 

fingerprint samples, and they go away to do their analysis.  What do you get 

back from them? 

1 0  MRWEIR: 

General ly, personal ly, noth ing.  The information comes back to the 

investigation and, once again ,  that would gen - the information wou ld 

general ly be assessed by Detective Senior Sergeant J im Doyle. So, and a lot 

of the information we d idn't - l ike the ESR examinations that took p lace back 

1 5  i n  Christchurch, for example, we d idn't get it for months -

BINNIE J :  

Mhm.  

MRWEIR: 

- so, whi lst I was at the scene and having d iscussions with Hentschel and , 

20 you know, he might point to a b lood splatter for me and tel l  me what that 

indicated to h im,  for example. General ly, once a scene exhibit was taken and 

then subsequently examined by the ESR, that information came back to the 

inquiry head and J im Doyle. 

BINNIE J :  

25 Right. In the manual it talks about obtain ing reports prior to making an arrest. 

If I can just refer you to the green tab ,  page 32 of 56? The last fu l l  paragraph 

on page 32 of 56 under sections 30.32 it says, "Before making an arrest 

i) read and evaluate witness' statements, ii) consider evidence,  identification ,  

fingerprints and so on , "  and ,  " i i i )  evaluate results from special ists, ego 
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fingerprints , cause of death from pathologists, scientific analysis from DSIR."  

take i t  DSIR is the predecessor -

MRWEIR: 

Yes they are ,  that's right. 

5 BINNIE J: 

- ESR. "If scientific or other expert opin ion is the main evidence against a 

suspect, obtain reports in writing."  Do I understand from the transcripts that 

this was a case where the main evidence against David Bain was the forensic 

evidence collected at the scene? 

10 MRWEIR: 

Oh,  wel l  I wou ld say so, yes. 

BINNIE J: 

And you said a moment ago that these reports from Christchurch from the 

ESR testing and so on d idn't reach the Dunedin Pol ice for months . 

15 MR WEIR: 

I n  some cases, yes. 

BINNIE J: 

Do you recal l  whether any of the forensic reports had been received either by 

the Wednesday night, when it was decided there was enough to arrest 

20 David Bain or by noon, or lunchtime, on the night when he was actual ly 

arrested? 

MRWEIR: 

The best person to speak to about that wil l be J im Doyle because I wasn't 

involved in  the decision to arrest David Bain ,  I was at the scene. What 

25 information they had, or what reports they had ,  forensic report, they had at 

that stage, I don't recal l  now, but for example, I understand that they - I don't 

want to be wrong here but I understand that they had identified fingerprints of 
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David Bain's on the rifle, for example, so I 'm sure that went to their, some of 

their th inking in terms of making a decision . But J im Doyle - I 'm not trying to 

heap everything onto J im Doyle but J im Doyle wi l l  be the one to be able to 

answer that better for you than what I can .  

5 BINNIE J :  

I f  I understand correctly that if there's continuity i n  this investigation, it is 

Jim Doyle. 

MRWEIR: 

Jim Doyle's job was to be aware of everything , read everything and be the 

1 0  centre of the hub basically. 

BINNIE J :  

But to the extent there were meetings, you were part of the hub at the 

pol ice station.  

MRWEIR: 

1 5  Yes. 

BINNIE J :  

Did you continue to attend those meetings after you left the scene so that you 

scene responsibi l ities ended? Did you involvement with the case terminate? 

MRWEIR: 

20 It terminated . The day after I fin ished at the scene I was back running a 

burg lary squad in the Dunedin C IB .  

BINNIE J :  

And then you came back into it in the trial preparation some months later. 

MRWEIR: 

25 That's correct, yep . 
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BINNIE J: 

But there was this gap of about several months when you were not 

connected. 

MRWEIR: 

5 I mean , you know, J im Doyle might have asked me the odd question , th ings 

l ike that but pretty much I wasn't on it fu l l-time. 

BINNIE J: 

But were you getting reports from people who were carrying forward on the 

investigation as to keep up to date? 

10 MRWEIR: 

I would say so, yes.  I know, for example, that I recal l  being frustrated at the 

length of time that it was taking to get reports from the ESR, so I was certain ly 

involved in it, in  that sort of regard . 

1 5  I went to Melbourne, I think, at one stage to either d rop some gloves off or 

pick some gloves up . I can't remember what it was now. Yeah ,  but, so I was 

- it's hard to explain but I fin ished at the scene. There was sti l l  a lot of work 

going on but basically once my paperwork went into that hub,  I then carried on 

with my normal day to day duties in  the CIB and then later on , got more 

20 involved in  i t  leading up to preparation for the depositions and the tria l .  

BINNIE J: 

Right. 

MR McDONALD: 

Excuse me, Your  Honour. I 'm going to change the tape. 

25 BINNIE J: 

Would you l ike a break? So we' l l  break as long as it takes to be refreshed . 
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MR McDONALD: 

It wi l l  either be a picture that wil l  go to black probably on the far side a l ittle bit 

wh ile I change tapes. 

5 I 'm having to use recycled tapes because I d idn't real ise you wou ld want this 

taped and some of these are not cued to the beginning,  so we' l l  rewind the 

tape in a moment, about another 30 seconds to go. 

BINNIE J :  

Are you okay to continue or would you -

1 0  MRWEIR: 

Yep. 

BINNIE J :  

They're supposed to be del ivering coffee here at some point at 1 0 .30 o r  so. 

MR McDONALD: 

1 5  I ' l l  find out what time it's due. 

BINNIE J: 

They're supposed to come round at 1 0.30 or close enough .  

MR McDONALD: 

We are record ing and they can see in there .  

20 BINNIE J :  

Sorry, I d idn't hear. 

MR McDONALD: 

They can see and hear us Your Honour and we are al l  ready. 

BINNIE J :  

2 5  Okay. 
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MR McDONALD: 

Sir, the coffee is here, so it's probably a good time to adjourn if you l ike .  

BINNIE J: 

Adjourn ,  a l l  right, this is the New Zealand style. 

5 COURT ADJOURNS 
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COURT RESUMES 

BINNIE J :  

Just before we leave these issues o n  the organ isation , how many senior 

detectives were at the Dunedin C IB  in 1 994? Again roughly, I don't need an 

5 exact number. 

MRWEIR: 

Sen ior detectives , so when you refer to senior detectives, do you mean 

detectives of a rank, for example, l ike sergeant or senior sergeant? 

BINNIE J :  

1 0  Wel l ,  fi rst of al l  let's take by rank. 

MRWEIR: 

Yep. 

BINNIE J :  

I was thinking of those at the level of Senior Detective Doyle, o r  

1 5  Sergeant Doyle. 

MRWEIR: 

Okay, so if we start at the top . There was Robinson -

BINNIE J :  

Yes.  

20 MRWEIR: 

- he was in charge of the C I B. So the rank that he held , it was a rank that 

doesn't exist anymore. By title it doesn't exist anymore which is 

Detective Chief Inspector. So now it's just Detective I nspector I th ink. Then 

underneath him were two detective senior sergeants. One was Doyle and the 

25 other one was a chap, G ibbons, who d idn't play a part in  th is investigation.  
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And then there would've been - don't quote me but five or six 

detective sergeants in the CIB .  

BINNIE J: 

That's at your  level? 

5 MRWEIR: 

That's at my level .  

BINNIE J: 

Yes.  

MRWEIR: 

10 And then probably, I guess 10 or 12 detectives,  maybe four  or five 

detective constables and then -

BINNIE J: 

In  terms of your  level of the four  or five at your  level ,  how many were senior to 

you in experience? 

15 MRWEIR: 

I n  experience,  wel l  it's hard to say. My level ,  I 'm just trying to think of the - I 

would've certain ly been - the easiest way to answer this is I would 've certain ly 

been at the lower level of experience of detective sergeant in the 

Dunedin C IB .  

20 BINNIE J: 

My impression of al l  you say, it's Chief Inspector Robinson was in and out of 

the scene from time to time was that he was essentia l ly delegating the 

investigation to Doyle or is that a misread ing of the transcript? 

MRWEIR: 

25 Yeah, no,  I wou ldn't agree with that from my perception. Certainly once the 

main thrust of the investigation was over, that first couple of weeks , I would 
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say that he, you know, it was delegated to Doyle defin itely but my recol lection 

is that he was heavi ly involved in those early stages of the investigation.  

BINNIE J: 

Okay, and in terms of the other people at your  level ,  the detective sergeants , 

5 were any of them involved other than you ,  or were you the only person at that 

particu lar level in the hierarchy in this investigation? 

MRWEIR: 

Pretty much they were a l l  involved at the same level as me. For example, 

Detective Sergeant Steve McGregor's a good example. So he and I went 

1 0  through our basic train ing together -

BINNIE J :  

Mhm.  

MRWEIR: 

- so we had seniority or experience in the pol ice. For example, we went 

1 5  through the basic train ing when we first joined the pol ice at the same time. So 

h im and I were very simi lar. So h is role was appointed as being 

officer in charge of the bodies, so, you know, in terms of that hub thing that 

I 've talked about, he was on the same level as I was and the same -

BINNIE J :  

20 Well they were al l  part of the hub at, you know. 

MRWEIR: 

Yeah,  defin itely, yeah .  

BINNIE J :  

And these meetings, were they structured in  such a way that you were a l l  

25 present at the same time? 
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MRWEIR: 

General ly, although it would depend on what was happen ing. I know that, for 

example ,  there was at least one or two meetings. They' re cal led b riefings or 

conferences. I d idn't attend because I remained at the scene and carried on 

5 at the scene, so I don't remember exactly, but because in the early stages of 

an investigation obviously the emphasis is on getting as much information as 

you can .  So  staff are working longer hours .  So  staff, for example, might be 

involved in carrying out an interview, for example, when the conference takes 

place, so - or the briefing takes place, so they won't be there for it. 

1 0  BINNIE J :  

Other than being on assignment elsewhere, you were expected to turn up for 

these n ightly conferences . 

MRWEIR: 

Yes you were . 

1 5  BINNIE J :  

I 'd l ike to come to page 33 of the PCA report and it all has to do with this 

question of timing, and I 'm interested not so much of the detai ls that you've 

already been through and the trial ,  as I am in the procedure fol lowed by the 

Duned in C IB  because it is said in paragraph E, the time base that was an 

20 accurate clock maintained at the pol ice station that was , it says, "Regularly 

checked against the computer time base and was never more than a minute 

out or by as much as a minute, "  and I just take it from that that there was an 

understand ing generally at the Dunedin CIB that it was important to be 

accurate on time? 

25 MRWEIR: 

Oh,  I th ink that's a - I mean most pol icemen real ise that it's important -

BINNIE J :  

Yes .  
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MRWEIR: 

- you know, to be as accurate as you can from a timing point of view. 

BINNIE J :  

Good , because when we go through this particular series of inquiries, at 

5 page 48 and 49, the PCA relates David Bain saying , accord ing to his watch , it 

was at 6 .40 at the corner of Heath and Every, and as I understand the 

evidence, and this is someth ing that I wou ld l ike clarified if I 'm in error, that h is 

watch was never tested for accuracy, is that right? 

MRWEIR: 

1 0  Once again,  I th ink that's a question you'd be better to put to J im Doyle 

because it's ,  as I understand it, it's - wel l ,  that's something I d idn't have 

anything to do with at the scene, so -

BINNIE J :  

Yes. 

1 5  MRWEIR: 

- I wouldn't l ike to answer that and be wrong , so . . .  

BINNIE J :  

Presumably the watch went with David Bain o r  off to the pol ice station o n  the, 

around l unch time on the Monday? 

20 MRWEIR: 

Correct. 

BINNIE J :  

Now then the, th is whole business of Denise Laney's statement as to when 

she said she saw the paper boy going through the gate. Did you have 

25 anything to do with that? 

MRWEIR: 

Not that I recal l ,  no. 
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BINNIE J :  

Now M r  Cox was summonsed to deal with the computer at the scene .  

MRWEIR: 

Yes, that's correct. 

5 BINNIE J :  

And I th ink it was Detective Sergeant Anderson was assigned to work with 

him? 

MRWEIR: 

Wel l ,  at that stage it was Detective Anderson . He wasn't a sergeant, yes.  

10 BINNIE J :  

Okay. 

MRWEIR: 

He was one of the staff that had been appointed to me at the scene and I had 

appointed him to do, at that stage I th ink, from memory, the room that the 

15 computer was in, so, in  answer to your  question , yes.  

BINNIE J :  

All right, so h e  was part of your  l ine of responsibi l ity? 

MRWEIR: 

Yes he was . 

20 BINNIE J :  

Okay, and accord ing to the PCA report, h e  seems not to have had a very 

clear understanding of what it is that he was supposed to be doing . Would 

that be a fai r  description? 

MRWEIR: 

25 I think so, yes.  
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BINNIE J :  

And secondly, it's reported that somehow his job note went missing. How -

MRWEIR: 

Job note? 

5 BINNIE J :  

As I - I ' l l  put m y  finger o n  it in  a moment but it seems that the Cox statement 

was not put together by Anderson. It was put together by Robinson. 

MRWEIR: 

Well my recol lection of it was that Anderson met Cox at the scene, and one of 

1 0  the things that you have to bear in mind here is that this is, you know, 1 994, 

so computers weren't in our l ives the way they are now, but Kevin Anderson 

was g iven the task of being responsible for Cox whi le Cox carried out the 

computer investigation at the scene. Robinson was a detective attached to 

the general inquiries team,  who later on was g iven the task of - by Doyle I 

1 5  assume, of verifying the time on Kevin Anderson's watch. 

BINNIE J :  

Yes. But it seems most pecul iar to m e  as a n  outsider that a n  officer who is 

not conversant with what Mr  Cox is trying to do,  and who has a watch that is 

not marked off in  minutes , much less second hands, should be assigned to 

20 what was obviously a high precision exercise of attempting to determine 

precisely when the computer was turned on and the message saved . 

MRWEIR: 

So, are you asking that question of me? 

BINNIE J :  

25 Yes. 

MRWEIR: 

Yeah , wel l  it's not something that 1 -
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BINNIE J: 

Because Anderson ,  as I understand it was reporting to you .  

MRWEIR: 

Absolutely, so I asked Anderson to take care of that aspect of it, and it's not 

5 something that we had an appreciation of at the time. I mean , you know, we 

didn't know anything about computers back in those days. I wou ld have -

BINNIE J: 

What was the purpose of - why was this exercise done? Somebody must 

have had some understanding of -

1 0  MRWEIR: 

- wel l ,  the exercise was it was done to A) try and save that message on the 

computer and try and determine when it was put on the computer. So that 

was the guts of the exercise. 

BINNIE J: 

1 5  So it was important to have accurate timing? 

MRWEIR: 

Oh,  yes it was,  yes,  and that should have been appreciated by Cox and 

Anderson , and if passed onto me, me, but I delegated the task to Anderson 

and Anderson, I think, has said many times that he just responded to the 

20 information given to h im by Cox. 

BINNIE J: 

But Cox asked that Anderson's watch be checked , so he was aware of the 

importance? 

MRWEIR: 

25 Correct, yes. 

BINNIE J: 

And d id you appreciate that Cox had made that request? 
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No,  not at the time. 

BINNIE J: 

How did it get to Robinson to check -

5 MRWEIR: 
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My understanding is that, once again, it went into the - it was phoned in .  Cox 

returned back to his office or whatever and made that request by phoning the 

inquiry -

BINNIE J: 

10 The same day? 

MRWEIR: 

- the same day, was it? I don't remember now, but, and that then the job was 

given,  I think, by Doyle to one of the general inquiries staff, which happened to 

be Chris Robinson .  Wel l ,  probably, in actual fact, g iven to Chris Robinson's 

15 supervisor, who would have been the officer in  charge of the general inquiries 

team .  

BINNIE J: 

But why wou ldn't it go to Anderson if he was the man on the job? 

MRWEIR: 

20 Because that's just how it worked. It was g iven to somebody else to go and 

pick up Anderson's watch and verify the time on it . 

BINNIE J: 

No,  I 'm speaking now of writing up the Cox report. Accord ing to the PCA with 

Robinson ,  who put the thing together, a lthough he had not been present when 

25 Cox d id h is work? 
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MRWEIR: 

Oh,  that's not my understanding that Robinson put it together. No,  my 

understanding is that Robinson's involvement was on ly in going and p icking 

up Kevin Anderson's watch from the scene, travel l ing out to the scene to pick 

5 up Kevin Anderson's watch to verify the time on it. 

BINNIE J: 

So as far as you recal l  Anderson wrote up h is own report. 

MRWEIR: 

Yes that's correct. 

1 0  BINNIE J: 

And that this report was the basis of the deposition provided to the defence. 

MRWEIR: 

That's certain ly my understanding, yes. 

BINNIE J: 

1 5  And so far as you ' re aware, Anderson's note never went missing/ 

MRWEIR: 

No.  

BINNIE J:  

And that Robinson's on ly involvement was with checking the accuracy of 

20 Anderson's watch after the event? 

MRWEIR: 

That's correct. 

BINNIE J: 

And this apparently wasn't done for seven days? 

25 
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MRWEIR: 

That's correct. 

BINNIE J :  

Were you o n  top of why i t  wasn't done? 

5 MRWEIR: 

1 0  

1 5  

I had - I wasn't even aware that it had been requested. That's my recol lection 

of it, so I have no idea why it wasn't done for so long . 

BINNIE J :  

Would you agree, with the benefit of h indsight, that these th ings ought t o  have 

been done more qu ickly -

MRWEIR: 

Absolutely. 

BINNIE J :  

- and accurately? 

MRWEIR: 

Absolutely. Yes I would .  

BINNIE J: 

The paragraph 1 27 on page 55 of the peA report, the last l ine in  

paragraph 1 27 has to do with Detective Sergeant Anderson's evidence and it 

20 says, "We reject the accusation that Detective Sergeant Anderson gave 

perjured evidence and that was in relation to the timing of the computer switch 

on .  Is that what you have to say? 

MRWEIR: 

Yes it is, sorry. 

25 
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BINNIE J: 

And was that part of the defamation action that you and Detective Anderson 

brought against Mr Karam? 

MRWEIR: 

5 Yes I th ink  it was, yes. 

BINNIE J: 

And I want to put on the record this issue in the Auckland defamation case 

because as I read what's in the materia l ,  the jury determined that what 

Mr Karam had written about you in the, his book David and Goliath did ,  in fact, 

1 0  al lege perjury that the facts that he put in h is book, or al leged in his book on 

which he based that opinion were justified and , in  effect, he was,  al lowed the 

defence a fai r  comment. Does that accord with your  -

MRWEIR: 

Yes it does. 

1 5  BINNIE J: 

- recollection of the outcome of the proceed ing? 

MRWEIR: 

Yes,  that's correct. 

BINNIE J: 

20 Was there a d iscussion with in the police fol lowing the receipt of the 

peA report that such a defamation action should be brought? By that I mean 

outside of you and Anderson himself? 

MRWEIR: 

That I was privy to, that I was part of the (inaudible 1 0:38:57) 

25 BINNIE J: 

If you were a party, yes? 
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MRWEIR: 

No.  

BINNIE J: 

Was there a d iscussion that you know of that such an action should be 

5 brought to vind icate the pol ice? 

MRWEIR: 

Quite probably, yes. I th ink - I know that the Commissioner of Police at the 

time came down and spoke to us -

BINNIE J: 

1 0  After the PCA report? 

MRWEIR: 

Yes, after the PCA report. 

BINNIE J: 

I think this is the commissioner in general ,  beyond Duned in .  This is the -

1 5  MR WEIR: 

Yes. 

BINNIE J: 

- the top man. 

MRWEIR: 

20 The top man , yep. 

BINNIE J: 

And what was the purpose of that? 

25 
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MRWEIR: 

Well  I th ink he came down to sort of show support for the staff in Duned in who 

had been involved in this investigation and who had , wel l ,  speaking for myself, 

gone through a hard time as a result of the criticisms and everything and felt, 

5 to some extent, vindicated by the Pol ice Complaints Authority report. Did we 

d iscuss legal action? I don't remember specifically d iscussing it with 

the commissioner but, yeah ,  I can't answer that question categorical ly. 

BINNIE J :  

Whether or not you were party to the d iscussion, d o  you know that the 

1 0  hierarchy of the police were contemplating that a legal action should be 

brought, encouraged by the PCA report findings? 

MRWEIR: 

I don't bel ieve the hierarchy of the pol i - wel l ,  I don't know, but it's not my 

recol lection that the h ierarchy of the pol ice contemplated taking action . That's 

1 5  certa in ly not my recollection .  

MRWEIR: 

No but they contemplated you and Anderson taking action. 

MRWEIR: 

Oh,  they were certain ly aware that we were contemplating it, yes. I wou ld say 

20 so, yes.  

BINNIE J :  

S o  would you say this was a n  ind ividual decision o n  your part and o n  the part 

of Anderson to launch defamation proceed ings? 

MRWEIR: 

25 Yes it was. We were supported by the Pol ice Association,  so there's our 

association basically. So it  was in consu ltation with them . 
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BINNIE J: 

Is the association, and I use the word 'union' loosely -

MRWEIR: 

Yeah .  

5 BINNIE J: 

- but is that effectively what it is? 

MRWEIR: 

That's the un ion, yes that's right. 

BINNIE J: 

1 0  And they wou ld have funded the defamation action? 

MRWEIR: 

That's correct. 

BINNIE J: 

And did you have a d iscussion with them as to whether it was i n  the interests 

15 of the pol ice generally that you pursue this to vind icate their reputation? 

MRWEIR: 

Oh,  I don't recal l  but I would imagine that that would be their, that would've 

been their thinking , yes. 

BINNIE J: 

2 0  I take i t  that the outcome of the defamation action must have been somewhat 

devastating? 

MRWEIR: 

Well ,  had I known the outcome of the action at the beginn ing ,  I wou ldn't have, 

I wou ldn 't have got involved in it obviously. It was devastating for us. We felt 

25 - I can't speak for Kevin Anderson , but I felt that a lot of the control was taken 
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away from us by dealing with the Pol ice Association and the legal 

representatives that they put in charge of the case basically. 

BINNIE J :  

So you weren't very happy the way the case was run? 

5 MRWEIR: 

That wou ld be an understatement. 

BINNIE J :  

Al l right, let's move on to another area of concern wh ich is this whole point of 

contention between you and Dr Sanderson about the lens, and I want to ask 

1 0  you questions about it because it seems to me that the report of the peA kind 

of misses the point of the debate because the testimony provided by 

Sanderson was - I'm looking at page 1 21 4  of your  2009 evidence but I 'm sure 

it's in  the peA report. Page 65 of the peA report and the words that 

Sanderson claims you said to h im was, "We will just ignore the fact that when 

1 5  the lens was found it was covered i n  dust," and this refers to the lens found in  

Stephen Bain's room , and Sanderson says that he, the sign ificance of the 

comment was that the lens being dusty may not have been worn for some 

time. Is that your  recol lection of what he was saying? 

MRWEIR: 

20 That's correct . 

BINNIE J :  

Okay, and your  notes don't record whether there was dust or there wasn't 

dust at I understand it. 

MRWEIR: 

25 Mhm.  
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BINNIE J: 

But your  recol lection,  a lthough I should just ask you ,  what was your  

recol lection as to  whether there was dust on that lens? 

MRWEIR: 

5 I don't recal l  noting dust on the lens, so that's my recol lection of it. I don't ,  I 

don't even recal l  saying that to Sanderson. I don't recal l  there being dust on 

the lens. I don't know where it came from. 

BINNIE J: 

Is it your  recol lection that the lens, the left lens found in Stephen's room was 

1 0  clear of dust? 

MRWEIR: 

I don't have any recol lection of dust or of it being clear of d ust. What I 've - I 

mean I 've said this so many times in relation to this lens, found the lens, the 

lens was secured in a box, sitting on its edge as opposed to on its face or 

1 5  under f - at the side. It was exh ibited at the scene i n  that state and then away 

it went, and I bel ieve that the next person who examined it, and I could be 

wrong in this regard ,  was Peter Hentschel ,  the ESR scientist. 

BINNIE J: 

Mhm.  

20 MRWEIR: 

So whoever examined it next saw it in  exactly the condition that it was found 

in .  The photograph of the lens shows it in  the condition sitting in  situ that we 

found it in .  So I d idn't record that there was any dust on it in my notes -

BINNIE J: 

25 The photo shows a clear lens. 
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Yes.  

BINNIE J: 

Is that right? 

5 MRWEIR: 
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Yes it does. I wou ld expect that if I had noted that it was dusty, particularly 

dusty, I wou ld have noted that in my notes. That's al l  I can real ly say in that 

regard I suppose. 

BINNIE J: 

1 0  As it was noted , in respect to the lens in  David Bain's room, that it was dusty. 

MRWEIR: 

Well  somebody else made that note -

BINNIE J: 

Yes. 

15 MRWEIR: 

- so it wasn't me, but here .  

BINNIE J: 

But it wou ld be obvious that this was of some sign ificance. 

MRWEIR: 

20 Mhm.  

BINNIE J: 

Now the point that concerns me, and I know you've been down th is road 

before, is that I bel ieve the comment surfaced when Dr Sanderson remarked 

on it at a d inner party and somehow this travel led back to the Bain camp and 

25 Sanderson was contacted , I bel ieve by Mr Karam, so is that information that 
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Sanderson volunteered either to the pol ice or to David Bain .  Was that your  

understanding? 

MRWEIR: 

That's my understanding, yes. 

5 BINNIE J :  

And I know you must have thought about this a g reat deal because you have 

this d ifference with Dr Sanderson as to why he would make up such a 

conversation and have you anyth ing to add on that point to what you've 

already said? 

1 0  MRWEIR: 

I don't think Sanderson would l ie.  The only thing that I can think of is that he's 

misinterpreted something I 've said , m isunderstood something I said . That's 

my on ly explanation. I don't th ink he's a l iar, I don't know. 

BINNIE J :  

1 5  Because it's not so much the dust on the lens, a lthough that goes to this 

question of whether the lens might have been lying there before June 20th , but 

the attribution to you or the statement, "We would just ignore the fact ,"  that's -

MRWEIR: 

Exactly. 

20 BINNIE J :  

- the rub of what he's -

MRWEIR: 

Yes it is, yes . 

BINNIE J :  

25 - saying,  and you say that to the best of your  recol lection , there's noth ing you 

could have said that would have conveyed that impression? 
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MRWEIR: 

Wel l  not that I 'm aware of because I mean it's not as if I have notes that say 

that it was dusty. You know, that might have, that I m ight have made a 

comment to along the l ines of dust, "But don't you worry about that, we' re 

5 deal ing with that, " you know. So al l  I can say is, I don't bel ieve he'd l ie about 

it. I don't recal l  saying anything to h im about dust on the lens to Sanderson, 

and I don't have any recol lection of there being dust on the lens. I don't have 

any notes of there being dust on the lens. The lens was the lens as we found 

it. There were other people there when we found it. The photograph shows it 

1 0  in  the condition that it was found.  It went, in the condition that it was found,  to 

be examined by other people outside of the scene and -

BINNIE J :  

And then photographed? 

MRWEIR: 

1 5  Pardon? 

BINNIE J :  

And photographed? 

MRWEIR: 

And photographed , yes. 

20 BINNIE J :  

The other point that M r  Sanderson makes is that there's an a l legation he 

recanted , and as I understand it, there was a conversation between you and 

Mr Sanderson and your  recol lection is that he, somehow, said he was 

mistaken that he den ies it. Do you remember that element of this d ispute? 

25 MRWEIR: 

Not particu larly. Can you g ive me more detai l  about it, so - because a lot of 

what M r  Sanderson has said seems to have changed , so . . .  
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BINNIE J :  

Yes, I can - here somewhere .  I 'm and I don't know I 'm sorry, but I do you 

have the evidence before the Court of Appeal in October 2002. I 'm referring 

to page 1 1 05 and I ' l l  read it out and I ' l l  show it to you so that you can see -

5 MRWEIR: 

Yep, that's fine. 

BINNIE J :  

H e  says that the sign ificance was that, "The dust suggested the lens had not 

been worn for some time,"  and that was the experts. 

1 0  MRWEIR: 

Can I just make a point in  that regard? 

BINNIE J :  

Yes. 

MRWEIR: 

1 5  So if the dust, if the lens had been found dusty I wouldn't necessarily have 

jumped to the conclusion that it hadn't been worn for some time. We wore 

dust masks in that scene. There was a hel l  of a lot of dust, so I would expect 

that anything lying and avai lable for dust to get in contact with it, could 've 

been dusty. So it d idn't necessarily negate the lens. There's been dust on it, 

20 so can you follow my l ine there ,  what I 'm trying to say? 

BINNIE J :  

Yes. 

MRWEIR: 

Anyway, carry on ,  yes,  I 'm sorry. 

25 
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BINNIE J :  

Wel l  it seems a bit strange that one lens is clear and one lens is dusty if they 

had been together during this - the events of June 20th . Would you not agree 

with that? 

5 MRWEIR: 

Just that the lens found in David's room was sitting on a chair. We created a 

lot of dust in  the scene. You know, that could attribute. That could be how 

that happened , I don't know, but. . .  

BINNIE J :  

10 All right, at page 8 at the Court of Appeal transcript it says, "You accept you 

spoke on  a couple of occasions to M r  Weir in  general terms to just ignore 

comment." And Sanderson says, "That's correct ."  

Question , "Do you accept that Mr  Weir  says that when he spoke to you at the 

eye cl inic, you conceded that perhaps it wasn't Mr Weir  you had spoken to?" 

15 and Sanderson said , "That's a generous interpretation .  I think we agree to 

d iffer." So he's saying there wasn't any concession on his part that it perhaps 

wasn't you that he spoke to. Does that help to bring back what we' re talking 

about? 

MRWEIR: 

20 Yes. 

BINNIE J :  

I can show you the . . .  

MRWEIR: 

No,  no, that does help, yep. 

25 BINNIE J :  

Okay, so there's the question of the dust. There's the question of whether or 

not to ignore it. Then there's the question of it being explained away and , 

accord ing to Sanderson, you're putting to him that you must have 
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misunderstood and h im agreeing with you ,  and now he's tel l ing the 

Court of Appeal ,  " I  d idn't agree with h im.  I beg to d iffer." So that's the 

seq uence of events. So these th ings have a cumulative effect of the 

d isagreements between you and Dr Sanderson .  

5 MRWEIR: 

They do.  I agree. They certain ly do. So my recol lection of that is  that I was 

out of the pol ice by this stage, I think, from memory, and I met Sanderson at a 

local restau rant in  town and I pretty much ignored h im.  And he came up to 

me and said , "What's going on?" you know, "We sort of got to know each 

10 other during the Bain thing and are you ignoring me?" sort of thing . And I 

said , "Wel l ,  you 've said things about me which I don't agree with. I don't 

consider they're correct ."  So he gave me his card and either I rang,  

subsequently rang h im.  Someth ing happened that I then went and visited h im 

at the eye cl in ic. 

15 

So I 'm out of the pol ice at this stage and -

BINNIE J :  

You'd left the force a ltogether? 

MRWEIR: 

20 Yes I had . And so I had a conversation with him and I said , "Look, it's 

important to me because you've attributed this to me, these comments to me 

and I don't believe I said them. Is it possible that you're getting me confused 

with somebody else?" and my - and I made notes at the time of this 

conversation with him and he said , " It is possible," or words to that effect, and 

25 now he's recanted that basically. So, what more can I say. 

BINNIE J :  

So you ' re general recol lection of this is that you don't regard him as 

somebody incl ined not to tel l  the truth but somewhere in here there's a 

misunderstanding and your  best guess is that he must be mixing up the 

WEIR M OLe INTERVIEW (19 JULY 2012) 



60 

source of these comments that he's attributed to you .  I s  that a fair summary 

of. . .  

MRWEIR: 

It prob - it is, yes.  

5 BINNIE J :  

Now then the other element of d isagreement with D r  Sanderson is o n  the 

ownership and as you all know from the trial proceed ings, he was in it ial ly of 

the view that the glasses were very, real ly a prescription of David's, that he 

was somewhat concerned with David's got a problem in one eye, a stigmatism 

1 0  or something or another that his mother and he shared . You,  then,  showed 

him a photograph.  He then concluded that they were Margaret's g lasses, not 

David's ,  even though they were men's style of g lasses, and he says he asked 

you that that be corrected and you d iffered with h im on that point as wel l  -

MRWEIR: 

1 5  Can 1 -

BINNIE J :  

Can you tel l  me what your  position is? 

MRWEIR: 

Wel l  I don't recal l  h im asking to change his evidence. My recol lection is that I 

20 showed him the photograph and he said , "That cou ld be them . "  But there was 

basica l ly noth ing more than that to come from it. I would have had no 

concerns with h im wanting to change his evidence in that regard because it 

d idn't real ly matter who they belonged to. So it wasn't real ly an issue.  

BINNIE J:  

25 Can I ask you th is because at the 2009 trial , and I'm looking at page 1 2 1 3 , 

you say, " If M r  Sanderson had wanted to change his evidence,  no problem . 

He cou ld've changed h is evidence.  He gave evidence in person . "  And then 

the question , "Mr  Weir, this is a respectable ophthalmologist. There's no 
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reason to come and tel l  any l ies . "  You say, " I  accept that. " And then further 

down the page the question is put, "You have no recol lection is what you say 

but you can't deny that he told you ,  can you?" and you say, " I  can deny that 

he told it to me in the way that is expressed in the affidavit. "  

5 Question ,  "Wel l ,  if you've got no recol lection,  how could you possibly make 

that den ial?" 

Answer, "Because I know that never happened . "  So that sets up an absolute 

confl ict between what you say and what Sanderson said .  

MRWEIR: 

10 That's right. 

BINNIE J: 

And that seems to me is more d ifficult to say there's some misunderstanding 

because he's the person you were dealing with on this issue. 

MRWEIR: 

15 That's correct. 

BINNIE J: 

And when it comes up again ,  and I 'm looking at page 124 2  of the transcript, 

we talk about the stance. You say, "Wel l ,  the prosecutor had a stance on the 

ownership issue." And if I understand the transcript correctly, what is being 

20 referred to as the stance the prosecutor was going to take at trial on the issue 

of the g lasses . Can you just tel l  me what you recal l  you meant by "the 

stance"? 

MRWEIR: 

Well I th ink my recol lection is that the prosecutor's stance was that it d idn't 

25 matter who owned the glasses. It was that they would 've been of benefit to 

David Bain and of no benefit to Robin Bain .  That was my understanding of 

the prosecutor's stance. 
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BINNIE J :  

But then the prosecutor, having taken that stance cross-examined David Bain 

at trial as if there was a d ifference between his view and Dr Sanderson's view. 

Do you recal l that? 

5 MRWEIR: 

That's my understanding since the trial ,  yes .  

BINNIE J :  

H e  - the prosecutor is suggesting pretty clearly i n  the cross-examination that 

David Bain is not tel l ing the truth about the glasses being h is ,  about an earlier 

1 0  prescription . Is that right? 

MRWEIR: 

I don't know whether I was present during that or not but that's my recol lection 

of events, yes . 

BINNIE J :  

1 5  I 'm read ing from the Privy Council judgment where they reproduce -

cross-examination and it's at paragraph 79 of the Privy Council judgment. 

He's reprod ucing what was said in  1 995. 

Question , "The pair of glasses which had been produced to the Court, the 

( inaudible 1 1  : 02 :25) and frame? 

20 Bain , "Yes ." 

Question , "You say they are not yours but they are an older pair of your 

brother's? 

Answer, "That's right." 

"The ophthalmologist, Mr Sanderson ,  from the hospital ,  was of the opin ion 

25 that they were an earlier prescription of your  existing optometry prescription?" 

"This is incorrect," David Bain says . 

Question ,  "The ophthalmologist was of the opin ion the prescription of the two 

lenses that fitted the frame are simi lar to the prescription prescribed for you in 

October 1 992. Do you recol lect h im g iving that evidence?" 
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It says, answer, " I  do. That is only in  one lens, not the other," and that goes 

back to this odd ity in  one of his eyes. 

Question , "You say he is wrong?" 

Answer, "Yes. "  So that seems to me clearly that Bain is being told that h is 

5 evidence is in  col l ision with Dr Sanderson over the ownership of the glasses. 

Is that not the impression it conveyed to you? 

MRWEIR: 

Well ,  the impression that that conveys to me is that the Crown prosecutor, 

Mr Wright, is saying that prescription was consistent with an earlier script of 

1 0  David Bain's and the contention was I think that there's trying to set up that 

they wou ld have been of use to h im.  They would have been of use to 

David Bain .  They would've been helpful to h im. 

BINNIE J:  

Well ,  that's another aspect of the debate but when the prosecutor says to 

1 5  David Bain,  "You say he is wrong about the prescription?" and David Bain has 

just explained that a lthough what was said about the one eye is not true of the 

other eye, d id it not strike you that it was being put to David Bain that he was 

in confl ict with Sanderson? I don't know how else to interpret the exchange 

between the two of them. 

20 MRWEIR: 

Well ,  I don't know how else to interpret it either. It does seem that way, yes. 

BINNIE J: 

Right, and were you in Court at the time that he testified? 

MRWEIR: 

25 I don't recal l .  I was in Court off and on but I don't recal l  that conversation. 

BINNIE J: 

I just want to ask you someth ing else because there's a bit of a confl ict 

runn ing through here.  At page 1 242 of the tria l ,  l ine 25.  
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Question , "You d isagree with Mr  Sanderson about h is evidence over the 

g lasses wanting to be changed? You d isagree with that?" 

Answer, "I don't d isagree or agree with it actually." 

Question , "So he might be true when he says that?" 

5 Answer, " He may very wel l  have said . "  

Question , "Well you see, if he d id say that about he wanted h is evidence 

changed and you d id nothing about it that is dishonest as wel l  Mr  Weir?" 

Answer, "At that stage there was a d iscussion with the Crown in relation to 

that, and the Crown had a stance i n  relation to it ." Do you recal l  that 

1 0  exchange in the cross-examination? 

MRWEIR: 

No I don't .  When was that? What was it in? 

BINNIE J :  

This is i n  the 2009 trial i n  M r  Reid's cross-examination .  

1 5  MRWEIR: 

I don't recal l  it specifically. 

BINNIE J :  

It's just that what it seems to suggest is that at one point you're qu ite emphatic 

that no such d iscussion took place, but at another point you say, "Wel l ,  it may 

20 have taken place but it d idn't matter because the prosecutor had a stance."  

MRWEIR: 

Well ,  I don't know but what I 'm saying is I don't recal l  that d iscussion with 

Sanderson ,  so. 

BINNIE J: 

25 All right, then we come to - do you want to have a bit of a break now. How 

are you doing? 
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MRWEIR: 

Yeah , I 'm doing a l l  right. So is this - are we sti l l  on target to fin ish this at 

1 2 .30? 

BINNIE J :  

5 What time is it now? 

MRWEIR: 

That was my understand ing. 

BINNIE J :  

What time is i t  p lease? 

1 0  MS MARKHAM: 

It's 20 to 1 2. 

BINNIE J :  

About three - not too far off. 

MRWEIR: 

1 5  Okay. 

BINNIE J :  

We're certain ly through most of this. 

MRWEIR: 

Pardon? 

20 BINNIE J :  

We're certain ly through most of this. 

MR McDONALD: 

I ' l l  change the tape. 
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Okay. Set? 

MR McDONALD: 

Yes,  we are recording,  Your  Honour. 

5 BINNIE J :  

66 

If you look in the book of documents in front of you ,  in the manual , and I 'm 

looking at page 32 of 57, behind the green tab? It says, "On arrest ,"  so this 

fol lows the section of what is required before an arrest is made. "An 

examination is to be made of the suspect by the pathologist or police 

1 0  surgeon . "  F irst of a l l ,  was Dr Pryde a pathologist or a pol ice surgeon or both? 

MRWEIR: 

He's a pol ice surgeon . 

BINNIE J :  

And does that mean h e  was a n  employee of the pol ice? 

1 5  MR WEIR: 

No,  it means that - wel l ,  J im Doyle wil l  probably the one to explain this better 

but it means that he was cal led on to do examinations of people for various 

reasons at the pol ice station. 

BINNIE J :  

2 0  And D r  Pryde made his examination during the afternoon of 

Monday June the 20th , is that right? 

MRWEIR: 

I wasn't involved in that. I wasn't present at it, so I understand that he d id 

make an examination of David Bain though ,  yes. 

25 BINNIE J :  

The - I 'm just trying to understand i n  terms of the police procedure,  why, if 

David Bain was not a suspect on Monday, he would have been sent off to 
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Dr Pryde to do an examination which the manual says would be done after the 

arrest of the suspect? 

MRWEIR: 

I mean I had no part to play in  arranging for the examination,  so I 'm assuming 

5 that way Doyle and Robinson that arranged for that to take place, and you're 

going to be speaking to J im Doyle, so he's the one to ask those questions. 

I was - as soon as David Bain was removed from the scene he was no longer 

my responsibi l ity and I had noth ing more to do with h im.  

10 BINNIE J :  

I just want to g o  through a few things just to, i n  effect, understand if it comes 

with in  the scene. 

MRWEIR: 

Sure .  

1 5  BINNIE J :  

Universe of things that you d idn't have anything to d o  with . M uch of 

the Crown's position was that no particular motive had been identified for 

David Bain . This is accord ing the PCA report. The police felt that he had 

shown, "Odd and d isturbing behaviour," and they g ive a bunch of instances. 

20 Was that within your  field of view at a l l  or was this taking place entirely outside 

your  responsibi l ity? 

MRWEIR: 

Entirely outside my responsibi l ity. 

BINNIE J :  

25 Simi larly, the controversy over funera l  arrangements and his role in that, that 

was outside your responsibi l ity as wel l? 
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MRWEIR: 

Absolutely. 

BINNIE J :  

The allegations also made that when he was at the scene on the morn ing of 

5 June 20th , he feigned a fit, and there was evidence that the police and the 

ambulance people in that regard . Did you observe David Bain at the time he 

was al leged ly feign ing a fit? 

MRWEIR: 

No that was before I arrived at the scene. 

1 0  BINNIE J :  

All right, th is whole business about the incest al legation relating to M r  Cottle 

and Ms McNaught and so on ,  I take it that was also outside your  field of 

vision? 

MRWEIR: 

1 5  That's correct. 

BINNIE J :  

But were these matters d iscussed at these meeting of the hub that you 

attended? 

MRWEIR: 

20 Not that I recal l .  Those meetings really only took p lace for the first week or so 

and then the conferences and the conference notes wil l  show how long they 

went on for and there wi l l  be notes there outline exactly what took place, or 

what was d iscussed . So, certain ly no - my recol lection is that I certain ly don't 

recal l  it, no. 

25 BINNIE J: 

You don't recal l  any d iscussion of "odd or d isturbing behaviour"? 
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MRWEIR: 

No I don't. 

BINNIE J: 

And you don't recal l  any discussion of an al legation of incest and whether this 

5 should be looked into? 

MRWEIR: 

No I don't, but having said that I 'm not saying that it d idn't happen .  I 'm just 

saying I don't recal l ,  so, once again the briefing notes,  there's a typist there, 

shorthand/typist, so she writes down everyth ing that people say. So that wil l  

1 0  be in  the notes one would assume. 

BINNIE J: 

And were the notes for al l  these conferences, as they' re called in the manual ,  

produced at the trial? 

MRWEIR: 

1 5  I wouldn 't have thought so. What would happen is that they would become 

part of the fi le. So they'd be filed on the fi le, so . . .  

BINNIE J: 

Do you know in respect of whether  those documents were ever produced? 

MS MARKHAM: 

20 No that's ( inaudible 1 1  : 1 6 :24) .  They weren't. 

BINNIE J: 

They were not produced? Was some sort of privilege claimed for them? 

MS MARKHAM: 

I don't know to be honest, Sir. I don't th ink I 've ever seen it. 

25 
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BINNIE J :  

Can I just flag that as a request to understand what the status of those 

documents is and why they were not produced , and whether they were asked 

for? 

This - another issue of credibi l ity was raised and you dealt with it in the 2009 

trial ,  which is the gathering at your  house after the Court of Appeal decision in  

2003, and you were asked whether police officers were there and you said , 

"Probably, "  but you cou ldn 't recal l  anybody in particular. I 'm looking at 

1 0  page 1 236 of the transcript, 1 237. I just want to put it on the table again 

because it strikes me as a l ittle odd that a man who has pretty good recal l  of 

events going back to 1 994 can 't recal l  whether any of h is col leagues from 

the pol ice were there at a party in 2003, and is it the case today you sti l l  can't 

recal l? 

1 5  MR WEIR: 

I can recal l some people that were there ,  but I ,  for example, I would hate to 

say that J im Doyle was there and find that he wasn 't. I would hate to say that 

Steve McGregor was there and find that he wasn't. So it wasn't a - my 

recol lection of that n ight is that it was a function organ ised primari ly by my 

20 wife, and it had been organ ised prior to this decision coming out because it 

was a house warming,  or a pre-house demolition for a house that we were 

going to be doing rad ical alterations to. So, I can sit here and guess, if you 

l ike, as to who was there but I m ight be doing them a d isservice if I 'm 

incorrect. 

25 BINNIE J :  

Wel l  if you could just g ive me what your  recol lection is and it wi l l  not be 

taken -

MR WEIR: 

Okay, you wi l l  have the opportun ity of asking J im Doyle. I recal l  that 

30 Jim Doyle may have been there. I m ight be incorrect. 
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BINNIE J :  

I wi l l  ask h im.  Anybody e lse? 

MR WEIR: 

Some of my neighbours were there. I know that earl ier in  the night -

5 BINNIE J :  

I ' m  speaking of police. 

MR WEIR: 

Oh ,  okay, no I don't recal l .  I 'm just trying to th ink who I m ight have been and 

associate this. I was outside the pol ice by th is stage.  

1 0  BINNIE J :  

Yes. 

MR WEIR: 

I 'd left the police and when I left the pol ice I basically d idn't have much to do 

with any pol ice officers - ah ,  Malcolm Ing l is was qu ite possibly there .  

1 5  BINNIE J :  

How do you spel l h is name? 

MR WEIR:  

Malcolm M-A-L-C-O-L-M I-N-G-L-I-S . Once again ,  i f  he wasn't, I don't want 

to do h im a d isservice by saying that he was there .  

20 BINNIE J :  

25 

I understand. 

MR WEIR: 

Yes , so i t  would have been - if  he was there ,  i t  wou ld have been h im and h is 

wife. 
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M r  Croud is? 

MRWEIR: 

Croudis, I don't think so, no. 

5 BINNIE J :  

And the other members of the -

MRWEIR: 

- I've been -

BINNIE J :  

72 

1 0  - team that you'd assembled at the - the scene team? 

MRWEIR: 

Right, wel l  I certain ly d idn 't social ise with - let me think about that for a 

second , Kevin Anderson , potentially, Detective Anderson. 

BINNIE J :  

1 5  What we can d o  actual ly is look at the l ist of characters at page 7 of the 

PCA report. I just want to run down those names. 

MRWEIR: 

I don't think any of them were there .  

MR McDONALD: 

20 I m ight just change tape now, you know. There's four m inutes left on th is 

tape. 

BINNIE J :  

Mr  McDonald, how much longer have you got o n  that? 

MR McDONALD: 

25 Four minutes. 
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BINNIE J :  

That's fine, we' l l  just keep going. We'l l  break with the people next door. . 

MRWEIR: 

So in relation to that l ist of people that you've shown me there on that, on 

5 page 7, I don't th ink any of those people were there .  I can categorically say 

that Fitchett wasn't there ,  Stewart wasn't there ,  Bracegird le wasn't there ,  

Briggs wasn't there, Lodge wasn't there ,  Barbara - and the only reason I can 

categorically say that is because they're people that I don't associate with . 

They're not friends or . . .  

1 0  BINNIE J: 

Barbara? 

MRWEIR: 

Barbara , no. 

BINNIE J :  

1 5  Thomson was the one you were ( inaudible 1 1  :22 : 1 1 )  

MRWEIR: 

May -

BINNIE J :  

H e  may wel l -

20 MRWEIR: 

:� 

He may have been but he's not a person that I social ised with or anything ,  

so -

BINNIE J :  

Dunne? 

25 MRWEIR: 

No. : 
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Then there's a Binnie on there? 

MRWEIR: 

Binn ie, no.  

5 BINNIE J: 

74 

All right, I understand that the words "hang Bain" were sprayed and did you 

spray it? 

MRWEIR: 

Yes I d id .  Not my finest moment. I ' l l  accept that. 

1 0  BINNIE J: 

How large were the letters? 

MRWEIR: 

My recol lection was that they were on a bit of plaster above the head'�of the 

door and ,  you know, this size. 

1 5  BINNIE J: 

You' re ind icating maybe 1 8  inches. 

MRWEIR: 

Look, I don't even remember to be honest -

BINNIE J: 

20 No,  no but you -

MRWEIR: 

- I just, yeah .  

BINNIE J: 

But sti l l  -
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MRWEIR: 

I 'd be -

BINNIE J :  

- was i t  above the door o r  -

5 MRWEIR: 

75 ' 

Wel l ,  put it th is way, they weren't the s ize of the wal l .  They were above the 

head of a door, done - above the head of an external door on the house, on 

an area of plaster that I knew was going to be demolished. 

BINNIE J: 

1 0  And apart from what I take it was a certain amount of triumph ism as having 

prevai led in the Court ,  was there any reason why you wou ld have expressed 

such a sentiment? 

MRWEIR: " :i 
Oh, it was just exactly as you described it. You probably described if better 

1 5  than what I cou ld have, basically. I mean ,  it was a stressful time for myself 

and my fami ly and it was just done in a moment of sheer stupidity. I 'd point 

out that it was an area of the house that the neighbouring house could see . It 

wasn't the entr - it wasn't the main entrance to the house, from recol lection , 

because the house has completely been rebui lt. You know, the house was up  

20 a private lane. It wasn't as if people could ,  the publ ic -

BINNIE J :  

But I th ink what the sign ificance is,  is that it suggests a level of emotional 

involvement in  the outcome -

MRWEIR: 

25 Oh,  wel l ,  I d id have an emotional -

BINNIE J :  

- rather than detachment. 
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MRWEIR: 

Absolutely, I had an emotional - yeah,  absolutely, I 'd been and given 

evidence -

BINNIE J: 

5 Okay, when d id you become emotionally involved? 

1 0  

1 5  

MRWEIR: 

I th ink, I th ink my level of emotion increased when Karam wrote h is first book 

ind icating that I was a l iar and a cheat and a corrupt pol iceman .  

BINNIE J: 

This is 1 997? 

MRWEIR: 

Or whenever that happened . 

�. 
BINNIE J: .f 

So that's when it became personal? 

MRWEIR: 

Absolutely, and it took an effect on me. It affected my career in the pol ice, 

obviously. It affected my fami ly and friends. 

BINNIE J: 

Looking back, do you th ink that up u nti l  those a l legations were made that you 

20 had remained relatively detached? 

MRWEIR: 

Absolutely, I was a professional pol iceman . I 've been involved in cases that 

have been successfu l and unsuccessful for various reasons and that's part of 

the job. So, I 'd just l ike to say, while that tape's going, I 've never, I never 

25 cheated in  the police ,  I never l ied and I never, ever planted any evidence.  
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BINNIE J: 

Right we wi l l  adjourn at that point and I wi l l  confer next door and I wi l l  be back 

shortly and we wi l l  try to get you out of here for a slap up lunch .  

MS MARKHAM: 

5 Sir, I take it I don't have any role next door or. . .  

BINNIE J: 

No, no, you're staying and if you wou ldn't d iscuss anything.  Just, the protocol 

as you know is that you wou ld not d iscuss anyth ing , not even with counse l ,  

nor  with Mr  Doyle unti l  after -

1 0  MR WEIR: 

I haven't spoken to J im Doyle for months, years probably. 

COURT ADJOURNS 
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BINNIE J: 

There's just a few -

MR McDONALD: 

5 We are recording,  Your  Honour. 

BINNIE J: 
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Just a couple of fai rly minor clarifications, Mr  Weir. At the 2009 retria l ,  you 

were asked a number of questions about your appl ication for early retirement 

and you concerns about your relations with the other pol ice officers, and I take 

1 0  it that too was connected from the fallout from the Bain trial? 

MRWEIR: 

Sorry, can you just clarify what the question is, I 'm sorry. 

BINNIE J: 

1 5  The question is, having regard to the fact you made appl ication for early 

retirement and that you expressed at the 2009 trial the concern about being 

viewed with suspicion by other officers in  the force, d id al l  of that have a route 

in the Bain case or were there other contributing factors? 

MRWEIR: 

20 No, no, it had a route in the Bain case . I mean ,  I ' l l  g ive you an example and I 

m ight even have referred to this in that appl ication ,  but I worked on a murder 

inquiry in  the Marlborough Sounds here,  which were, a young couple had 

gone missing and a person was subsequently arrested for their, or  charged 

with their murders . But during that inquiry, when it was,  when the staff 

25 involved in the scene examination were having trouble sort of finding stuff, 

somebody joked , "We' l l  sent Mi lton there and we' l l  find some," you know, "And 

he' l l  find some evidence for us." Things l ike that. 
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BINNIE J :  

So evidence on demand . 

MRWEIR: 

Yeah,  I became the bunt of some pol ice humour which may or may not have 

5 been harmless but it certain ly wasn't for me. 

BINNIE J :  

And d o  you regard the subsequent events as fal lout from the Bain case -

MRWEIR: 

Yes.  

1 0  BINNIE J :  

- o r  were there other events that independently gave rise to the concerns that 

you've described? 

MRWEIR: 

1 5  N o  it came from the Bain case. 

BINNIE J :  

I was asked just to clarify one matter about the interaction between you and 

the ESR, that when the depositions were being prepared for the trial of 

witnesses from ESR, what was the sequence of the preparation? Who put 

20 together the first draft and then how was it dealt with? 

MRWEIR: 

Okay, my recol lection,  and once again I think that you ' l l  get better, a better 

reply to this from J im Doyle, is that Kal ium Croudis, Detective Senior Sergeant 

Kal ium Croudis and Detective Senior Sergeant J im Doyle were responsible for 

25 preparing a l l  of the briefs of evidence prior to depositions, but I understand ,  

and I cou ld be incorrect, that the ESR provided , or  produced their own 

deposition statements. 
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BINNIE J :  

And then they would b e  passed to the pol ice? 

MRWEIR: 

That's correct. 

5 BINNIE J :  

And d id you see any of those depositions o r  comment o n  them i n  any way? 

MRWEIR: 

Not that I recal l ,  no. 

BINNIE J :  

1 0  The - I th ink really that's a l l  I need to pursue at this point. 

One other point, the survey, the plan , you' l l  recal l  -

MRWEIR: 

Yes I do. 

1 5  BINNIE J :  

( inaudible 1 1  :33:07) I 'm referring to, I th ink was prepared by a surveyor by the 

name of Gardner, under your  d i rection .  

MRWEIR: 

I requested that it be done, yes that's right. 

20 BINNIE J :  

And d id you g o  around the premises to ind icate what it was important to show 

on the d iagram? 

MRWEIR: 

I don't recal l .  Clearly, he must have been g iven some instruction at some 

25 stage about what was wanted on that plan, so I don't specifical ly recal l  it but -

WEIR M OLe INTERVIEW (19 JULY 2012) 



8 1  

BINNIE J :  

Would that not - that would 've come from you? 

MR WEIR: 

You wou ld assume so, yes.  

5 BINNIE J :  

Yes, and there was some furn iture that the Bain people are concerned with . 

Firstly, in  the computer room and , secondly, in  David Bain's room. Was there 

any selectivity going on as to what the surveyor wou ld show and what the 

surveyor would not show, and if so, what was the criteria? 

1 0  MR WEIR: 

My recol lection is that by the t ime the surveyor was al lowed into the scene to 

do his measurements and in order to do that plan , a lot of the furniture and a 

lot of the stuff inside the scene had been removed , so, I mean if I can just 

explain, I don't know if you appreciate the extent to which we searched that 

1 5  scene. We basically boxed u p  everything and removed everything from that 

scene in due course. Like, we cut out door frames and that sort of thing. So, 

by the t ime he came in ,  real ly the only furniture that was left in the s - if we're 

talking about furniture -

BINNIE J :  

20 Yes. 

MR WEIR: 

I n  the scene was furniture which at that time we bel ieved might have been 

pertinent. So, for example, it m ight have had a blood stain on it that we were 

interested in or a mark on it something along those l ines. 

25 BINNIE J :  

This i s  a l l  stuff that went into the container and was eventually destroyed? 
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MRWEIR: 

What happened to it eventually I don't know but d id it a l l  go into the container? 

Probably, yes. I can 't categorical ly say it d id but. . .  

BINNIE J: 

5 Those are my questions . I much appreciate it. Ms Markham? 

MS MARKHAM: 

I d idn't have anyth ing to re-examine on thank you Sir. 

BINNIE J: 

We have made your luncheon deadl ine.  

10 MR WEIR: 

Thank you very much . 

BINNIE J: 

I do appreciate you taking the time. 

MRWEIR: 

15 Thanks .  

BINNIE J: 

And you r  cooperation, thank you.  

END OF INTERVIEW WITH MILTON WEIR 
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EXAMINATION: BINNIE J 

Q. Could I have your  fu l l  name please? 

A. My ful l  name is David Cu l len Bain . 

Q .  And you swear that in  answer to  the questions I pose, you wil l  g ive the 

5 truth , the whole truth and noth ing but the truth? 

A. I do so swear. 

Q .  Now I can start by outl in ing a l ittle bit of how I expect we wi l l  proceed . 

A. P lease. 



2 

Q.  You have, over there ,  a book of materials which just contains copies of 

you r  statements to the pol ice and then under the blue tab , the evidence 

that you gave at the 1 995 trial as transcribed for the 2009 trial and then 

in the green tab ,  the note of evidence of Dr Mu llen from the 1 995 trial .  

5 A. 

Q .  

Mhm.  

And I ' l l  be referring from time to time to pages in the book and you're 

free to track the book or simply l isten to the question as you see fit. I 

wi l l be putting questions to you .  When I conclude, we' l l  have an 

adjournment and I wi l l  consult with the Crown Law office to see if there 

1 0  are additional questions they wou ld l ike me to put to you and I wi l l  then 

take under advisement whether I will put those questions or not and 

then at the conclusion , I suppose M ichael Reed wil l be asking any 

questions in re-examination simply to clarify points that he may feel 

have not been made adequately clear in the answers you've given to 

1 5  me. With that fai rly clear way of proceeding and you know, this is not a 

formal courtroom . We are intending to make it somewhat informal and if 

at any time you want a break for any reason,  just ind icate it and we wi l l  

have a break. 

A. Thank you .  

20 Q. 

A. 

Q. 

We have no rigid timetable that we are working to . 

Okay, that's fine. 

Can we start simply by you talking a l ittle bit about your  fami ly as of 

Christmas of 1 993? Just d iscuss who - recol lection of your  parents, 

your  sibl ings, how they got along , the great house project, various other 

25 matters? 

A. Okay sorry I 'm - my memory of the time and specific, specific times is 

not overly clear I - but in general -

Q.  I 'm talking now wel l  before the period that -

A. Yes,  yes, no, the Christmases that we would have spent with 

30 whichever -

Q.  Yes .  

A. - and so on in the years lead ing up to '94 general ly with - we would 

have, we'd make an effort to get al l  our fami ly members together at 

Christmas time. Ah , at Christmas '88,  when we fi rst came back from 
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Papua New Guinea we spent that time with our relations in  

Paraparaumu ,  north of Wel l ington and - but apart from that our  

Ch ristmases were spent i n  Dunedin together as a fami ly a l l  of us would 

have been there even in '93 despite the fact that Lan iet was l iving away 

5 from home and had moved away from the family for her whatever you -

and because of the d ifficulties that she felt she was having with ah ,  

relating to my mother. Ah , she would sti l l  come back -

Q.  Just pausing there, as I understand it, the fami ly was being polarised by 

the tension -

1 0  A. 

Q. 

A. 

Q .  

1 5  A. 

Yes.  

- between your  mother and your  father -

That's right. 

Lan iet tended to side with your father and the rest of you tended to side 

with your  mother, is that a fair genera l isation? 

Yeah,  it went backwards and forwards. As you know al l iances within 

fami l ies do,  you know, tend to happen.  I mean I spent a lot more time 

with my father doing the, you know, the choral singing and working out 

the back on to the section with wood chopping.  Just be we were, you 

know, good hard-working guys you know that's what we spent our time 

20 doing.  Ah, heard talking a lot about bush craft and you know, working 

with mach inery. He was good with , with cars and you know because we 

l ived in Papua New Gu inea for so many years and we had to be 

reasonably self-rel iant. I mean he taught me a lot, you know, about that 

sort of stuff. 

25 Q.  But you have described tensions with your  father? 

A. Oh yes , yeah . There were -

Q. Can you talk a l ittle bit about that? 

A. The tensions that I ,  I personally had with my father? 

A. Yes. 

30 A. Ca - I guess, came from how my mother perceived the relationship and 

she wou ld tel l  us a l l  about the d ifficulties she had and that tended to 

spread , you know, th ings a l ittle bit more. That's part - I th ink partly 

why, although I can 't speak for her any, you know, any better than 

anybody else can but I th ink why Lan iet had such d ifficu lties because 
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she, I guess - I 'm only guessing , I have no d i rect, I can't say for any 

specific, or  with any specific rel iance that Laniet had an al l iance more 

towards my father because of th is. It just - that's the way it seemed to 

have been at the time. 

5 Q .  Are you suggesting that, i s  it, your  mother kind of ventilated -

A. She -

Q.  - against your father -

A. She did 1 -

Q. - in the presence of the chi ldren? 

1 0  A. Oh yes.  I mean one specific instance,  and this is - just goes towards I 

guess the the state of mind that was, that my mother was in ,  you know, 

she wou ld use the pendulums, you might have read about that. Um,  

she went, she got into hol istic med icine, using,  um - she bel ieved in  

spi rit gu idance and a l l  that sort of stuff. She was -

1 5  Q.  Self-hypnosis? 

A. Using self-hypnosis, massage, al l  those sorts of things for health , et 

cetera et cetera and she wou ld use her pendulum to decide that one 

person would be, was - and she' l l  have it that the son of God , another 

person would be the son of Belial or  the devil and she unfortunately 

20 label led my father as a son of Belial and referred to him in that fash ion 

any time that we were together. And you know, as a g roup of kids, just 

my mum with , with us kids together. Um,  I, I th ink I d id talk about it in  

my statements -

Q.  Wel l ,  yes you do at  - but there ,  there's also the, a d iscussion in the 

25 evidence that you felt that your father was attempting to exert control ,  

that he d id th is by laying gui lt trips on you in particular and that in  that 

sense he was seen by you as somewhat manipulative? 

A.  Yes . Wel l  i t  seemed that, I mean my father was quite a strong 

character, you know, very - he was a good teacher, articu late, creative 

30 et cetera et cetera but with - in that fami ly dynamic and nearer the end 

of that time, wel l ,  for the , for the two years at least in the lead up to '94 

he became very withdrawn and shrunken and when he was - in the 

household. When he was outside of the house he sort of became h is 

old self wh ich I guess is why I have - I sti l l  have you know, good 
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feel ings towards my father at the time we shared a lot of time together 

and especially in choral s ituations or doing shows. I mean I ,  I had to do 

a show for the youth g roup I was involved with , um, cal led "Trial by Jury" 

and he came, helped me do al l  the set design and construction 'cos I 

5 knew you know, he and I worked wel l  together so there was that, that 

was that aspect of our relationship . The manipu lative aspect of things 

within the household though, that was what caused me d ifficu lty 

because I cou ldn't - I had the d i rect command , so to speak, from my 

mother that this was how the situation should be but then my father, 

1 0  who had every right to want to be, you know, equal ly contributing to the 

household in decisions with in the household, h is only way of having any 

impact so, Whatsoever, was to be man ipulative or to try and come in 

from the side whereas Mum . . .  

Q .  

1 5  

A. 

Q .  

A. 

Q .  

20 

A. 

Q. 

A. 

Did you describe to anybody your  sense that your  father was trying to 

"ru le the roost"? 

I - you'd have to refer me to -

No,  wel l ,  we' l l  come to it. It's not an expression -

I don't remember the - that. 

Do you recal l  that M rs Neasmith described the - your  immediate fami ly 

as dysfunctional? 

Yes ,  I do. 

And was that a fair description? 

It was absolutely. And I am quite happy to admit to that now. At the 

time I d idn 't see it as dysfunctional 'cos that's just the normal thing . I 

25 l ived in that household, we were a very tight group and I just considered 

it to be how l ife was led or how we l ived l ife. I d idn't see it any other, as 

being out of the ord inary. 

Q. You had noth ing to compare it  with? 

A. Exactly. 

30 Q.  The, the house project seems to have loomed large -

A. Mhm.  

Q .  - in that time period . As I understand it, the idea was to demolish the 

house, put up a new and larger house and you were going to preserve 

the landscaping that you had been -
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Q .  - working on? That there would be two large bedrooms with an 

adjoining bathroom and fou r  smaller bedrooms and that the - your  

mother's thought was that your  father would not be part of that new 

5 household? 

A. Wel l ,  yes .  That, that has come into being from various statements . 

don't know where that information,  you know, the way which you 

describe it. 

Q .  But  you recol lect it? 

1 0  A. But my recol lection was that my father was going to have a room.  

mean, unfortunately, and I have no idea where this particular piece of 

evidence is or, but their actual plan that my mother spent so much time 

in Lan iet's room drawing up, have each of the rooms label led with the 

person going to be in  and my father's name is on there .  

1 5  Q .  In  one of the large bedrooms? 

A. I don't know which room , I can't - I can't remember the layout anymore.  

Q .  I take i t  your  mother had pursued some kind of a d rafting course to 

enable her to her to work on the -

A. 

20 Q.  

No .  

- cor -

A. She, she was very intel l igent and she d id a lot of the stuff herself. Ah, 

she would go to the Counci l offices and ask for information about where 

to, um,  you know, what was required in  planning a household and she 

went to the l ibrary. She d id a lot of that research herself and just got big 

25 sheets of, um, grid paper and then just d rew it al l  up herself. I mean she 

was planning on taking it to a draftsman to get a proper approved plans 

done at a later time. 

Q. Had the plans been submitted for municipal approval? 

A. 

30 Q.  

I don't know. 

Okay. 

A. All I know firstly that had been done was the destruction order. 

Q .  You were asked at  the first trial whether or not you had told you r  father 

that your mother wanted him to leave the house, do you recal l  being 

asked that? 

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



A. 

Q. 

A. 

5 Q. 

A. 

1 0  Q .  

A. 

Q .  

1 5  A. 

Q .  

7 

Um,  I can't say I recal l  that now, I 'm sorry. 

Looking at page 2666 , right in the middle of the page, behind the blue 

tab .  

Oh .  

At the back. You're quoted as  saying, "As to whether I ever told h im in  

the beginn ing of 1 994 in the six months to 20th of June that I wanted h im 

to leave the house knowing my mother never requested it real ly that she 

wanted me to do that ."  

Mmm. 

Do you recalL . .  

I don't recal l  saying that but I ,  yeah,  I mean obviously it's something that 

- I d - I remember being on the stand but I don't remember specifical ly 

the -

You recal l  that arising as an issue? 

Yes,  yes. 

Well I appreciate you recal l  being on the stand.  Do you recal l  an 

incident where you were a messenger to your  father to leave the house? 

A. No.  

Q. I n  the cross-examination of Janis Clark, she was asked about a 

20 M rs Joanna Dunn, who I gather 1 6481 3 was the wife of a Presbyterian 

minister known to the fami ly? Does that name mean anything to you ,  

Joanna Dunn? 

A. No sorry. 

Q .  And i t  was said that she would relate that you r  mother, this is  some 

25 years earlier, had been concerned that your father's mental state was 

such that he might get a gun and shoot everybody. Does that anecdote 

ring a bell? Were you ever to hear such a th ing? 

A. It doesn't ring a bell and I mean I 'm surprised that anyone wou ld say 

that of my father because I mean contrary to you know how things have 

30 proceeded through the trials and so on, I 've respected my father. I sti l l  

do and the man that I knew, not the man that committed these th ings, 

but the man that I knew wou ld never have harmed his fami ly. I mean 

that's a strong statement to state, to say right now in th is sort of a 

situation knowing that, you know, my innocence , it depends on proving 
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my father actual ly did commit these crimes but I 'm not saying the man 

who committed these crimes was my father in the mental state. 

Q .  If, i f  he committed a - these crimes, i t  was total ly out of the character -

A. Yes .  

5 Q .  - the character that you recal l ,  i s  that about it? 

1 0  

A. Yes .  

Q .  The - some evidence about the lounge at 65 Every Street and the 

computer and that the door to the lounge had a lock on it. Is that right? 

A. I can't say that there were any lockable doors in internal walls that I -

I 'm sorry I don't, I don't exactly . . .  

Q .  Right - there was some evidence that you ,  and I throw this out for you 

comment, I 'm not asking you to accept it, I 'm accurately stating the 

evidence. I simply want to put to you to get your  recol lection that you 

had at - that there was a locking door, that you had the key and that you 

1 5  control led access to the lounge and was qu ite restrictive insofar as your  

father was concerned and letting h im in to  use the computer. Is there 

any truth to any of that? 

A. I have no idea where that has come from. It 's an absolute fabrication .  

Q .  The relationship between your  father and Arawa, I gather, was 

20 somewhat strained? 

A. It was . 

Q. And was she the most supportive of your  mother in  this fami ly 

squabble? 

A. You - yes, you could say that she was very supportive of my mother, 

25 that she was I th ink far more and led more to the fact that she was her 

own person. She was stronger in that capacity and I tended to be pul led 

in a l l iances between my mother and my father. 

Q. 

A. 

30 Q. 

Tended not to be pul led? 

No,  I tended to be pu l led . 

Yes ,  and Arawa d id not? 

A. Arawa didn't. She was very firm in her, in her, who she wanted to be 

and it wasn't so much that she was supportive the mother against the 

father. It's just, have nothing to do with Dad than doing her - because 

she wanted to do her own thing . 
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Q.  Well there's a great deal been talked about in  this case about 

al legations of incest -

A. Mmm. 

Q.  - between your  father and your  sister, Laniet. What I 'd l ike to ask you at 

5 th is stage is was there anything,  looking back, that indicated to you that 

such a relationship existed? 

A. No .  

Q .  And you told m e  a moment ago about your view of your father, leaving 

aside the events of the 20th of June -

1 0  A. Yes. 

Q .  I n  the man you knew before the 20th of June, do you see the al legation 

of incest as compatible with the kind of man he was? 

A. I 'm sorry, I can't - I ,  no. I can't truthfully say that I - I 'm very surprised 

that these things happened and that this stuff could have happened . 

1 5  But then having read through assessments and you know by experts in  

Q.  

A.  

Q .  

20 A.  

Q .  

this field ,  they've got far more experience and understanding and . . .  

I ' m  interested i n  you r  own -

Yep. 

- David Bain perspective. 

Right. 

- now did you notice anything up to the 20th of June that would ind icate 

to you ,  even with the benefit of h indsight ,  that there was some sexual 

relation between your  father and -

A. 

25 Q.  

With the benefit of h indsight? 

Yes. 

A. Oh ,  now I could say that there were some signs, yes.  If I look back and 

see the stress signs, see the, the fact that you know, Laniet even went 

out to l ive with you know, Dad at Taieri Mouth . Um ,  the fact that Dad 

would actually go to, um,  to her flat where she stayed and paid her rent, 

30 you know. He supported her in those, in those instances. There 

weren't things I was aware of or ever really paid any attention to at the 

time but - so if you th ink,  asking in  h indsight, yes I can see some of 

those things that might be ind icative. If you're asking about my 

memories of the time, no I cou ldn't say that I had saw anything into -
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Q .  Rig ht. 

A. I was focused on being,  you know, my own man and doing my own 

th ing .  

Q .  So up unti l June 20th there was noth ing that gave you a signal i f  there 

5 was someth ing odd about the relationship between your father and 

Lan iet? 

A. No,  no. 

Q. With h indsight, you say there are certain circumstances , that you've 

i nd icated what they were , but these seem to me to indicate a closeness 

1 0  without necessarily anything sexual about it. 

1 5  

20 

A. I know, absolutely. And that's what it seems to me as wel l .  

Q .  So either working back you don't see anyth ing sexual in the 

A. 

Q. 

A. 

Q. 

A. 

relationsh ip? 

No.  There was no thing everly - ever overtly sexual or, what's the word , 

right word? Um,  unacceptable i n  -

In appropriate? 

Thank you .  Um,  in h is behaviour towards any of us chi ld ren. 

Mhm. And how about h is relation with Stephen? 

Oh they were fine.  I th ink,  though ,  that Stephen was my mother's - you 

know, he was the l ittle kid , he was spoi led , he was, you know, Mum's 

l ittle boy, al l  that sort of stuff. I mean he, he came out with Dad and I to 

go and do the boys' stuff, l ike going to the cricket and tennis and so on 

but when it came to l ife in general and guidance it was Mum that 

control led that. 

25 Q. I'm interested in this shooting that you and your  Dad and I guess 

Stephen participated in from time to time. You had very recently 

acquired this .22 cal ibre rifle? 

A. 

Q .  

30 A.  

Q .  

A. 

Q .  

A .  

I t  was the year before, I think. '93. 

Yes .  

Yes .  

And your  dad helped you sight the gun? 

That's correct. 

And after June 20th the pol ice found a target in your room -

Mhm.  
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1 0  

1 1  

Q .  - with five circles and the suggestion was made by the prosecutor that 

A. 

Q .  

A .  

Q .  

A. 

Q .  

A .  

these circles each represented member of the family who was a victim .  

Mhm.  

Where d id this target come from? 

Dad drew it up.  

And was i t  d rawn up for the purpose of sighting? 

That's correct, yeah. 

And had it been used by you s ince the rifle was sighted? 

No. I think we - to give you the ful l  story, I had , I 'd bought that rifle right, 

as I said , in  '93. I can't remember exact dates and times. It sat in  the 

cupboard for a wee while unti l I got to, um, I took it to the, ah, to a rifle 

shop to have the si lencer fitted .  I got a sl ing and I think I got a case for 

it and a trigger lock and then at that point once you know -

Q.  I n  - what, what sort of date does that point -

1 5  A. Oh, this is l ike a month or so after I bought it. And then th is is sti l l  in '93,  

and then after I 'd deemed it  safe and my father deemed it  safe, you 

know, because of - had the carry case and so on, it was legal to carry it 

in the car. Ah , we went, um, we organised a weekend to go out to 

Taieri Mouth and we stopped at his school where he got that piece of 

20 

Q. 

A. 

Q. 

A. 

25 Q. 

A. 

Q .  

A. 

card then we went further out past the school -

And you're qu ite sure he's the one who drew the five circles? 

Absolutely. 

Any particular reason why there were five? 

No.  I have no idea. I mean -

Okay. 

- I 'm just guessing -

H is choice? 

- it was , wel l  it was his choice and I 'm assuming that, wel l  the way he, 

we looked at it was we wou ld put, you know, half a dozen shots into one 

30 circle together, a grouping and move the target to the next circle and 

then put half a dozen shots so that we've actually got a comparison .  

U m ,  and then we went to a farmer whose wife I think worked at 

Taieri Mouth School and he al lowed us to use his farm shed which had 

a vice in  it and Dad put the vi - ah, the target against the fence post, 
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tied it there with some bail ing twine I think. I can't remember now 

exactly. Um,  and then we l ined everything up and pul led the trigger. 

Q .  And after that, d id you use the rifle for hunting rabbits and possum? 

A. That's correct, yes.  

5 Q .  And d id you father go with you on these hunting outings? 

A. He came out with me I think twice only for the rabbit shooting. As for 

the possums, it was only if there were possums real ly - it was real ly, 

you know, out in  Taieri this is, would be deemed i l legal in New Zealand 

but we had a - big, a lot of big trees around our section in  Every Street 

1 0  and often possums would come off the trees and onto our roof and you 

know cause issues so I 'd go out with a spotl ight. Stephen would qu ite 

often come out and hold the spotl ight for me wh ile I shot the possum out 

of the tree. 

Q .  Now I bel ieve that you told the pol ice that you have not used the rifle for 

1 5  some time prior to June 20th? 

A. That's correct. 

Q .  Do you recal l roughly when i t  was you last used the rifle? 

A. Roughly January, m iddle of February. And I th ink it was, um,  it was a -

one of the col leagues of mine in the opera l ive g roup had a fami ly farm 

20 that we knew of or may have, may have owned or something and 

maybe h is fami ly owned . Anyway, we went out together shooting on 

that property. 

Q .  You mention the trigger lock? 

A. 

25 Q. 

A. 

Q. 

A. 

30 Q. 

A. 

Q. 

Yes .  

And then famous two keys -

Mhm.  

- for the lock and one of them was on this necklace that you frequently 

wore? 

Yes. 

And I think there was a key to a l ittle bicycle lock and -

Yep .  

- a shepherd 's whistle o r  someth ing. Why would you wear this odd 

collection of things around your  neck on a day-to-day basis? 
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A. Ah , I was in the habit of having the wh - the whistle in my mouth and 

just someth ing to chew on wh i le I biked to work and I had to, to 

un iversity and obviously the key for the bike was the bike that biked to 

university on and the rifle lock was just if I wanted to go out shooting or 

5 whatever then that's where the key was.  I had one on my person .  

Q .  This, the second key -

A. Mmm. 

Q .  - which was kept in a jar  in your  bedroom and you told the pol ice that 

nobody other than you knew the location of that spare key, do you recal l  

1 0  that? 

A. Yes I do. 

Q. When is the last time prior to June 20th that you recal l  actually seeing a 

key in that jar? 

A. I wouldn't be able to tel l  you .  I - because I d idn't - I wou ld go into the 

1 5  jar on odd occasions to you know, 'cos I kept trinkets and bits and 

pieces in  there so I . . . .  something else in there but I don't - I can 't say 

that I l ifted the jar and - I can't g ive you an exact time of day where I last 

opened that glass. It may have been a day prior, it may have been 

months prior. 

20 Q. So the - as you recal l  it the key, the spare key might wel l  not have been 

in the jar as of the morn ing of June 20th? 

A. It may not have, no. 

Q. You don't know one way or another? 

A. I have no idea. And I - in a l l  honesty I cou ldn't say that I - the 

25 expectation can ,  can change what you actually see and if I - I expected 

the key to be there al l  the time. So if I l ifted the jar and , I may not even 

have noticed that it had gone. 

Q. 

A. 

30 Q. 

A. 

Q .  

A. 

Q .  

Mmm.  

I f  that's what you've driving at, you know but. . .  

Mmm,  wel l  the spare key has taken o n  qu ite a ­

Mmm. 

- d imension in  this case so -

I have no idea . 

- I 'm -
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A. It's very hard to deal with it. 

1 4  

Q .  The - with reference to the university and I gather that you had made a 

false start at one point and fai led some courses and then -

A. Yes .  

5 Q .  - you d id something else and then went back to  university and i t  was on 

the second round at  university that you were attending in  1 993/1 994? 

1 0  

1 5  

20 

25 

30 

A. Yes .  

Q .  What - just out of interest, what was the course that you were taking 

first time around where you fai led the exams? 

A. Ah , I was going for a,  a degree in zoology. 

Q . Zoology? 

A. Zoology, yes. I had done, at the insistence of my parents, maths and 

science and it was al l  the way through secondary school and so 

because of - my grades weren't good enough to become a vet as I had 

shown some interest in working with animals , they decided that the 

second best option was zoology in  which I can get a job in ,  you know, 

several d ifferent fields then the second time I went back to un iversity 

was - I changed my course al l  together to an arts degree. 

Q .  Why i s  it d o  you think you failed out the first time? 

A. I d idn't want to pass. I lost interest. 

Q .  Jan Clark said that your  mother told her o n  one occasion that she felt 

that you were dealing inappropriately with your  brother and sisters, that 

you had been taking - I 'm looking at page 2575 of the transcript - and 

you'd been taking on too much responsibi l ity and "Margaret felt that he 

should be treating his sisters and brothers as a friend rather than taking 

on the additional ro le." In other words, the gist of her comments seems 

to be you were ac - you were taking on a fatherly role. 

A. I understand what she was trying to say. 

Q .  Is there any truth to  that? 

A. No, absolutely none. 

Q .  You r  mother ever make a comment of that effect to you? 

A. Never put me, took me aside and said to me, "Look, back off. " 

Q .  Did she ever say i t  out front? 

A. No. 
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Q .  This - the great chainsaw debate. I gather there was one chainsaw that 

travel led back and forth between Every Street and the school house and 

that there was something of a tug of war between you and your father 

as to where it would be? 

5 A. Yes. 

Q .  Can you describe the circumstances on the 1 8th and 1 9th of June where 

in  particular there seems to have been a d ispute over the chainsaw? 

A. Mmm. It was a regular occurrence, our - the tug - so-cal led tug of war 

as (inaudible). Um,  I can't remember or I can't relate to you the actual 

1 0  conversation that we had at the, on that weekend but al l  I can say is that 

there was a regu lar thing and we d id have - tussled about it. Um,  if I 

ran out of time on the weekend , I wou ld prefer to use it during,  during 

the week but obviously that would have been a l ittle unfair towards h im.  

Q .  At page 2686 of your  testimony you relate arguments of the chainsaw to 

1 5  your  father's manipu lation of laying gui lt trips on you? 

A. Yes. 

Q .  Saying, "Wel l ,  David you could have used the chainsaw over the 

weekend -" 

A. 

20 Q.  

25 A. 

Is that -

He wants it during the week down at the school house and , and you 

thought this was manipulative. What I'm getting at is that it's ,  it's not just 

the chainsaw. The chainsaw seems to be a manifestation of a tug of 

war going on between you and your  father that led to some resentment 

on you r  part? 

I d idn't necessarily resent anything about it. It was just, it was what I 

was used to. 

Q .  Feature of l ife? 

A. It was a feature of l ife , it was a part of our relationship and this is how 

my - as I said earlier, this is how my dad exerted his authority with in the 

30 family dynamics with in the household . It's not someth ing that - I mean 

yes at the time you ,  you feel angry about these things and you feel 

maybe a l ittle resentful but it's never led to any l ingering angst that I had 

about the relationship with my father. 
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Q .  The, the last thing I want to  ask about this, the genera l  fami ly 

relationship is that it strikes me as a l ittle bit odd that a fami ly of ch i ldren 

reaching the ages you were reaching,  you in particu lar -

A. Mmm.  

5 Q .  I th ink 22 at  the time is  that right? 

A. Yes .  

Q .  Would be thinking in terms of this new house as a permanent home for 

the whole fami ly rather than the expectation that as the child ren grew to 

maturity they wou ld -

1 0  A. Move on .  

Q.  - separate, move on,  go flatting, I gather the expression is ,  but  this was 

not part of your plan and I 'm curious as to why not? 

A. Again ,  this is just the background, an aspect of our fami ly dynamics. 

Yes ,  they' re abnormal in comparison to the rest of New Zealand society, 

1 5  western society, whatever, whatever you want to compare it to in  our 

culture that we l ive in now but you've gotta remember where we grew up 

and the cu lture that we were used to was in Papua New Gu inea, a l l  of 

us kids, so to us l iving together and continuing that close, you know, so­

cal led , you know, communal - that situation and we could bring our 

20 partners into the, into the household and so on ,  you know, wasn't out of 

the ordinary at the time. 

25 

30 

Q. So that the idea was a sort of an extended fami ly where, when you 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

acqu i red partners and spouses, that you sti l l  anticipated -

There wou ld be. 

- a high degree of integration? 

Yes .  

With your  own nuclear fami ly? 

Yes .  

But that wouldn't account for the house being bu ilt to accommodate four 

ch i ldren and two parents on a permanent unend ing basis? 

No, no. Oh there's incongru ities to it all and I, look, I don't understand 

what, you know, my mother's state of mind was -

Q.  Mmm. 
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A. - and what her plans were, what her, you know, overal l  d ream was. 

can't read - even now, especial ly now I can't tel l  you that but at the time 

these were just the things that she wanted, that she was,  you know, 

pushing on al l  of us. 

5 O. On the weekend prior to June 20th and the coming together of the 

fami ly, there were a couple of witnesses who came forward and said 

that you were really the instigator of bring ing Lan iet home. There's a 

music teacher, Ms Drydan,  and Ms Madder Turner and this 

Ms Madder Turner recol lects Laniet saying that you were a bit freaky 

1 0  and that you told Laniet that if she d idn 't go to the meeting at home, you 

would come and get her and take her kicking and screaming .  If you had 

to - is there any truth to that? 

A. 

O. 

1 5  A. 

O .  

A. 

O .  

I have no  idea. I can't speak for her but as  -

From your point of view? 

From my point of view? 

Yes.  

That's -

She's saying that you said you would come and get her and take her 

home kicking or screaming? 

20 A. Who said? Who said? 

O .  This i s  Madder Turner. 

A. Said that Laniet said? 

O .  Yes,  that's right. She i s  reporting a conversation she alleged ly had with 

your sister, Laniet. 

25 A. Okay wel l  I - there is no truth from my point of view to that comment. 

mean I can ,  all I can say is that - and you know, I have no real 

recol lection of it but I can say is if my mother had said to me, and it was 

d iscussed as a fami ly that, you know, prior to that Sunday that Laniet 

was going to come home and spend , ah ,  and have d inner with us so I 

30 can on ly assume that at the time my intention with , if anything,  towards 

Lan iet would be, "Look, it would be good to have you home," and 

encourage her to come home. It'd be a natural  response and you know, 

when I compare it to what my relation with Lan iet was at the time. 
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Q .  Are you indicating that this was something set up between your  mother 

and Laniet, that Laniet wou ld be home for d inner on the Sunday? 

A. Yes . I th ink there is another witness amongst that grou p, um, or, you 

know, who talked about th is particu lar topic who said that Laniet was 

5 actually quite excited , looking forward to coming over. Things were 

getting better with her and Mum. I think - I can't quite, I don't have any 

( inaudib le) but to that extent. 

Q .  Now the fact is ,  I th ink, that you did go and col lect her  on the Sunday? 

A. No .  I was there but you gotta remember, I d idn't have my glasses . 

1 0  couldn't d rive, as - the way that it worked out was I was at rehearsals 

on the Sunday -

Q. Wel l  you drove on the Sunday night to go and col lect the fish and ch ips? 

A. That's correct, yes. With Laniet in the car with me. 

Q. Yes .  

1 5  A. But I was at rehearsals at the university. After rehearsals I walked up to 

the museum cafe where Lan iet and Arawa were working. Um, I had a 

cup of coffee with them wh i le they fin ished their  shift then Arawa drove 

us a l l  to the Countdown. We d id a l ittle bit of shopping, I think we then 

stopped in ,  ah, at Lan iet's flat. I think she might have gone to, I dunno, 

20 she went in briefly anyway and then came back and then we were -

then Arawa drove us home. 'Cos I d idn't -

Q.  Is that -

A. - if, in answer to your question ,  I d idn't col lect her. I wasn't actually, you 

know - it was both of us, Arawa and I were both in the car at the same 

25 time. It was just that Laniet was coming home with us. 

Q. So the picture is that the - each of you were doing their own th ing and 

came together to go home for the Sunday night d inner? 

A. It was just, it was al l  organ ised the night before. It was al l  conven ient 

because Arawa and Laniet were at the museum cafe.  I was, I got a ride 

30 to the rehearsal with a couple of other g i rlfriends from un iversity and 

they dropped me off at the rehearsals after the (inaud ible). So it was all 

pre-arranged on the Saturday. 

Q .  Did you sense any reluctance at  a l l  on the part of Lan iet to  come home 

on that weekend? 
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A. No. I knew she - again ,  in h indsight, I knew she was nervous. She had 

- and I don't know if nervous is the right word , agitated to be tense, 

whatever you might, might, you know, put to it because when we went 

off to get the fish and chips she - I went in and placed the order,she 

5 stayed out in  the car and when I came out to, obviously just to - 'cos 

she was out there by herself, when I came out of the fish and chip shop 

we waited there for five minutes. She was actual ly stand ing there 

having a cigarette and I wasn't real ly fu l ly aware, I guessed , but I had 

never actually seen her having a cigarette. So that was , to me, in my 

1 0  state of mind at the time or naivety at the time, a fairly obvious and 

blatant sign of agitation . 

Q .  And to what d id you attribute this ag itation? 

A. I have - she didn't say anything to - about it, so I had noth ing to it. I just 

said , "Oh,  I d idn't know you smoked , "  and I th ink I m ight have asked , 

1 5  "Oh,  does Mum know?" Sorry I can't recal l  anything -

Q .  Mmm. 

A. - more specific. 

Q .  Did you have, from any source, whether your  mother or your  sibl ings or  

your  father, that there was some purpose for getting together on  the 

20 Sunday other than simply having a meal? 

A. No.  It's what I 've said from the start. All we were told is that Lan iet was 

coming home for dinner and , and there was - you know, it was good to 

have her home. It was, we were al l  - you know, you started off asking 

about the Christmases and that's exactly the same thing. We all made 

25 an effort to get together at Christmas time. It was a - one of the 

pleasurable aspects of our fami ly is that we all supported each other, we 

had good relations and we l iked being in each other's presence. 

Q. The, the Sunday night, and I 'm looking at page 2670 of your  transcript, 

you said you came in the front door, I'm looking at the top of the page, "I 

30 saw my father sitting in the l iving room with Mum and Arawa and 

Stephen. When I entered I could sense,"  do you see this,  "Old 

tensions"? 

A. Mmm. 
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Q. And then you say, "There was noth ing there that I cou ld see or feel that 

was d ifferent, nothing said at that stage that was anyth ing d ifferent that 

weekend . "  Now in itially, and we' l l  come to your  statement to the police ,  

you r  recol lection's left on  that basis that really it was an  uneventful 

5 evening and you went off to bed at the usual t ime, read briefly and went 

to sleep. At the 1 995 trial , as you see towards the bottom of the page, 

about eight l ines down , you said , "During the evening I heard something 

else. I was woken up.  I was sti l l  half asleep but I remember waking and 

hearing raised voices coming from the l iving room ." 

1 0  A. 

Q .  

Mhm.  

"Usual ly I mean I 'm able to sleep right through because you can't even 

hear the TV from my room. I was not able to hear anything being said . 

It was just raised voices, that was al l .  I n  relation to the car going out it 

was before hand, I can't say what time it was but it was before the car 

1 5  went out." Now the evidence, I th ink, from the bank machine is that the 

bank mach ine was util ised around 1 1 .30 in the evening so th is would be 

some time between when you went to bed and 1 1 .30 in the evening.  

Now these raised voices , you may not have heard what was said .  Did 

you recognise whose voices they were? 

20 A. It was on ly - I was awoken from sleep , I may have just turned over and 

got back to s leep but I have no specifics of who was argu ing or shouting 

or whatever. 

Q .  When you say that the TV would not ord inari ly be heard from your  

room? I take i t  you're suggesting that the raised voices were louder 

25 than one wou ld normally hear on a, l istening to a television programme? 

A. Yes .  

Q .  And . . .  

A. Wel l  that's why it stuck in  my mind at the time. 

Q .  But it's not something you mentioned the pol ice? 

30 A. I can only say that at the time this is because of the , you know, what I 

was experiencing,  the trauma I was undergoing. And there are th ings, 

there are incongru ities and what I ,  in  the in itial statements I made and, 

you know, al l  through,  right through to my tria l .  I accept al l  of that. 
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Q .  Are you suggesting that these raised voices might have something to do  

with a confrontation between Laniet and her father that has been 

referred to in various parts of the evidence? 

A. The inferences that can be made from this are up to any expla - I 'm no,  

5 not able to make any inferences whatsoever other than this is what I 

experienced . 

1 0  

1 5  

Q .  You're stating the fact you're not d rawing any inference from i t  one way 

A. 

Q .  

A. 

Q .  

A. 

Q.  

or another? 

That's correct. I 've got - sorry but I have no other information.  

No,  I ,  1 -

So l -

I 'm only asking what you know ­

No,  no, no, that's not -

I 'm not asking that, you know, d ivine inspiration strikes and th ings 

suddenly emerge that were not there but it ,  it may be a significant 

element of the situation . 

A. Oh ,  absolutely. 

Q .  You d id hear these raised voices. You see at page 2577, the evidence 

of Jan Clark. 

20 A. Um ,  sorry wou ld you -

Q. I 'm sorry, it's not in there. I can show you myself. I ' l l ,  I ' l l  just read it. 

Here's what she said at page 2577, "I real ise there had been d ifficulties 

between Margaret and Robin but I had thought th ings had , in fact, been 

improving so I asked h im if there was any - asked David if there was 

25 anything that had happened over the cou rse of the weekend that could 

have caused such a terrible tragedy. David said to me, 'No , '  nothing 

extraordinary had happened , that it was much the same as usua l ,  that it 

was always a l ittle tense at weekends when Dad was home." Did you 

not - d id you have that conversation with your  aunt, Janis Clark? 

30 A. I accept that that's - yeah .  But I, I can't remember that particular 

conversation,  no. 

Q. Al l  right. So whether or not you mentioned raised voices to her, you 

don't recal l? 
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A.  I have no recol lection of that. Sorry but at  the time I was in such a state 

I ,  I barely remember anything,  any conversations. 

Q .  S h e  goes o n  to say, I ' m  looking at the bottom of page 2577 , " I  was 

surprised that Lan iet was at home because I knew at the time she was 

5 l iving out at Robin's house in Taieri Beach and I said to David , 'Why was 

Lan iet home? I was surprised that Laniet was home,' and he said he 

had , in fact, gone to the museum cafe and talked her into coming 

home." Now I 'm interested in, "talked her into coming home," wh ich 

presents a d ifferent picture than simply the fami ly accord ing to a 

1 0  pre-arranged plan getting together and getting home. 

A. Mmm.  

Q . Have you any idea why she wou ld make that statement? 

A. No. 

Q .  How were you relations with Janis Clark prior to the 20th of June? 

1 5  A. Ah , fine. I d idn't know - I can't say any more than that. We weren't 

closely related to them because we've spent 1 6  years in 

Papua New Guinea so we didn't have close fami ly ties as you would 

with , you know, aunts and uncles that you spent a lot of, spend a lot of 

time with -

20 Q.  Mmm. 

A.  - as you're g rowing up.  I mean, to, to us kids, our nuclear fami ly, we 

didn't spend a lot of time with any, any of them even after we came back 

to Duned in .  

Q .  Even though the Clarks l ived in Dunedin? 

25 A. 

Q .  

A. 

30 Q. 

Even though they l ived there it would be months between, you know, 

brief vis its , um, so you know I ,  I cou ld only say it was, you know, they 

were relations but there was no close fami ly ties -

There's no intimacy between the fami l ies . 

There's no (inaud ible), no. 

All right, there's one other thing she mentions on page 2578 is 

something about a tattoo that I think perhaps -

A. I found,  I find - I 'm sorry but I find that particu lar part of it -

Q .  Mmm? 

A. - very strange. 
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A. If you read -

23 

Q.  That's why I 'm asking you about it. 

A. Yes, okay, if you read, p lease read it out? 

5 Q .  Wel l ,  she says that you ,  "Had a long d iscussion, talked about many 

th ings in terms of the fami ly about his dog , Sasha, about various things, 

that tattoo, a l l  sorts of th ings," I know somewhere else in  the transcripts 

there are more ample references to the tattoo and that it was a reaction 

to something or other but what was your recal l  of the tattoo incident? If 

1 0  you have any recal l? 

A. Oh yes,  I 've got plenty, you know, fine - my recal l  is absolutely fine 

about that but the - sorry, the reaction I have to her statements about i t  

in  - as in  how she found the tattoo and why it  came up, she said she 

was sitting there stroking my arm and you've gotta remember this is the 

1 5  middle of winter, we' re a l l  d ressed up in  warm clothes so I don't 

understand why I was sitting there in  a state of shock with just a t-sh i rt 

on or something that exposed my arm and she wou ld be s itting there 

stroking it to eventual ly expose the tattoo and see - it's up here. It's -

Q .  

20  A. 

Q. 

A. 

Q. 

So it would be higher, wou ld it be higher than the sleeve of the t-shirt? 

Yes.  

So the t-shirt wou ld cover it? 

T-shirt wou ld cover it. 

So the suggestion is that her fingers were creeping up under the t-shirt 

and raising it? 

25 A. Wel l ,  exposed it. She says she was stroking my arm and then exposed 

the, the tattoo . So I 'm sorry but that's,  you know, I don't know why she 

wou ld say anything of that nature but to me that's . . .  

Q .  What was the orig in and timing of the tattoo? 

A. It's okay - sorry, going back to that. Um,  after my German Shepherd 

30 dog was ki l led , taken away by the Counci l  and ki l led , I was qu ite, qu ite 

upset about the situation .  Ah , I - as I said before, I have an affin ity with 

animals, I l ike working with them. Um,  recently - oh,  since I 've been out 

of prison I 've been heavily involved with horses and train ing them and 

a l l  sorts of things so that's just a current indication of it but my - at the 
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time being as upset as I was , I 've just - was out walking in 

South Duned in after one of the rehearsals I bel ieve, and I went past a 

tattoo parlour, um,  and I just, that, I mean, " I ' l l  just go in  there and get, 

and have a look. "  While I was in the shop - it wasn't planned, it wasn't 

5 anything.  It was just a ,  an off the cuff inspiration , you know, oh ,  not 

inspiration , what's the word? 

Q. Spontaneous. 

A. Spontaneous thing and partly because I was thinking of, you know, my 

dog and just feel ing down about the whole s ituation because there had 

1 0  been noth ing that I could have done. 

Q. Now in the same part of her testimony, I 'm looking at page 2579, she 

says that you were sitting at breakfast and , "David , Heidi and myself, " is 

Heidi one of the Clark chi ldren? 

A. Yes she's Jan's chi ld , not Bob's. 

1 5  Q .  "David sort of rubbed h is eyes l ike that you know and I said, 'Oh ,  are 

you r  eyes troubl ing you dear?'" Question,  "When you say ' rubbing h is 

eyes , '  you were -" Answer, "Yes, it was sort of movement l ike that just 

as though h is eyes were troubl ing h im and he said , 'Yes they are a bit. I 

real ly need my glasses, '  and I went to get up to go and get them, 

20 saying, you know, 'Where are they?' He explained his own glasses had 

been broken the previous Thursday when he was leaving h is music 

lesson and I asked him how he had been managing in  the meantime 

and he said he had been wearing an old pair of Margaret's g lasses." 

Now we' l l  come to the glasses in due course but d id you have such a 

25 conversation with Janis Clark? 

A. I can't remember that actual conversation.  

Q.  Is i t  true that you said you had been wearing an o ld pair  of Margaret's 

glasses? 

A. 

30 Q.  

I don't think I would have said that to her. 

Had you been wearing an old pair of Margaret's g lasses at any point 

since the Thursday, I th ink it was , when you took your  glasses in to be 

fixed? 

A. No.  No I haven't thought of them, seen them, worn them , let alone wear 

those glasses at any time that ( inaudible) . 
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A. I had an idea of where they were, yes . But that's ,  again,  benefit of 

h indsight. 

Q. And I understand they were kept in  Margaret's room? 

5 A. They were, in one of her drawers. I cou ldn't be more specific than that. 

Q .  And was i t  understood that you were free to help yourself to  use them 

whenever a need arose? 

A. If I needed them, I would ask her. I would ask my mother for them but 

the - as I say, the ,  the last time - oh,  sorry, I hadn't even thought to use 

1 0  them that particular weekend . Um,  the last time I ever thought of using 

them was months before .  I can't be any more specific. 

Q. Now I understand that accord ing to Dr Sanderson's evidence,  the one 

lens would g ive you 90% of normal vision but the other level was 

adjusted for a cond ition that your  mother had -

1 5  A. Astigmatism .  

Q .  - which you d id not share and therefore i t  was somewhat d ifficult for you 

to wear them -

A. Exactly. 

Q. - for any length of t ime. Can you just explain what you meant by that 

20 d iscussion in  the evidence? 

A. Ah , wel l ,  the 90% improvement was real ly just for one eye. Um,  the 

other eye, because she suffered astigmatism, and I can't be certain now 

which particular eye it was, meant that I couldn't see anything.  I n  fact, i t  

gave me a headache to see out of that particular eye through that lens 

25 and so I would general ly s it with my fingers over my, over that particular 

eye so that - to stop that from happening so I could only, as I say there 

was a partial improvement and only enough to see a black board at the 

lecture or if I wanted to watch , you know, TV from you know - at the 

back of the lounge. But in  general ,  I d idn't really need them . 

30 Q. The lounge or the l iving room? 

A. Ah , okay sorry - the l ivi - we refer to the l iving room as the,  the TV room 

at the far end of the house just near where my mother was.  

Q. Mmm.  

A. Our lounge was the front room -
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Q. Mmm.  I think you testified that on the Sunday evening,  the fami ly was 

watching a video? 

5 A. Yes .  

Q .  And were you watch ing the video with the fami ly? 

A. 

Q .  

1 0  A. 

I watched part of, parts of it, yes .  Oh , the first part of it . 

And did you think it wou ld improve your  view of the video if you wore 

you r  mother's old g lasses? 

Wel l  it may have but at the time I didn't even think to use them because 

I bel ieve I sat in a big, you know, if I wanted a chair, just by the table 

which is closer to the TV. I can see wel l  enough to do a lot of th ings 

without, without these glasses and I often go horse rid ing even now 

without them. I - then I was orienteering and qu ite successfu lly. Um,  I 

1 5  went running al l  the time. I mean middle of winter it's hai l ing and snow 

- and rain ing,  it's pointless wearing glasses and I was qu ite capable of 

d riving without the glasses even though it was a legal requirement. 

Q. What sight is involved in orienteering? 

A. Sight? Oh, it's - wel l ,  it's a big part of it. For a start you've got to 

20 identify -

Q.  Could you just describe it? 

A. Okay. You are g iven a topograph ical map you're g iven a chart with 

co-ordinates on it and the co-ordinate given to you is the first point so 

you have to use the map, get your  bearings from the surrounding 

25 landscape and maybe h i l ls ,  val leys, streams ,  road markings, fence 

markings et cetera , plot your  path to the first point which is g iven to you 

and then at the next point you were g iven - you gain the second 

co-ordinate . Again ,  plot yourse - your  path , use the compass to set 

yourself up and off you go. 

30 Q. Now are you saying that it requires close vision to read this map or the 

instructions? 

A. No .  Wel l ,  I mean I can read this book without my glasses. 

Q .  Yes.  

A. So yes,  you've got to have it  obviously with in arm's reach . 
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1 0  

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q .  

A. 

Q. 

A. 

Q .  

Right. 

So . . .  

But orienteering a lso involves -

Far -

- identifying d istant markers? 

Yes,  yes. 

27 

And you say that you were able to do that without g lasses? 

I was. 

I n  your  testimony you,  at one point, said that beyond 30 centimetres or a 

foot, things began to get b lurry? 

They do, that's correct. 

I suppose "blurry" covers qu ite a spectrum .  What d id you - what do you 

mean by "blurry" beyond a foot? 

A. Ah b lurry as in I can't d istinguish letters beyond , you know, this 

1 5  d istance. 

Q .  You cou ldn't read a road sign? 

A. No .  I - wel l ,  the road as in ,  l ike ,  the name of the street, I cou ldn't read 

the name of a street unti l you know, it was close enough .  I mean the 

lettering on those things is qu ite large but I could see a stop sign and a 

20 give way sign qu ite easily. 

Q. In the typical orienteering problem , what is the d istance from marker to 

marker to marker? Or is there any norm? 

A. There's no normal . It could be, could be 500 metres, it cou ld be, um,  

you know, three ki lometres, just depends on the terrain ,  where the 

25 course is set up on that particular day. 

Q .  Wel l  let me come to June 20th and perhaps you could just outl ine your  

recol lection of the events without my interrupting you and then I ' l l  come 

back with more specific questions. 

A. Um ,  so just starting from when I woke up, is that what you -

30 Q.  Yes .  I gather the alarm goes off at  5 .30? 

A. Um ,  okay then.  After the alarm would go off, I wou ld wake up,  obviously 

turn it off. Ah , it was one of those clock radio style alarms. Ah then I 'd 

l ie there for a moment or two gathering my wits and gather my courage 

to get out of, out of bed on a cold morning and my, as per my habit I 
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wou ld set my clothes for the run on the chair beside beside my bed so in 

the dark I would get up,  put on my clothes, my running clothes and so 

on and then,  um,  I ga, grabbed my walkman , put on my shoes, grabbed 

my bag and then as quietly as I could ,  left the house. 

5 Q. Right. There's just three points of clarification .  You talk about the 

coldness of the winter morning.  Was the house heated? 

A. Yes .  

Q .  How was i t  heated? 

A. Ah , we had a coal range on the - the old style cast i ron coal ranges 

1 0  downstairs in the kitchen .  Ah , we had a stove in - old style stove in the 

living room at the top end of the house where the TV was and we had a 

pot belly stove, a l l  wood burners in  the hal lway just outside of my 

mother's room . 

Q .  

1 5  A. 

Q .  

A. 

Q .  

So was the heating on? 

It wou ldn't have been on, no. The fi res wou ld have d ied by then. 

So the wood fires from the n ight before? 

Yes? 

Would have heated the house Sunday evening but had extinguished 

themselves by 5 .30? 

20 A. Yes . 

25 

30 

Q.  Had you been up out of bed between the time you went to  bed around 

1 0  o'clock or whatever it was Sunday night and 5 .30 when the alarm 

went off? 

A. 

Q .  

A. 

Q . 

A. 

Q. 

A. 

No.  

D id you turn the l ight on in  your bedroom? 

No l -

When you were getting dressed? 

No.  

How do you see wel l  enough to get dressed without the benefit of a 

l ight? 

I have very good spatial recognition .  I don't know what the term is but 

after I 've spent a certain amount of time in a,  in a room , I mean the 

current house I l ive in, I 've got, as per habit, I regu larly walk  around in 

the dark. Because - and I can only say this after, with bad eyesight, 
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having a very good spatial recognition . It was just a habit. I d idn 't -

there was enough ,  also there was enough ambient l ight outside the 

house showing in  that you could , you know, see enough features to, you 

know . . .  

5 Q. Ambient l ight from the street l ighting or what? 

A. Street l ights, street l ights. 

Q .  Street l ight, there was a street l ight outside the house? 

A. I bel ieve so yes. Across, it was across the street. I mean it's fai rly, it's a 

wee distance but it's sti l l  sh in ing through the curtains and , and it may 

1 0  only be that the curtain was h ighl ighted enough that you could see, you 

know, that - there is it on my right, okay so the door is just there .  

Q. All right, so we have you setting off out the door as quietly as possible? 

A. Yes.  

Q .  And then just carry forward the narrative? 

1 5  A. Um,  okay, just out - out the door, shut it and , out the door, go on up the, 

um,  turn left at, out the gate and up the street, up Every Street, go past 

the, the rest home and turn ing left again and then I pick up my first 

bundle of papers from, um,  ah, sorry I don't have the exact number but it 

was just around the corner in  Aytoun Street I think. Um,  loaded that up 

20 and check the, check inside the parcel of papers because the , any 

changes to the run the manager would note on a piece of paper so I 'd 

make those changes, I don't remember if there were any that day, make 

those changes and then start del ivering papers .  

25 

Q.  So was there anything unusual that occurred during the paper run that 

A. 

Q .  

A. 

morning? 

No.  

N ow the - there's some evidence that you did the paper route earl ier 

than usual, is that correct? 

It's incorrect. I d id it at exactly the same time I a lways d id it. 

30 Q. And then you gave evidence that you've got to the corner of Every 

Street and Heath Street about 6 .40 . Wel l  I th ink earlier than that you ,  

you made a marker at 6.22, you were somewhere on  your  route? 

A. Okay. Sorry you' l l  have to remind me. 
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Q. Well I ' l l ,  I ' l l  turn it up here but I 'm more interested in the 6 .40. You were 

wearing a watch? 

A. 

Q .  

Yes, I was .  

5 A. 

And had you checked the watch for accuracy? 

No.  

Q .  And do you know whether the watch was ever taken by the pol ice to 

check it for accuracy? 

A. Ah , no. I - 'cos I believe I was in prison with - I had it in prison . I had it 

with me. 

1 0  Q .  So when you went off on the Friday to  the prison and they took some 

clothes and so on, you kept the watch? 

A. Well no, they took everything off me. I mean I had ,  excuse me, sorry I 

just might be wearing this but. . .  

Q .  Good. 

1 5  A. I had this necklace -

Q.  Yes? 

20 

25 

30 

A. - which is a g ift that my mother had g iven me. Ah , my g lasses, shoes, 

my belt and my watch were taken when I was taken into custody by the 

prison officers. 

Q .  

A .  

Q .  

A .  

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q .  

And when d id  you get your watch back? 

I have no instant recal l  of it. 

Was it with in hours ,  days? 

No ,  would have been a few weeks after. 

A few weeks, right. 

Yes. There was a cert - because I was considered a risk to myself, 

the prison guards and system only al lowed me to have a, a mattress 

and a blanket and a piss pot, a bucket sorry. Um,  and it was how I l ived 

for the first, at least, two weeks unti l  I was deemed - and I don't know 

what changed or how it was, how the system worked but -

Mmm.  

- a few weeks afterwards I started getting other terrible hassles . 

So you head up the Every Street hi l l? 

Yes .  

From Heath Street. 
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A. Oh sorry, from the bottom ,  yes,  yeah.  

Q. From the bottom? And I have to say I visited it  on my trip to Dunedin .  

A.  Steep isn't it? 

Q. I t  is a steep h i l l  and you estimated that i t  would take you two to 

5 three minutes in your  statement to the pol ice. How accurate, in you r  

view, was that estimate and what was it based on? 

A. At the time I ,  it's not accurate because I 've since walked it myself and it 

took quite a bit longer. And considering you know I was having to wait 

for Casey, my dog , um, you know, she's not as fit as our 

1 0  German Shepherd ,  not as athletic. You know, she's a ,  more of a barrel 

on legs than -

Q.  Mhm. 

A. - a sleek running mach ine. Um,  and I had to wait for her so I was walk, 

defin itely walking,  having to encourage her to keep going 'cos she 

1 5  wanted to stop and rest. So it wasn't accurate. 

Q. I n  any event you walk up the h i l l  and you -

A. Mhm. 

Q .  - arrive at  number 65 and you go in the garden gate. Now one of the 

witnesses, Mrs Laney, said she saw you squeezing in  the garden gate 

20 at about 6 .45 as it turns out .  Did you notice her? 

A. No.  

Q. Do you know her? 

A. No. No, I 've got - there,  there were - I 've never actual ly, aside from the 

one or two people that I would meet on the paper run there's only one 

25 constant lady and that was - she l ived at the, um, about half - about 

halfway around the paper run and which she -

Q.  She's the one you give the paper to? 

A. Yes.  She would al  - she would g ive me bags of fruit at Christmas time. 

Q. Special service? 

30 A. Wel l  it was just because I delivered the paper to her front door so she, 

she started giving me chocolate and I said , "Look, I don't actual ly eat 

chocolate. I 'm very lactose intolerant, "  and so she, "Oh ,  what can I g ive 

you then?" And she said , "Oh," and we organised between us that she 

would g ive me bags of fruit. 
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Q.  On your route and in connection with your eyesight, were you wearing 

g lasses on you r  paper, on the paper route? 

5 A. No.  

1 0  

1 5  

Q .  

A. 

Q .  

A .  

Q. 

A. 

Q. 

A. 

Q .  

You say you identify, you were able to  identify, I think i t  was a 

M r  Robinson or someth ing who gave evidence? 

I th ink he was -

He was in a red car? 

Yep ,  which is a, just around the corner from that lady. 

The -

Or just up the street from that lady I th ink. 

And d id you recogn ise h im at the time on the 20th of June? 

I cou ldn't recognise him apart from the car but I got - I 've never actual ly 

met h im face-to-face. 

But I think you indicated that when you saw him testify that you were 

able to recognise him or am I m ixing that up? 

A. I don't bel ieve so. As in I don't bel ieve I ever recognised -

Q.  Wel l ,  it's suggested by the Crown Law office that perhaps you were 

20 popping in  and out of 65 Every Street so that if you were seen by 

M rs Laney at 6 .45 perhaps you'd gone in and then come back out for 

some reason? 

A. Mmm.  

Q .  Did that happen? 

25 A. No. 

Q. There's also some d ispute or confl ict as to whether you collected the 

paper or your  father, Robin ,  collected the paper on the morn ing of 

June 20th? 

A. Yes .  

3 0  Q.  What's your  recol lection? 

A. I don't recal l  col lecting the paper but in  h indsight and evidence and so 

on ,  and I have no actual memories to support this but, paper was where 

I wou ld normal ly put it if I had brought it in so (inaudible) . 

Q.  Where was that? 
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A. Um,  on the, just beside my door, on the right-hand side of my door, 

there was a, a pottery head of a,  an island dragon and it was,  I th ink it 

was right beside that somewhere and I would normally put it there and 

then Dad was normally the person who would read it fi rst and he wou ld 

5 g rab it from there and take it downstairs if it wasn't in  the letterbox. 

Q .  Do you have a recol lection of seeing the paper inside the house when 

you entered it on the morn ing of 20th of June? 

A. No I don't. 

Q. Can you then carry forward and explain what you did from the point you 

1 0  entered the house? 

A.  Ah , from the point I entered in  the house, came in the front door, closed 

it. Noticed that my mother's bedroom light was on , real ly obvious to see 

since the, the curtain to her room sits about this far off the floor so any 

l ight coming through is obvious. I saw that her l ight was on so, you 

1 5  know, went into my room. Ah , kicked off my shoes, put the - oh,  put the 

paper bag on the back of the door. 

Q .  So you're turning left? 

A. Yes.  

Q .  I nto your bedroom? 

20 A. 

Q .  

A .  

Q .  

Yes . 

And d id you turn the l ight on? 

No .  

Why not? 

A. Ah , again ,  out of habit, I just - I ,  when I - I wasn't going to be in there 

25 very long so I just - because my first thing is to get r id of the printer's 

ink.  If  you've ever hand led a newspaper, it leaves - even one leaves 

the residue on you r  hands and it just goes everywhere. Anything you 

touch it just leaves smudges so as per habit, it's just dump that, get rid 

of the headphones, dump the bag and then get downstairs ,  wash .  

30 Q.  Right. The - so you're taking off your shoes and the evidence that you 

gave was that you were wearing these laser runn ing shoes I believe? 

A. Okay. I - yes, I accept that. 1 -

Q .  I mean did you have - what, wel l  I should just ask you - what running 

shoes were you wearing? 

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



34 

A. A pair of running shoes. That's as specific as I can get. I don't really 

recal l  what colour they were, um, I know I had , a new, a newer pair. 

Q .  Yes? 

A. And I had an older pair that I used to wear in the garden but I think they 

5 may even be, l ike ,  odd pairs from two previous running sets of shoes 

that I had . Ah, the only ones that survived and they were fu l l  of holes 

and a l l  sorts . 

Q .  So -

A. But -

1 0  Q.  Which pair d id you use? 

A. Paper run? 

Q .  O n  the paper run? 

Ah , it wou ld have been the newer pair. A. 

Q. 

1 5  A. 

Right. And were there more than those two pair of shoes or -

Oh yes.  

Q .  - one pair and one odd set in your  bedroom? 

A. Ah , as in sports shoes and so on? 

Q .  Any kind of shoes. 

A. Oh ,  okay, a l l  sorts of shoes. I had boots , um, the horrible boat shoes, 

20 um . . .  

Q .  Right. I n  any event, are you clear that it was the newer pair of runn ing 

shoes that you wore -

A. 

Q. 

25 A. 

Q .  

Yes. 

- on the paper route that morning? 

Yes .  

F ine.  So  you now emerge from your  bedroom unburdened of the paper 

bag and shoe, walkman and shoes and then what do you do? 

A. Ah , went, I went, turned left out of my room and then directly downstairs .  

Ah , and . . .  

30 Q .  Why wouldn't you go over to your  mother's room? I gather there was a 

curtain across her door? 

A. Yes .  

Q .  To see if she was up and whether she wanted a cup of tea or 

someth ing? 
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A. Well I had the thought, I bel ieve, of making her a cup of tea and 

because I saw her l ight on,  assuming she would say as soon as she 

was awake and she normally d id wake before I left to go to the 

u niversity anyway so I mean it was just one of those things that I wou ld 

5 have done. I mean,  sorry, not a cup of tea, a cup of coffee. She'd 

preferred coffee in the morning.  Um, so why wouldn't I have gone 

straight to her room? It's because I was sweaty and d i rty and , and I 

wanted to clean myself up.  I mean after doing that, you know, I 'm sti l l  -

yes,  I 'm hot and sweaty from doing a paper run but you ,  as soon as you 

1 0  stop any exercise in  cold weather, you get chi l led so the first thing that I 

have to do is clean myself up and get myself dressed for, you know, 

warmer clothes that I can then go to university. You've gotta remember 

it's a cold , cold house. 

Q .  Mmm. Two things on that. The al legation is  that at  some point during 

1 5  the morning of June 20th you were wearing this green ,  loose-weave 

jersey with a v-neck. Were you aware of that? 

A. 

Q. 

A. 

20 Q. 

I 'm aware of the jersey, yes.  

Yes.  And d id you wear such a jersey at any time on the 20th of June? 

N o  I d idn't. 

The police found track pants which they bel ieve were yours ,  and a pair 

of corduroy trousers in the wash .  At any t ime on the morning of the 

20th of June, were you wearing long pants? 

A. No .  

Q.  Over the black shorts? 

25 A. 

Q .  

A. 

Q .  

30 A. 

No.  

So you descend the stai rs .  You say you were sweaty and getting 

chi l led . Did you take a shower? 

No I d idn't. 

Where is the shower located in  the house? 

Ah , right at the bottom of the house if you go down the stai rs through the 

kitchen and into essentially the bathroom laundry, so it's the very bottom 

of the house, essential ly as far as you can get in the house. 

Q. Where, where is the washing machine? Where was the washing 

mach ine located in relation to the bathroom? 
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A. It's in the same room. The washing machine is - if you go in  the, 

through the kitchen and through the bathroom door, turn immediately 

left and there was a s ink and there was a shower/bath combination with 

a curtain around it and then straight through in the right, far right corner 

5 of the room there's a wash tub with the washing mach ine inside that. 

Q .  There's a bit of a confl ict in  the evidence as to whether you washed your  

hands before doing the laundry or after. Do you have a clear 

recollection of when -

A. 

1 0  Q .  

Yes .  

- you washed your hands? 

A. 

Q. 

My memory up unti l  a specific point is absolutely clear and -

And now just that, that point is when you saw you saw your mother's -

A. Yes .  

Q .  - dead body? 

1 5  A. Yes .  And so I washed my hands before I d id the laundry. 

Q. Okay. 

A. As I said , printer's ink is very, you know, i t  comes off and it ,  i t  smudges 

and it's d ifficult to get, l ike ,  it just d irties everyth ing . It's horrible stuff. 

So, you touch clothing,  it goes straight onto the cloth ing. It' l l  actual ly 

20 stain white for instance. 

Q .  D id  you wash your se - your  hands a second time after putting on the 

laundry? 

A. No, there was no need . 

Q .  Rig ht, so  you're downstairs ,  you wash your hands and - did you wash 

25 your  hands in the porcelain basin? 

30 

A. Yes .  

Q .  And the pol ice say that there were some drops of blood in ,  in the 

A. 

Q. 

A. 

Q .  

A. 

Q. 

porcelain basin identified as part of the examination of the crime scene. 

Mhm.  

Do you have any explanation of how that blood got there? 

No .  

D id  you see blood in the basin when you washed your  hands? 

No .  

Can you describe the l ighting in the, this -
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Q.  

A .  

Q .  

5 A. 

Q. 

A. 
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Very d im .  Far d immer than it is in here .  

Well is there a l ight bulb in  the cei l ing? 

Yes, in  the centre of the room I think. 

And any idea what wattage l ight bulb was in there? 

Oh,  I cou ld guess but - 40? 60? 

But - it's a, so, you then did what after washing your  hands? 

Um,  then put - went over to the washing mach ine and sorted the darks 

in to go into the wash because I wanted to squash my sweaty, the 

sweatsh irt, the red sweatshirt that I had been wearing on the paper run .  

1 0  Q. Mhm.  

A. And I wanted to put - so and there's enough colours and so on there so 

I decided to put them through,  um . . .  

Q. This was a normal routine I gather? 

A. Yes be, because I was first up generally, I did things l ike the wash and 

1 5  put the kettle on,  you know, start the coal range fire and you know d id 

those, the l ittle chores that wou ld actually help the household before I 

then got myself ready and off I went to un iversity. 

Q .  And did you throw the red sweatshirt d irectly into the machine or into the 

laundry hamper? 

20 A. No, into the mach ine. 

Q. And did it go into the mach ine before or after you loaded the hamper? 

A. Before. 

Q. So you threw the red sweatsh irt in? 

A. Yes. 

25 Q.  You then d id  the sort? 

A. Yes. 

Q. Of the whites from the darks? 

A. Yes.  

Q .  You then put the darks in the washing machine? 

30 A. Yes. 

Q. And do you recal l  that the, this green sweater was in the wash,  sorry in  

the hamper of dark clothing? 

A. I ,  I 'm sorry I don't recal l  now the specifics of the clothes that I pul led out. 

I can only rely on the statements that I made at the time. 
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Q. So those - that bundle of cloth ing was then thrown into the mach ine? 

A. 

Q .  

A. 

5 Q .  

Yes .  

And do you recal l  how ful l  the machine was, that load? 

It was a ful l  load I think. 

Fai rly fu l l  load? 

A. I think. I 'm sorry, I can 't even picture , um,  how, you know where the 

clothing wou ld have been in relation to the top of the machine but I think 

it was a fu l l  load . 

Q .  Does a,  does a fu l l  load fi l l  faster than a partial load or do you know? 

1 0  A. I don't know. I guess it wou ld fi l l? I mean I, educated guess, it would fi l l  

faster because more clothes means less water going in .  

Q .  The statement that you gave to the pol ice was that the washing machine 

cycle was between 45 minutes and an hour? 

A. 

1 5  Q .  

Yes .  

What was the - what caused the variation if, are you saying that at 

times it took 45 minutes ,  at other times it takes an hour? Or are you 

saying that -

A. I don't - yes, it does , yeah ,  it d id ,  it d id vary and based on the 

experience of doing various - you know, the cycles of d ifferent - oh,  

20 sorry, putting a wash through at d ifferent times of day it d id change or it 

seemed to be a bit longer later in the day and that's - I can only assume 

that it had related to the water supply into the property, I mean the pipe 

work had never been dug up and replaced by us, so - and I understand 

that a lot of rusty pipes are in the area, um . . .  

25 Q .  But I ' m  interested i n  the variation . 

A. The variation of it? 

Q .  You have sometimes - i f  you say sometimes i t  seemed to go faster and 

other times slower, I th ink one of the variations you're referring -

A. 

30 Q. 

A. 

Like (inaudible). 

- to is water pressure .  

I t ,  look - that's only based on you know, what I 've heard in  testimony 

and , and all the various experts that have, you know, given evidence at 

various points in time, the, you know, theories that we have band ied 

around together to, you know, to explain the situation, I -
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Q. But I 'm interested in  the figu re you gave the police wh ich is 45 to -

A. Wel l  that's just based on experience. What I had experienced . 

Q .  Right. The detergent, I think, was kept in  a container? 

Yes.  Blue tub with a wh ite top I think. A. 

5 Q .  And the - presumably you would have reached for the container after 

the load was -

A. Yes.  Sprinkled it -

Q.  - in the mach ine? 

A. Sprinkled it al l on top , yeah .  

1 0  Q .  Right. And wou ld there have been any reason why you would have had 

any blood on your  hands at that time? 

A. Not knowingly, no. I - sorry I don't know how to answer that question 

other than -

Q.  Wel l  the - I ' l l  come at i t  in  a d ifferent d i rection . The evidence is  that 

1 5  there were clothes wh ich the pol ice bel ieve to have been blood stained 

in the wash that you loaded . 

A. Mmm. 

Q .  And d id you notice any b lood stain or b lood in  the load when you put it 

on? 

20 A. No I d idn't .  And you know, if that - you'd - taking into consid , 

consideration the d imness of the l ight in the room , the fact that there 

had been, you know, a wash done the previous day and somebody 

forgot to take the towels out of the tub which caused a flood - and it 

happened regularly, just a common mistake that it d id seem to happen. 

25 Um,  you know if I had touched clothing that had any wetness to it, and I 

can 't remember, this is on ly postulation, is that you know, my 

assumption wou ld have been that it was just from the, you know, wet 

from the flood the previous day. 

Q .  M m m .  I want to ask you about that assumption because what you 

30 observed in the morn ing of June 20th was that the floor was wet? 

A. Mmm. 

Q .  And d id you observe on the Sunday evening that the floor was wet? 

A. No.  
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Q.  So based on your observation ,  cou ld i t  have become wet at  some point 

between the time you went to bed and the time you went down to the 

laundry after returning home? 

A. Possib ly, yeah,  possibly. Um,  I can only say that the - my memories of 

5 the n ight before, when I went down to clean up and you know, have a 

shower, go to bed et cetera, no, sorry I d idn't, I d idn 't have a shower. I 

th ink, I think I may have just brushed my teeth and then gone to bed . 

Um ,  I wouldn't have gone over to where the machine was so if it had 

flooded during the Sunday, ah,  yes,  Sunday, the patch of wetness 

1 0  wou ldn't have gone right across the floor to where that sink was.  

Q. So you wouldn't have noticed one way or another? 

A. I wouldn't have notice one way or the other, no. 

Q. But just in  attempting to reconstruct th is ,  if  these murders were 

committed at some time when you were out on your  paper route -

1 5  A. Mmm. 

20 

Q. - and there had been a attempted clean up whether the floor might have 

become wet at that time, wou ld that be compatible with your  

observation? 

A. 

Q. 

A. 

Q .  

A. 

It may have . It may have . 

You have no knowledge one way or another? 

No.  

No.  

The only thing I can say is there were no towels in  the tub .  There was 

nothing in the tub from my recol lection when I came home and did the 

25 laundry so there was noth ing there to, that wou ld have caused the flood 

if you know what I mean. 

Q. Yes .  So the, the supposition that the flooding was caused by the drain 

being blocked by towels wou ld not operate based on your  observation,  

because there were no towels that you saw in the tub -

30 A. Yes .  

Q .  - to have created such a blockage? 

A. Exactly. 

Q .  So there could have been such a blockage, the towels removed before 

the morning of June 20th? 
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Q .  Now the, there is  evidence that there was a towel with some blood 

stains on it in  the laundry area. 

A. 

5 Q .  

Mmm.  

Do you know anything about that? 

1 0  

1 5  

A.  No,  no. I mean if  you showed me a photo where i t  was and what colour 

the towel was , I m ight be able to say that it was a particu lar person's but 

other than that, I have no comment. 

Q .  

A. 

Q .  

A. 

Q .  

A .  

Q .  

A. 

I suppose that the point is whether you recal l  using a towel after putting 

the laundry on. 

No I d idn't. 

The - this -

Sorry, I ,  okay let me clarify. I don't recal l  using a towel -

Yes,  welL . .  

- other than the one i n  the laundry. 

Would there have been any reason for you to use the towel? 

Possibly, my hands were a bit you know wet, or - but they weren't wet 

because it was dry laundry. I don 't know. 

Q .  D id  you see any blood on your  hands at  any point after putting the 

20 laundry on? 

A. No. 

Q. Did you notice any blood on you r  hands at any t ime during the morning 

of June 20th? 

A. No.  

25 Q. The machine, I gather, is in itiated by a d ia l  that you turn and then push 

in to in itiate the cycle? 

A. Mhm.  

Q .  Can the cycle be in itiated at  d ifferent points depend ing on when you ,  

where you push it in? I n  other words, i s  it possible to do a partial cycle? 

30 A. Yes . Ah , from memory I think it d idn't matter where you turned the d ia l  

to, you just turned i t  anywhere obviously i f  you wanted i t  longer you kept 

it right at 1 2  o'clock, if you want it shorter, just turned it even, you know, 

further around . 
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Q.  So the, for example i f  you were in  a hurry and wanted a very short 

rinse? 

A. Short wash and then just a rinse cycle with it, yeah .  

Q .  Then ,  then you could adjust it s o  that you would get a short programme, 

5 as it were? 

A. Yes.  

Q .  Now the statement to  the police was that, to  the best of your  

recol lection,  you set i t  for a fu l l  cycle? 

A. That's correct. 

1 0  Q .  And I take i t  that wou ld have been the normal course? 

A. Yes . 

Q .  You didn't have a specific recollection of the morning of the 20th of June, 

setting i t  for a fu l l  cycle? 

A. As in th is ,  where I ,  where 1 -

1 5  Q .  As opposed to you r  general practice? 

A. As in where . . .  

Q .  Where was the cycle in itiated? 

A. I don't know exact, specifically. All I know is that I ,  I turned the d ial and 

pushed it. I know it was after - there was,  there was a small section , it 

20 was the start of the - looking at the d ia l  from 1 2  o'clock between 12 and 

one or two there's a super wash which extends, makes it an even longer 

cycle and general ly we put it after the super wash so wherever -

Q.  

A. 

25 Q. 

A. 

Q. 

So you exclude the super wash? 

Yes. 

And you started on what you've described as a fu l l  wash? 

It wou ld just be a normal wash .  

And so  my question was when you say you put i t  on  fu l l  wash ,  are you 

saying your normal practice was to put it onto fu l l  wash or are you 

saying you recalled at the time you were speaking to the pol ice officer 

30 that you had, in fact, pushed in the ful l  watch, wash,  on the morning of 

June 20th? 

A. It's that yeah,  that I , I turned the dial, pushed it in at the fu l l  wash 

somewhere.  Be more specific, saying two degrees past that mark, 

can 't do anymore.  
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So you ' re saying there's some flexibi lity -

Oh yeah that was (inaud ible) -

- within  the fu l l  wash? 

- because we just, we just spin the dial and then push it. There's no - I 

mean . . .  

But there's no reasons why you would not have wanted a ful l  wash? 

No .  I a lways put it on a ful l  wash .  

Then what d i d  you do? 

10 UNKNOWN MALE SPEAKER: 

Excuse me, S ir, wouldn't it - talking , perhaps the time to stop now and the -

or whenever it suits you? 

BINNIE J :  

1 5  Yes,  I 'd just l ike to finish this bit and then we' l l  stop. I have my watch here ,  I 

can assure you .  

EXAMINATION CONTINUES: BINNIE J 

A. After doing the wash? 

Q.  Yes .  

20 A. Um,  after that I ,  I went back up towards my room, back up through the 

kitchen towards my room. 

Q .  Can you estimate how long i t  took you to  deal with the washing? 

A. Not now. I don't - I would only be guessing .  

Q .  No? 

25 A. I wou ld have to rely on , if there was any, anyth ing that I 've made in the 

statements then I'd have to rely on that. 

Q .  So you went back up the stai rs? 

A. Yep, back up stai rs ,  turned right at the top, towards my room,  and with 

the intention of getting dressed for university, changing my clothes from 

30 my running gear into clothes for un iversity. Walked in the door and 

turned on the l ight and from memory the l ight switch is just on the right 

as you go in the door and that was one of those - the bul let case and a,  

a trigger lock on the floor in my room because that was . . .  

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



44 

Q .  Did - what went through your  mind when you first saw that? 

A. Oh ,  confusion. Um,  confusion,  concern, um,  I d idn't know why it was 

out and I - so at that point I thought, "What's going on?" I had to find 

out what's going on and -

5 Q.  Can I just stop you there? Did the - you say that when you got up at 

5 .30 you d id not turn the l ight on? 

A. That's correct. 

Q .  So is  i t  possible that this state of affairs with the cartridges and the 

ammunition and so on, that these items were already there when you 

1 0  left at 5.30? 

A. I don't th ink so. 'Cos I, um . . .  

Q .  Cou ld you have seen wel l  enough to? 

A. No,  I wou ldn't have been able to see wel l  enough to discover it but I 

generally kept my door closed with a cushion just beh ind the door, it 

1 5  tended to swing open and so if the dog pushed the door open, or 

anything I would hear the cushion being pushed back and I d idn 't wake 

at any point in the n ight. 

Q. Right. 

A. So -

20 Q. So there you are, the l ight is on, you see what you see? 

A. And so the - yeah ,  it was just the question in my mind.  I was confused , 

an element of panic not sure what was going on and need ing to find out 

because obvious a rifle walking around the house is not a, you know, 

without, with only one l ight on there was - concerned . Um,  I went down 

25 towards my mother's room because wel l ,  she was awake and I thought, 

oh , she, she' l l  know what's going on or if it 's al l  okay, I carry on , if not, 

you know, get it locked up again and went to my mother's, ah ,  to the 

curtains in my mother's room pushed it to the side and saw her at that 

point. 

30 Q.  And was her  body qu ite wel l  l it by the l ight that was on in  the room? 

A. It was l it , certain ly l it wel l  enough for me to see the image that I sti l l  

have. I don't know if  that image is correct but i t  certain ly stays with me.  

Q .  Was i t  her read ing l ight that was on? 

A. Yes . 
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Q. And can you just briefly describe what you saw? 

A. I saw her, um, propped up (inaudible) several pi l lows, I wou ldn't say it 

was a sleeping position , it was just - she was sl ightly elevated and , um,  

ah,  I just remember the, you know, there was blood on her  face, um,  just 

5 purple in this, in  the eye, wel l ,  of the eyelid . 

Q .  Her  eyes were open I take it? 

A. 

Q.  

A. 

I ,  I - in my recal l of this, of th is, seeing her eyes were open.  

How sure are you of that? That, the -

I 'm not at a l l .  

1 0  Q .  - the pathologists say i t  is  more l ikely they were closed? 

A. It, it, it's that image I have is only through trauma and I bel ieve because 

now I 'm sorry the images that I have of my fami ly are so d istorted that, 

as in ,  you know, I sometimes if I'm recal l ing a scene, I see a photo from 

the evidence, other times if I 'm recal l ing a scene, it's something that has 

1 5  come from a dream that I 've had . You know, I m ight. . .  

Q .  You were qu ite specific with the police -

I was. A. 

Q .  

A. 

- on the morning of June 20th , that her eyes were open .  

20 Q.  

Yes. And I can only say that that was not ( inaudible) , a false reflection .  

When you d iscovered your  mother in the position she was, d id  you 

touch her? 

A. No, not to my knowledge. 

Q .  D id  you - why didn't you ,  at  that point, call emergency? 

A. 

25 Q.  

I 'm sorry I can't g ive you any rational answers from this point on .  

Th is is  the break point in the memory. 

A. Yes Sir. 

Q .  All right. Now on June 20th , your  recol lection was that you went from 

your  mother's room to the lounge and d id not go to see the other rooms 

where your  brother and sisters were? I bel ieve Stephen's room led off 

30 you r  mother's room? 

A. Yes it d id .  

Q .  Could you see into Stephen's room from your  mother's room? 

A. You can do. 
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Q.  D id  you see anything in  Stephen's room on this first sighting of your  

mother? 

A. I have no recal l  of it. 

Q .  Now when you spoke to the police, you said you went in search of your  

5 father and the question is why would you look for your father in  the 

lounge? 

A. Ah , again I can only g ive you what I made in my, in the statements and, 

and in  evidence and so on and that was really his influence, he was 

most concentrated , he spent a lot of time in that room either working on 

1 0  the computer or praying or, you know, d iscussing things with visitors 

that he might have had .  

Q .  Wel l ,  I think it's this idea that, that it's the room where he had exerted 

the most influence? 

Yes .  A .  

1 5  Q .  I understand from that but because he was l iving in this van ,  that that 

was the room with in the house that he d id whatever he had to do.  

A. Mmm.  

Q .  Is that what -

A. Yes that's correct. 

20 Q.  It's an odd way of putting it, this is  a room where h is influence was 

focused -

A. Oh he was just -

Q. Can we kind of get at what you mean by that? 

A. Wel l ,  it was the room where he could be away from Mum and sti l l ,  

25 guess go about h is business that he wou ld do and in  the household 

without her being overbearing or beating him down and tel l ing him off or, 

you know, the various things that she -

Q. It's a bit of a sanctuary? 

A. Wel l ,  for him it was. And it was, it was deemed that for, for all of us as 

30 wel l  that if we were to have, um - 'cos we, we kept that room cleaner 

and tidier and - al l the rest, than the rest of the house in order that if we 

d id have, you know, visitors that was when have the, you know, a cup of 

coffee with them and you know, chat with them . Formal ,  a formal room 

so to speak. 
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Q.  Rather than the l iving room where the television was located? 

A. Yes, yeah.  

Q.  Right. And so what do you - the lounge door was closed when you 

went out on your paper route and I th ink you indicated it was closed 

5 when you returned from your  paper route? 

10 

15 

20 

A. I th ink - I 'm sorry, I on ly know from -

Q.  Wel l ,  we' l l  look at the statement. You don't have a present recol lection ,  

a l l  right. In any event, you had access to the lounge and then you saw 

A. 

Q .  

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

your father? 

Yes.  

And did you turn the l ight on? 

I don't believe I d id .  

How was your father's body i l luminated? 

From the l ight in my room. 

Just sh in ing across the hal l? 

Goes acro - the, the two doors are d i rectly opposite. 

As of June 20th, and we' l l  come to the recovered memory in  the, after 

the break, you didn't recal l  anyth ing real ly from the d iscovery of you r  

father unti l  cal l ing the emergency services some time later? Do you -

What's some time later? I said in  my -

7 .08 I th ink it was you cal led the emergency, the 1 1 1 .  

Ah , yeah ,  oh, I don't know exactly what the d ifference in time was 

between finding my father and making a phone cal l  but that's because I 

have no memory. I mean isn't it also - and someth ing that I could have 

25 been d irectly out of there and to the phone. 

30 

Q. Wel l  we shal l  pursue that after the break. 

A. Okay. 

INTERVIEW ADJOURNS 
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INTERVIEW RESUMES 

EXAMINATION CONTINUES : BINNIE J 

Q.  I f  you look in the book in front of you at page 390, this is ­

A. 

Q. 

A. 

Q .  

A. 

Q .  

Is this in  the blue sections? 

Yes ,  no. Rig ht there. The number's in  the upper right-hand corner. 

Ah yes.  

Page 390. 

Mhm.  

You ' re talking about the discovery of your mother and father as  we had 

talked about before the break and then you ,  you say about midway 

down the page that, "He was grey/white. I saw the blood on his temple. 

That's when I went to cal l  the police."  

A. Mhm.  

Q .  What satisfied you that he was dead other than the colour and the 

1 5  blood? Why d id it immed iately strike you that he was dead? 

A. Um ,  I don't know other than - sorry I 've gotta go back into that place in 

my memory on entering the room,  I - was only the, the impressions that 

I have now is that I mean it was, he was sti l l  also, I don't even have a 

picture in  my mind of what I saw. 

20 Q.  On the next page, 391 , its second and third series of questions, you 

were asked , "Did you go into any of the other rooms?" And you say, 

"No . "  

A.  No .  

Q.  "D id you try to wake anyone else?" "No."  Do you have any recol lection 

25 of your  thought processes at the time. I mean did,  did you have any 

ind ication that your  memory wasn't what it m ight be? 

A. Oh yes.  

Q .  Even at  that stage after your  discovery of the mother which you said is 

the divid ing l ine? 

30 A. I actually remembered and then I, I strike, I mean I d id my absolute best 

at the time despite the fact that th is, you know, within such a short 

space of time after what I had experienced they were questioning me at 

length and I was doing my best and even then trying as hard as I could 
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with their urg ing and the questioning and l ines of question ing, trying to 

find answers and I s - could not. I had no explanation for, you know, a 

period of time that morning.  I had no, no answers whatsoever. 

Q .  Mmm. Because this, the - this is  not reflected in the statements. The 

5 statements are quite defin itive. 

A. Mmm. 

Q .  When he says, "Did you go into any of the other rooms?" You don't say, 

"I don't recal l , "  or "My memory is confused . "  You g ive a flat, "No."  

A. Ah , okay now I make the d istinction that's what's recorded. All of these 

1 0  statements were hand-written .  

Q .  By the detective? 

A. By the detectives.  

Q. Yes. 

A. So that's what was recorded and that, and hasn't already been shown 

1 5  some of the conversations and th ings that have been stated to me were 

not recorded and there are situations that cou ld have had an impact on 

my thinking at the time. 

Q. But you do sign the statement at the end? 

A. Yes. I have no, look I 've got no problem with accepting that these are 

20 the statements that I made and I , and I was doing my best but what they 

- I mean considering what I was going through,  I wasn't going to read 

through that many pages of hand-written notes and look for every 

spel l ing mistake and look for every, you know, situation where, you 

know I - okay, there's a point, there's a poignant question and answer 

25 there. Yes I should - maybe I should have spel led it out a bit more, 

maybe I d id .  

30 

Q.  You're saying that as you spoke, the detective was making hand-written 

A. 

Q. 

A. 

Q. 

A. 

Q .  

notes? 

Yes they were.  

And he may or may not have been taking down the ful l  content -

Everything that I said . 

- of what you said.  

That happened on several occasions. 

Right. So . . .  
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A. So I mean all I 'm saying with - in regard to this particu lar situation and 

the question you were asking, I don't know. I have no memory of, other 

than looking at this, won't say any more than that or less than that. 

Q .  I n  terms of your  father, at  page 392, over the page, the second question 

5 there? 

A. Mmm.  

Q .  "What time would your  father normally arise - this morn ing?" Answer, 

" It varies between twenty to and 1 0  past seven. "  The suggestion has 

been made that if you got home at 6 :45 and didn't cal l  the emergency 

1 0  services unti l 7 :  1 1 ,  that the delay is explained by waiting for Robin to 

come into the house where,  as you know, you're accused of ambushing 

h im . Can you comment on, first of a l l  on that al legation? 

A. The al legation is untrue. I had noth ing to do with the deaths of any 

members of my family. 

1 5  Q .  I n  terms of Robin's practice in the morning,  the - you referred a few 

moments ago to he would go to the lounge when he was doing his 

personal things and you mentioned praying -

20 

A. Mhm.  

Q .  - as one of the th ings? Was there a ritual that he had in  the morning in  

A.  

relation to prayer? 

Not that I remember. The on ly rituals that I ever real ly observed was, 

you know, read ing in  the paper, he l iked , he l iked read ing the paper and 

he would make himself a cup of coffee and have some breakfast and to 

shower and head off to school .  

25 Q.  Now there is ,  there is  one witness who said that she observed your  

father at  prayer? 

A. Yeah ,  Barbara Neasmith observed h im doing it on a,  you know, regular 

basis and , um . . .  

Q. And what is your  recol lection? 

30 A. Wel l  i t  d idn't happen on a regular basis at our home because he wasn't 

there between Monday, wel l ,  all Monday through to Friday evening.  

Q .  When he was there? 

A. So when he was there? No, i t  wasn't a regular habitual th ing.  He would 

- sometimes he would go in  there after an argument with Mum. 
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Sometimes he  would go  in there ,  yes, first th ing in  the morn ing and just 

sit and contemplate for a while no matter what, what he was doing . Um,  

at  other times he might do that, um, you know, mid way through the day 

on the weekend. 

5 Q. When you d id see him in prayer, was he on h is knees? 

A. No .  

Q .  What position did he pray in  general ly speaking? 

A. Ah , wel l  I don't know what he was doing but he was in contemplation ,  I 

wou ld say either sitting on the bean bag or in one of the chairs ,  the 

1 0  lounge chairs, comfortable chairs that are in ,  arm chairs, sorry. 

Q .  When you talk about a bean bag , this is  a kind of a piece of furniture? 

It's a fluffy th ing that you can s it on l ike a chair? 

A. Yeah,  wel l  it's a ,  it's a big loose bag that's fi l led with l ittle polystyrene 

balls. 

1 5  Q .  Mmm. 

A.  And so when you s it into it, i t  moulds around your  body. 

Q .  I t  serves the purpose of a chair? 

A. Oh ,  it's a chair, yes. 

Q .  If you look down the bottom of the next page, 393, you d o  refer t o  raised 

20 voices at the bottom of the page but it seems to be in relation to an 

argument on the Saturday night over the guttering? 

A. Mmm.  

Q .  Do you see that? I ' l l  j ust read i t  on the record . Question , "Did anyone 

have any recent arguments with him?" Referring to Robin ,  "Apart from 

25 the argument I had last n ight?" I take it that refers to the chainsaws. 

A. Mmm.  

Q .  "Mum had an argument with h im on Saturday over the guttering . We 

had to put new guttering in .  I don't know what i t  was about, only heard 

the raised voices. "  And that seems to be raised voices on the 

30 Saturday? 

A. Yes.  

Q .  Do you think you may have confused the raised voices you talk about 

on the Saturday with what you later recal l  as raised voices on the 

Sunday n ight? 
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A. I don't reca l l ,  I don't recal l  that argument now that I 'm referring to -

Q.  The guttering? 

5 A. 

Q .  

- on Saturday. The guttering thing. 

Yes? 

A. 

Q. 

Ah , but I definitely recal l  waking and hearing raised ­

On the Sunday n ight? 

A. - voices on the Sunday n ight. 

1 0  Q .  Mmm.  As to the famous green loose-weave sweater, I th ink it's exh ibit 

98,  it's somewhat confusing in the record , there seem to have been a 

penchant for g reen sweaters in the Bain fami ly. There were some h igh­

necked , some v-necked , d ifferent people having d ifferent green 

sweaters . F irst of a l l ,  in your statement of the pol ice, and we' l l  come to 

1 5  it if you don't recal l  it but if you do recal l  it we can proceed now, that the 

green v-necked sweater was attributed by you as having been worn by 

Arawa? 

A. Mhm.  

Q .  And then - now was that exh ibit 98? Was that the green loose-weave 

20 sweater that apparently was worn by the murderer? 

A. I bel ieve so, yes. 

Q. And when d id you see her wearing it? 

A. Ah , it was most recent -

Q. Most closely to the June 20th? 

25 A. Ah , weeks , probably a couple of weeks before. 

Q .  M mm? 

A. Sorry 1 -

Q. No ,  it's al l  right. 

A. 

30 Q. 

I can't - actual ly I can't, I can't be defin ite of it a l l .  

And whose sweater was it? 

A. 

Q .  

It belonged to my father. I think, I th ink he had several simi lar jerseys . 

Yes? 

A. Um . . .  

Q. Were they al l  green? 
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A. No.  But he had - because of the physical work that he and I both d id 

around the property, you know, chopping wood primarily and doing a lot 

of gardening and so on,  we had rough jerseys or bush shirts or 

whatever that we would wear out and - and around the property. 

5 mean I 've got several photos, fami ly photos actually. If I 'd known, 

would have brought them but - oh,  he and I and Stephen were al l  

involved in cutting down trees, he was wearing something very s imi lar to 

this exhibit. 

Q. Exhibit 90? There's also reference in the evidence as to a h igher 

1 0  necked green sweater? 

A. Yes I think that was - from memory that was a better qual ity one which 

he wore to school .  

Q .  So that was also your  father's? 

A. 

1 5  Q .  

A .  

Q .  

Yes.  

D id anyone else -

But -

- in the fami ly have -

A. - I 'd have to have it, and see it, I 'm sorry. 

Q .  I understand and I understand you're working from recol lection.  

20 A. Yes. 

Q .  

A .  

Q .  

A. 

Did anybody other than your  father own a green loose-weaved sweater? 

I don't know. 

25 Q.  

You don't recal l? 

No. 

Right. 

A. I don't th ink so, no. Um,  the on ly - the only g reen jerseys that I can 

think of, and I certainly don't own a bright orange and yel low and . . .  

Q .  Yours ,  I gather, is somewhat famous isn't it? 

A. Apparently reasonably famous in New Zealand , yes. So everybody 

30 knows al l  the jerseys I 've had . 

Q .  All right. The - in the evidence in 1 995, you said that your father had 

been wearing what I ' l l  cal l  exhibit 98 on the weekend prior to the 

murders? 

A. Yes . 
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Q. And th is is  not mentioned in your  statement to  the pol ice? 

A. Okay. 

Q .  But  you have - is  this someth ing you remembered at  the time and 

simply weren't asked about it or it wasn't recorded or was this someth ing 

5 that you came to recal l at a later date? 

A. I don't know. I ,  I - is this evidence I gave in ,  on the stand? 

Q. Yes .  

A. I can't recal l  exactly when I, when I gained that memory. 

Q .  A l l  right, the page 388 it looks l ike, we're talking about the l ump on your  

10 head . 

A. Three pages ago? 

Q.  Yes .  No, it's not right. I ' l l  read you what it -

MS MARKHAM: 

15 398. 

BINNIE J :  

298 is it? 

20 MS MARKHAM: 

The numbering's very vague. 

BINNIE J :  

Q.  Yes i t  is .  Yes you're right, 398.  Top of the page, i t  says , "Outl ined 

25 situation 15/10," do you have that? 

A. Mhm.  

Q .  I n  the second series of questions, the pol ice ask, "Can you think at a l l  

how you got that lump on your head?" " I  can't remember anyth ing -" 

Answer, "I can't remember anything that would of done it except when I 

30 blacked out. I don't know how I got this skin on my left knee on . "  Off, I 

th ink it should say. "My left knee either." Do you see that? 

A. Mmm.  

Q .  Now can you explain what you are referring to  when you talk  about 

"blacked out"? 
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A. Ah, I - again , I, I have no memory of it, of it happening other than 

testimony and so on but the only recal l  I have of that, of that period of 

5 time, um,  is you know, the door being , the window being smashed and 

the police officer coming through waving his gun ,  ah,  p istol around and 

then him cal l ing out about "five found" or "five bod ies" or something and 

that's when ,  I th ink, of that, I fainted . 

Q .  Right. 

1 0  A. And what th is is referring to. 

Q. So on the morn ing of June 20th you were,  the estimation you were 

offering was that this fainting might have been the cause of the injury to 

your  head and to the -

A. 

1 5  Q. 

It was the on ly situation I could remember. 

Yes? 

A. That I had actually fallen on - in any fashion, that's why it is the only one 

that came to mind at the time and why they offered that as an 

explanation.  As to any other situation that cou ld have happened 

between finding my mother and that moment, there's nothing that 

20 comes to mind . 

Q .  Wel l ,  could the lump on you r  head have occurred at some point prior to 

leaving on your  paper route? 

A. No.  

Q. Why do you say that? 

25 A. Because my memory's absolutely clear. I d idn't get it before I went to 

bed , I d idn't get it after I got into bed . 

Q .  Now the evidence that has been given by some of the ambulance 

people and pol ice suggest i n  their view, you were feigning a fit. You're 

aware of that -

30 A. 

Q .  

Yes I 'm aware of it. 

- testimony? 

A. Yes.  

Q .  What do you have to say about that? 

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



56 

A. Wel l  it 's - falls in  l ine with everything else they came up with as wel l  to 

try and point the finger at me. And they come up with 1 1 1  tapes that 

say things that aren't there .  They come up with , um,  you know, you 

know "evidence" from, you know, witnesses and it's proved untrue. And 

5 this is exactly just another one of those situations. I wasn't faking 

anything and I d id my best through al l  of these, you know, interviews to 

try and help the situation and to try and get some, um,  sorry - my 

frustration is not obviously at this situation with you ,  I - understand - I 'm 

trying to help here but it's that the constant array of th ings that are 

1 0  coming up over time especially -

Q.  This is  the time to say what you've got to  say. 

A. My frustration is that the so-cal led new evidence that keeps coming up,  

the new proffered, you know theories and suppositions and so on and 

I 've - you know, I'm qu ite sick of it and I'm having to constantly defend 

1 5  myself when I 've been proven .  This situation,  sorry, to get back to it, I 

don't know they say it to answer the question d i rectly other than,  look, I 

- th is is my evidence. This is what happened to the best of my recal l .  

Q. Can you tel l  me the incident with the 1 1 1  tape that you just referred to? 

A. Oh that was in the lead up to the second tria l .  They just, they suddenly 

20 found apparently and this is the - accor - you know, accord ing to them 

25 

30 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

words that were proven not to be there. A so-called confession. 

Is this the th ing about the key? There was something that -

No ,  no the -

- somebody had purported to hear on the tape about -

Yeah,  whi le I was talking to them. 

- the key? 

No,  oh, no it's not the - it's not anywhere in here. 

Mmm.  

No i t  a l l  led up to the trial . Now I don't know whether it's anyth ing I 'm 

supposed to talk about or whether it's actually the material and the stuff 

that you covered , I 'm sorry. 

Q .  Right. 
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A. But it's just an - it's an example of the things that have kept up, kept 

coming up and I 've had , I - you know, my team and I have had to deal 

with from, you know, day one. 

Q. I 'd l ike to ask you to look back at to page 378 which is the start of the 

5 red tab? 

A. Yes? 

Q.  And he says that he arranged for you to  see Dr Pryde? 

A. Yes.  

Q .  And at  the time the pol ice say they regarded you as a witness rather 

1 0  than a suspect? 

A. Mhm.  

Q .  But  Detective Dunne says that - th is is  mid-way down the page, "The 

accused was wrapped and carried in a portable seat both for the 

accused's comfort and a lso so as to preserve any forensic evidence ." 

1 5  Did you appreciate at the time that they were looking on you for 

evidence that might point to your  gui lt? 

A. Um,  wel l  in relation to that no. In relation to -

Q.  I 'm speaking of your, the episode with Dr Pryde. 

A. Oh, in the ,  in the, um - is that, um, not examination room, interview 

20 room? 

Q. At the pol ice station .  

A. Um,  at the pol ice station. 

Q. Is that where Dr Pryde examined you? 

A. 

25 Q. 

Yes.  

Mhm? 

A. One (inaud ible) spent this whole t ime with the detectives and so on.  

Um, as Dr Pryde stated to me at the t ime that i t  was to , um - he needed 

to gain these samples to el iminate me as a suspect. 

Q .  D id  you understand by that that at that time you were a suspect unti l  

30 el iminated? 

A. No because -

Q.  Unti l and un less el iminated? 
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A. Wel l ,  yes ,  I suppose you could say that but on ly in  h indsight I bel ieved 

that. At the time my, my bel ief was, "Look, I 'm a witness. This is what 

I 've experienced , I'm trying to help you . "  That was my mindset. 

Q .  Mmm.  Can you describe just what physical examination was carried out 

5 by Dr  Pryde? 

A. Sure .  He,  um, I - unti l he arrived , I stayed completely wrapped up with 

this blanket th ing and I wasn't - and the detectives told me not to move 

as much as possible just to try and stay sti l l .  I was seated through al l  

that t ime then when Dr Pryde arrived he supervised , explained what he 

1 0  was going to do. The table was, I was fairly close to the back of the 

room and there was a table right there so the detectives had to move 

the table away from me to g ive the doctor room to work with me. Um,  

he then went through the various series of th ings, starting with making 

me strip and examin ing -

1 5  Q .  You say "strip", d id  you -

A. Take off, naked - take -

Q.  - take al l  of the cloth ing or what d id you take off? 

A. - all the clothes that I had on at the time were taken off. 

Q .  So were you naked at the - some point in  the examination? 

20 A. Yes. Completely naked . 

25 

30 

Q.  So i f  there were marks on your  chest at that point -

A. Oh yes. 

Q .  - they would have been evident to  Dr Pryde? 

A. Very much , another example of the stuff that's come up that's just 

Q .  

A. 

Q. 

A. 

Q. 

A. 

proven to be ridiculously false. 

What samples d id Dr Pryde take? 

Ah , he took fingernail scrapings, and sorry, I can only go on ­

No,  no, what you recal l .  

- what I recal l  from memory, he took fingernai l samples, sal iva samples 

he put a swab up my penis ,  he . . .  

Did you wonder why h e  was doing that? Seems a n  odd th ing to do? 

Yeah.  Each sample he took, he outl ined why he was taking it and he 

said there he wanted to - if the question of sexual assault came up, he 

wanted to be able to exclude it. 
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A. Did I have any problems with that? And I said , no, that's fine. I 'm - I 've 

not done anything.  

Q .  What other swabs did he take? 

5 A. 

Q .  

Um,  sorry, can't ( inaudible). 

And -

A. And I can't - I thought they took a blood sample but I can't even be sure 

of that now. 

Q .  So he is  the one, I think, who asked you about a "whack" on the head? 

1 0  A. Okay. I don 't remember sorry. 

Q. All right. Do you recal l  h im asking you whether you had sustained an 

A. 

Q. 

1 5  

A. 

Q .  

A. 

20 Q.  

A. 

Q .  

A .  

25 Q.  

A. 

Q. 

injury to your  forehead? 

No.  

Do you recal l h im asking about this abrasion on you r  knee, scrape on 

your knee? 

I do remember him asking about that, yes.  

And what was that conversation? 

Think I m ight have said something about maybe when I fel l  over? But 

again 1 -

This goes back to the b lack out? 

Yes.  I ,  I - again I 'd have to, I would have to refer to the statements. 

So in summary, you understood these tests were for the purpose of 

el imination and you had no d ifficulty -

Nothing to hide. 

- with complying with whatever it is he wanted to test? 

Exactly. 

Just before leaving this business on June 20th , th is insistence on your  

part that everybody i n  the fami ly knew about the rifle, nobody knew 

about the spare key? 

30 A. Mmm, to my knowledge. 

Q. To your  knowledge. Is this something you attempted to keep secret or 

simply didn't talk about? 

A. I just d idn't broadcast the fact that this is where I put the key and I ,  I 

mean for pri - wel l ,  partially because it's a control issue, you know. I 
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just wanted to be sure that you know, I 'm the person l icensed to own 

this gun and I want to be sure that if it's being used , I am in control at 

the time for the safety reasons and because I 'm the one answering for 

that. 

5 Q .  Mmm.  

1 0  

A. And so I just didn't tel l  people where the spare key was. As I said ,  to my 

knowledge. And it's been proven that that is probably false by the fact 

that there were spent cartridges in  my father's van ,  um,  the van,  the 

Commer van and caravan and there was spent cartridges in Stephen's 

Q .  

A. 

Q. 

room. So, I mean those don't just material ise. 

You d idn't know about those cartridges -

No I d idn't. 

A. 

1 5  Q .  

- before June 20? 

No.  

People keep switch ing back and forth between the van and the 

caravan? 

A. 

Q .  

A. 

20 Q.  

Yes . 

There's a Com mer van? 

A Com mer van which -

And that was the commuting veh icle? 

A. Yes,  yes.  

Q .  And d id he l ive in the Com mer van on the property or was there -

A. No .  

Q .  - a lso a caravan? 

25 A. There was a caravan . You know, those old-style el l iptical shaped 

things? 

Q.  The question of blood found on your  clothing that you testified, that 

subsequently recovered memory, you recal l  going into Stephen's room 

and you,  you used the expression ,  "He looked as if he had blusher al l  

30 over h is face ," I 'm not fami l iar with that term. I 'm looking at page 2673 

of your  testimony? What does blusher mean? 

A. Um ,  it was a phrase that, I guess, I used it because of my acting 

because of being on stage, they use blusher to make the skin ,  you 

know, pink, g ive it, um, you know the pink - when you un - when you're 
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under l ights o n  the stage, they make it look pale, make your  natural skin 

look pale and without feature .  If you put blusher on , you then get the 

pinkness of health and so on.  

Q .  You say, and I begin at  2673, " In  h is room I can't remember seeing 

5 anything else. Just h im.  I touched h im.  I got down beside h im and 

touched his shoulder to see if I could wake him but he didn't move at al l 

and then I left the room ."  Now there was some blood found on the 

clothing you were wearing at the time the police arrived? 

Mhm. A.  

1 0  Q .  

A .  

Q .  

I n  particular on the t-shirt but my present concern is  with the blood 

Stephen, identified as Stephen's b lood on the crotch of the shorts? 

Mhm.  

Do you have any explanation for how that b lood could have got there? 

A. No. I have no - I barely, and the record you just read out to me I barely 

1 5  even have that. 

Q. Mmm.  When you say you touched Stephen's shou lder, do you recal l  

touching anyth ing else? 

A. I don't even now recal l  touching h im.  

Q .  D id  you get up - do you recal l  getting close to  Stephen at  the time you 

20 touched h im? Could there have been some contact with your clothing 

and his? 

A. Sorry, sorry. 

Q .  You don't recal l? 

A. I don't recal l  at a l l .  I mean the memories that I was relating then were 

25 sporadic and patchy as it was and even then though it m ight - it was l ike 

trying to explain the scene that was with in ,  that was on the TV, you 

know. That is a l l  - the,  the periphery is fuzzy and you only just just 

seeing an image and they're not flowing images as a memory or a 

d ream might be. They were snapshots, that's the best. . .  

3 0  Q .  It's a l l  right. 

A. That's - you know, that was at the time. Now it's even worse. 

Q .  M m m .  S o  if I can use a theatrical expression , i t  was a s  through a g lass 

darkly, is that the idea? 

A. Yes.  
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Q.  Let's come to this whole issue of recal l  because a point was made by 

the Crown that you sat through the depositions hearings in October of 

1 994 . You sat through the expert evidence depositions in 

December 1 994, you saw Dr Mu llen after sitting through al l  those 

5 deposffions? 

A. Yes. 

Q .  And suddenly in your  sessions with h im ,  memory came back and the 

suggestion is it was very conven ient, having heard the Crown's case 

then to recover memory and in effect manipu late memory to provide a 

1 0  defence to what the Crown had already laid out before the Courts. That 

is the al legation that we're dealing with . 

A. Yes. 

Q .  F irst of a l l ,  just in terms of tim ing, am I correct that your first session with 

Dr Mu llen was after the last session of the depositions fi led -

1 5  A. I bel ieve so, yes.  

Q .  - by the Crown? And what do you have to say to  the al legation that this 

was a convenient recovery of memory? 

A. It's false. I t ,  it's not conven ient at al l .  This is just what I was 

experiencing. Again ,  doing my best under difficult circumstances to try 

20 and help explain the situation,  to get myself out of prison.  

Q .  How d id al l  of this happen with Dr Mul len? You sat down and you had 

sessions with h im? 

A. Because my lawyer at the time was pushing me, or  putting ,  yeah,  

pushing me and pushing the s ituation to try and get a potential not 

25 verd ict, defence of -

Q. Acquittal? 

A. No, defence of insanity. 

Q .  I see. 

A. So I don't know who called on Professor Mu l len to come see me 

30 whether it was a Crown thing or my lawyer but it benefitted h im,  my 

lawyer at the time. It was prudent to have psychological issues. 

Q. Okay. 
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A. I underwent CAT scans and numerous examinations from, you know, 

psychiatrists and - as wel l  as Professor Mul len,  there were others that 

came and saw me as wel l .  

Q .  Yes. 

5 A. And none of this, none of them proved me - that I had any 

psychological d isturbances whatsoever. They've only proved that I 've 

had , I 've got PST -

Q.  Post-traumatic stress d isorder? 

A. Yep. 

1 0  Q .  Before you - if you just turn over to the green tab -

1 5  

20 

25 

30 

A. Mmm? 

Q.  - Dr Mul len's testimony is  there and he's at the psychiatric centre in  

A.  

Q .  

A .  

Q .  

A .  

Q .  

A. 

Q. 

A. 

Q .  

A. 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Q. 

A. 

Q. 

A. 

Melbourne. 

Yes. 

And you don't recal l  at that stage how he was brought into the picture? 

No .  

You mention Michael Guest? 

Yes. 

Had you ever met Michael Guest prior to June the 20th? 

The first time we met -

I see there on the Friday, that would be the 24th I guess. 

No, the first time I met him was on Monday, on the Monday the 20th . 

On the 20th? 

Yes. 

Right. 

My - no. Sorry, 25th . The Friday the 25th . 

It was a Friday, yes. 

When I was being arrested , sorry. I apologise for. . .  

The -

I was in the same room so that's why the confusion , sorry. 

Yes.  Did you - had you ever met Mr Guest before? 

N o  I had not met Mr - until that moment that he was cal led . 

H ow d id his name come up as? 

He was an associate of my Uncle Bob. 
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Q .  Of your  Uncle Bob? 

A. Yes .  

Q .  All right. When you say associate, you mean a business associate? 

A. Ah , I guess they'd have deal ings. I don't - I don't know what practice of 

5 law Michael Guest had but ( inaudible) . Ah , bread and butter, so to 

speak, was but was assuming it had to do with corporate stuff or finance 

and business or something because my Uncle Bob was working,  l ike a 

job-seeking company. 

Q .  

1 0  A. 

Q .  

A .  

Q .  

1 5  A. 

Q. 

Head hunters? 

Type of thing , yeah .  

In  any event, I just want you to describe this process up unti l  

December 1 3th or so, you had these gaps in  memory? 

Mmm. 

And in sessions with Dr Mu l len you had a partial memory recovery? 

Mhm.  

And just describe what he  d id ,  what you d id  and how this partial memory 

recovered occurred? 

A. Ah , end of - I have to make a, you know, an apology again .  The trauma 

of those sessions was so great I 've blocked out a lot of them. Of the 

20 conversations that we actually had and I 've never heard the tapes of 

those conversations so I 've got no - the last memory I have of those 

interrogations, I termed them at the time, was the last session we had if 

you understand -

Q .  With D r  Mu l len? 

25 A. Dr Mu l len . So this - I 've never refreshed my memory. I 'm not really, I 'm 

not up with h is statements other than knowing that he was hamstrung by 

the Court. He wasn't al lowed to give the ful l  testimony that 

Michael Guest wanted but sorry in answer -

Q .  Back to my question .  

30 A.  I n  answer to  your  question , he wou ld sit there - ah , sorry, we would be 

situated d i rectly opposite each other. He wou ld essentially lead me 

back to the situation.  Um,  as more intensely than you have in your 

question ing.  He wou ld describe situations.  He wou ld describe what I 

had explained to the pol ice detectives as - in relationships to get my 
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mind back into that situation as much as possible and then he wou ld 

start asking the questions and that's the on ly recal l  of how it went. 

Q .  Yes, wel l  that was the methodology. 

A. Yes.  

5 Q .  And you remember the last session . What, what surfaced in your mind 

as a result of this questioning with Dr Mu llen? 

A. I 'm sorry I don't, I don't actually remember the last session or any of 

them whatsoever. I just remember going , having to go into these 

sessions on a Wednesday evening and coming out and one of my 

1 0  friends had permission to come and support me afterwards and then I 'd 

sit with her and just bawl my eyes out. 

Q .  And the testimony that you gave at  the 1 995 trial -

A. Mmm? 

Q. - in relation to th is recovered memory then flowed out of the sessions 

1 5  with D r  Mullen and the sequence that, as I understand it, was that you 

saw your  mother and then you went into Stephen's room from you r  

mother's room? 

A. Yes.  

Q .  And Stephen's room lead off your  mother's room? 

20 A. That's correct. 

Q .  Right. And then where d id you go from Stephen's room? 

A. Went across back through my mother's room out and across the hall to 

where Lan iet was sleeping. 

Q. Right. And we're sti l l  on the upper level? 

25 A. Sti l l  on the upper level .  

Q .  Right, now this gurgl ing issue? 

A. Yes? 

Q. What precisely do you recal l  of the gurg l ing? 

A. 

30 Q.  

A. 

Q. 

Precisely? Nothing precisely, sorry. Um . . .  

Where did the word "gurg ling" come from? I s  that your  word? 

I th ink so, yes. 

Mmm.  
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A. I think I may have written ,  written it in  the notes as read ing through 

so-cal led greens, what you'd cal l ,  um - and I don't, I don't remember 

when I wrote that. 

Q .  

A. 

Q. 

A. 

Q. 

A. 

All r ight but in  any event you have a recal l ­

Yes .  

- now of hearing this gurgl ing noise? 

Do I now? No.  

But you d id at the time. 

Did at the time, yes. The description I gave at the time is the best that I 

can give you now. It was al l ,  is that it sounded l ike, you know water 

runn ing down a dra in ,  you know, gurgl ing down a dra in .  It's , um, but it, 

it was -

Q .  There's some suggestion by your counsel i n ,  at the nine - at the 2009 

tria l ,  as I understood it, and I may have misunderstood what he was 

saying -

A. Mmm. 

Q .  - is  that you may, in  fact, have been hearing -

A. Hearing the washing.  

Q .  - the washing machine. 

20 A. And that's, I 'm sorry that is impacting on my memories actual ly are now 

25 

Q.  

A .  

Q .  

A. 

Q .  

so I can't be 1 00% honest in what I 'm able to recal l .  

Or 1 00% precise rather than honest? 

Sorry. Okay sure .  

Right. Now the -

Honest to myself perhaps? 

The, the al legation firstly, of course, is Laniet must sti l l  have been 

al ive -

A. Mmm. 

Q .  - and that's, the experts argue a l l  about that. But the al legation against 

30 you personally is if you heard noises from Lan iet, your  instinct should 

have been to rush over and try to help her? 

A. Mmm. 

Q .  And as I understand it, you d id not, i n  fact, touch Laniet -

A. Not to my knowledge. 
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Q .  You ,  you heard this noise, whatever it was,  and then left the room and 

this is . . .  

A. Wel l ,  the, the statement they gave, I think I went into the room up near 

the bed . I don't recal l  doing that but I . . .  

5 Q .  What you say, and I ' l l  quote it to you ,  it's at page 2673 , " I  can 't 

remember walking through anywhere e lse but the next thing I remember 

is being in  Lan iet's room and I could hear her gurgl ing .  I could see 

blood all over her face and on the pi l low. I can't recal l  if I touched her. 

went right up beside the bed . I must have left the room at that stage.  

1 0  

A. 

Q .  

A. 

Q .  

1 5  

A. 

Q .  

don't recal l  it . "  So  i s  that as  good as  it gets in terms of recal l? 

Yes i t  is. That's better than what I have now. 

Right. 

More than what I have now. 

And then the - at page 2673 you're describing to - going into, 

downstairs to Arawa's room? 

Yes.  

And I ' l l  read you what you say. " I  saw her face. She was on the floor. I 

can't recal l  how close I got to her. I d idn't touch her, not that I can 

remember anyway. Arawa appeared dead . She was wh ite, she was 

20 just wh ite, pasty. I don't remember. I don't remember leaving the room 

but I remember going into the lounge and I saw my father there . "  So the 

sequence,  if I 've understood it correctly, is that you come in the house, 

you go into your  room, take off the shoes and the bag , you go 

downstairs ,  go into the laundry, come back upstairs ,  go into your  

25 mother's room -

A. No,  my room .  

Q .  Yes,  I ' m  sorry. F irst, you r  room, then your mother's room, then 

Stephen's room ,  then across the hall to Laniet where Lan iet was 

sleeping, then downstairs to Arawa's room -

30 A. Yes.  

Q .  - and then back upstairs to the  lounge where you found your  father? 

A. Yes.  

Q .  And can you give an  estimate , and I don't want just a guess, but i f  you 

can g ive some estimate of how long it would have taken from the time 

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



68 

you entered the door, the front door of 65 Every Street, unti l you 

u lt imately wound up in  the lounge and saw your  father? 

A.  No.  Um, I - I have no frame of reference I 'm afraid and even at the time 

of these recal led memories, there was no explanation for how - or no 

5 given timing for how long I spent with any ind ividual because I have , 

again ,  no frame of reference.  There was no sense of time at al l  with in 

the memories at this point that was reported for the Court. 

Q. 

A. 

1 0  Q .  

A. 

Q .  

A .  

So what, what you're tel l ing me is  that you remember the sequence? 

I remember the sequence,  absolutely. 

But you don't remember the time that elapsed on this -

No.  

- trip around the house unti l you got to the lounge? 

No. I don't know if I fainted , if I hit walls, you know, stumbl ing around . 

mean these are al l  suppositions but - and obvious things that could 

1 5  have happened , being in the state of shock that I was in ,  but that's -

there's no - I can't put that out there because I 've got no memory of it. 

Q .  Right. Now I just want to spend a minute or two on the Tuesday. 

A. Mmm.  

Q .  We have Val Boyd testifying that you asked to look at the 

20 Otago Daily Times that the pol ice had said it's best that he not see the 

newspaper but he wanted the paper, she gave it to you ,  and that you 

were very d istressed by what you read and what she says, what she 

attributes to you as saying, '''They'd had to have been out of bed . '  He 

was referring to Arawa and Stephen .  He,  that's David , said, 'They l ied 

25 to me, they l ied to me. They'd had to have known . ' "  Question , "Did he 

explain further who that was referring to?" And answer, "The police, 

yeah."  And I take it from the rest of the testimony that there was some 

sort of diagram in the newspaper that set this off, is that right? 

A. Yes . 

30 Q .  Can you tel l  m e  -

A. It was the first, it was the first time that I had any factual idea of, and 

imagery of what, where the bod ies were found and where, you know, 

each of my fami ly members had been and the numbers of shots and al l  

that sort of stuff, you know, I was - and it was a shock because al l  I 'd 
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been told I think by Detective Dunne was that, um, you know, before his 

interview, was that Mum and Dad were dead . That "your mum and dad 

are dead ." And -

Q.  But you told the pol i  - you told the 1 1 1  operator that "they' re a l l  dead ." 

5 A. That they're al l  dead , yes, I know. But I don't remember - I didn't 

remember at the time that I was having my first interview that I had 

given that information .  I don't recal l  even being carried out on the 

stretcher let alo - you know, and only have a vague memory of being in 

the ambulance.  I mean I 've - lying on the floor in  that state of shock, I 

1 0  didn't even - I mean apparently I asked for my glasses and had a 

spl itting headache. I 've got no memory of that either. 

Q .  Do you recal l  being pul led out - pul led off the floor by the detective? 

A. No and I don't have any recal l  of being wrapped in ,  in a blanket. I mean 

I had to have been either, wel l ,  rol led over or l ifted up or something to 

1 5  me because apparently I was in a cocoon-l ike thing with this blanket a l l  

wrapped around me. It's - that's the memory I have of being at the 

pol ice station when that happened . When Dr Pryde took that off me, I 

don't have any recal l  of that either. 

Q .  Mmm.  

20 A. 

Q .  

So - sorry I continual ly digress and I apolog ise. Um,  but seeing those -

We're talking about the police lying to you .  

A. Yeah,  the only information I 've had to go on up unti l that point and my 

insistence to see the newspaper was because someth ing - I knew 

something terrible had happened . I had no information . No one was 

25 talking to me and tel l ing me these things. 

Q. But you knew the whole fami ly had been ki l led other than yourself? 

A. Yes.  But no one was tel l ing me what, what had happened . I mean it's a 

natura l  part of, you know, any person to want to protect their fami ly, to 

want to, you know, "Look, these are my loved ones. These are the 

30 people I 've spent the last 22 years with , "  and I - of course I 've got an 

interest in them. Of course I 've got concern . I d idn't expect to be 

confronted with these images. I d idn't expect to be and so my reaction 

at the t ime was obviously justifiable. 

Q. Wel l ,  two questions. One is why do you say the police l ied to you? 
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A. Because they hadn't gone into detai l  and told me what had happened . 

Q .  So  they hadn't l ied , they simply hadn't explained what had happened? 

Of what they did say, are you suggesting they told l ies? 

A. No .  

5 Q .  Or these are l ies by  omission? 

A. Lies by omission perhaps . 

Q .  Right. Then at  page - I 'm looking at  page 2580 of Jan Clark, she says, 

and this is on the Tuesday, she went up to the bedroom where you were 

staying and David ,  "had h is head in his hands and h is arms down on h is 

1 0  knees, bend ing forward and I went over to him straight away and said , 

'Oh you know sweetheart, we didn't - this is why we didn't want you to 

read the paper, '  and he said , 'They l ied to me, '  and he said , 'They - they 

weren 't asleep. '  He said , 'They knew they were going to die. He had to 

look them in the face, in  the eye and shoot them. '" Can you make 

1 5  sense of that? I don't know the who - "They l ied to me," is the police .  

"They weren't asleep ," as I interpret i t  what you're saying is that the -

A. My fami ly. 

Q .  The fami ly had apparently been aroused and weren't asleep at the 

time -

20 A. Mmm.  

Q .  - they were kil led . "They," again as I understand it, the fami ly "knew 

they were going to die," and "he," I take it, you're referring to your  father, 

"had to look them in the eye and shoot them."  Have I interpreted this -

A. 

25 Q. 

I - yes. 

- correctly? 

A. Yes .  As best as I can as wel l ,  yes .  

Q .  But  I mean do you recal l  saying this to Jan Clark on Tuesday the 

2 1 st of June? 

A. No.  Not this specifically. I remember several - I remember being upset 

30 several times and you know, feel ing,  I guess being inconsolable at 

various stages through the time, those three, few days that I was there .  

Q .  Wel l  I th ink it's just about 1 o'clock and I 'm going to  get off into black 

hands and the l ike .  So if we adjourn at this point, what I 'm suggesting is 
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A. 

Q. 

5 A. 

Q.  

A. 

Q. 

7 1  

if we can make it as close to half a n  hour and we wil l  just start as soon 

as everybody gets back? 

Certain ly. 

Is that enough time for you? 

(no audible answer) 

All right. Everybody agreed? 

Sure.  

Okay, thank you very much. 

1 0  INTERVIEW ADJOURNS 

INTERVIEW RESUMES 

EXAMI NATION CONTIN UES: BINNIE J 

Q. M r  Bain? 

1 5  A. 

Q. 

A. 

Q. 

A. 

20 Q. 

A. 

Q. 

Yes? 

You lunched wei l l hope? 

Um,  I had a l ittle food , yes thank you .  

Good . We were talk -

Enough to keep me going. 

I 'm sorry? 

Enough to keep me going. 

Before the lunch break we were talking about your  conversations with 

Jan Clark on Tuesday June 2 1  and she makes another of - statements 

attributed to you .  F irst of al l ,  she talks, she reports that you were talking 

25 about black hands. "They were taking them away, b lack hands. He 

couldn't stop them. They were taking him and them away and he 

repeated th is over and over." What's a l l  th is about b lack hands? 

A. I, I don't know why I called it b lack hands. The imagery, it sti l l  comes to 

mind now, I can on ly exp - I can only say that the reason I used "black 

30 hands" at the time was because that what is kind of what it looked l ike ,  

the imagery that comes to mind now is just a,  um,  essential ly fingers of 

dark, you know, coming in from al l ,  you know, 360 degrees over the 

centre of my vision of my fami ly. 
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Q.  So "black hands" real ly just refers to  the notion of darkness closing in  

rather than -

A. From the outside. Like tunnel vision of, you know. I don't know - I don't 

know I cal led it "b lack hands". 

5 Q .  And then she says you said , '''Dying, everyone dying, '  and 'b lack hands. '  

I t  was a l l  quite jumbled , "  she said , " H e  was going from one th ing to 

another. "  Do you recal l  saying, "Dying ,  everyone dying . " ? 

A. Ah , I don't recal l  saying that, no.  

Q .  And then she says, I 'm reading from page 258 1 , ''' It's just l ike 

1 0  Schind ler's List . '  He said,  ' It's just l ike Schind ler's List . ' '' Did you make 

that a l lusion? 

A. Apparently yes.  I 've got no contention with any of that because that's 

stuff that came up through,  you know, during the first trial and the first ­

just - it's fine. 

1 5  Q .  I mean i t  is  put forward to  establ ish that you were quite a d isturbed man. 

A. Well yes I was disturbed . 

Q .  It's tied back to  the pre-J une 20th to the so-cal led trances and deja vu 

and that you had bizarre behaviour and b lack-outs and now you're 

talking about "black hands" qu ite incoherently. So the picture that is 

20 being presented is somebody who's essentially unstable. 

A. I understand and I can only say -

Q.  That's what I 'm,  what I 'm asking you to  comment on .  

A. I understand all of that. No, it - the a l lusion, or trying to l ink the two 

together is completely unfavourable and unfair. The experiences that I 

25 have of so-cal led deja vu and, you know, just not blacking out but what I 

Q .  

A .  

Q .  

30 A. 

Q .  

A .  

th ink I 've better described i t  as ,  um . . .  

You described it as "blacking out" to the pol ice. 

Yeah ,  going - going off into dreamland . 

Well I 'm sorry this is the pre-June talk. 

Pre-June,  yeah.  Wel l  that's -

You've talked at one stage about being away with the fai ries. 

I was away with the fai ries and all that sort of stuff, yes. Al l of those 

things cannot be l inked to that experience and what I 'm describing in 

that situation right there .  
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Q.  Well there's one l ink at  least and that is  -

A. ( inaudible) is it in there? 

Q.  - with [ ... ] where you told her that you had a premonition 

of something terrib le was going to happen and after June 20th , she 

5 asked you was the murder of the fami ly that something horrible and you 

said yes. Now I want to be fair because you don't have the transcript 

but this bad outing in cross-examination of [  . . .  ] ,  was the - that 

when you said something horrible was going to happen she thought you 

were referring to you and [ ... ]  or someth ing happening to [ ... ] but 

1 0  sti l l  after the event, reference was made to "Was th is the something 

horrible?" And you say, "Yes." So there is that l inkage. 

A. I accept that and I have no idea why I said yes to that stated question at 

that time but . . .  

Q. 

1 5  A. 

Q .  

You see, you reject the, the word "premonition" ­

Yes.  

- as inappropriate but by putting those two statements together you 

anticipate something horrible and yes, what is horrible has happened , in  

fact, describes a premonition because if  this is what you expected to 

happen and it d id happen then you had a premonition it was going to 

20 happen. 

A. It wasn't - yeah ,  okay. I don't, I don't think or bel ieve that in  that 

conversation that I had with [ ... ] - I was in ,  again ,  any fit frame of 

mind.  I don't remember what, other than being totally upset and 

extremely d istraught to make any d istinc - you know rational comment 

25 or remarks or have, have rational d iscussions and that and later I tried 

to exp , to explain that - I think, I think later perhaps, I 'm not too sure but 

that what I was referring to in that conversation was that this is, I feared 

that something was going to happen that would pul l   [ ... ] and I apart 

and I don't know why I answered yes to this being that particular th ing 

30 that I feared wou ld happen. 

Q. But you ,  are you satisfied that you said it or  that, or do you think there 

may have been a misunderstanding on her part? 

A. It's too late in the piece now to postu late. 
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Q.  At page 2674 of your  1 995 testimony is  when you said that you didn't 

use the word "premonition". 

A. Mmm.  

Q .  And then you carry on talking about deja vu and fl ipping sausage into 

5 the orchestra pit. 

A. Mmm.  

Q .  But  you do say that these experiences, whether it's blanking out or day 

dreaming or trances or deja vu, that the intensity and frequency seems 

to have increased in the time lead ing up to June 20th , is that right? 

1 0  A. Oh ,  I 'm - apparently I d id say that and I have no memory of saying that. 

Q .  Wel l ,  I 'm asking for your  view now. 

A. Now, I have no memory of the frequency increasing or decreasing at the 

time. 

Q. Okay. 

1 5  A. I mean I can certain ly g ive you examples now of what, of what it was I 

was trying to describe then as in  rit - now going out for a run but 

certain ly I can't pin in my mind this day, that day and that day. 

Q .  You see the reason why the prosecution focused on the word "trance" is 

that you described being at this concert and I th ink two movements were 

20 played in th is orchestral piece that you had no recollection of. 

A. Mmm. 

Q .  So this goes to  the idea that your  mental structure, as such , that you 

can tune out and have absolutely no recol lection of what went on in  that 

intervening period and therefore you might have done what you're 

25 al leged to have done and not remembered it. 

A. That's al l  - autom - aut - word? 

Q .  Automan ism. 

A. Automanism, yeah .  No, that's - I 've never ever conceived that I , that's 

something that I cou ld do. I 've never ascribed to myself that, that that's 

30 some - that is something (inaud ible) that I 've never even experienced . 

Q .  Wel l  in a sense, running,  you become l ike an automaton.  

A. Oh - okay, that experience that I 've tried to describe to the various fre -

psych iatrists and so on that I 've seen,  experts that I 've seen said that 

that, that is actual ly qu ite a common occurrence in sports and rhythm .  
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And it's something that they are ful ly aware at that time that they' re 

doing the run or the cycling or whatever it may be, of everything around 

them in the moment. 

Q .  But  th is wasn't true at  the concert? 

5 A. No. I ma - wel l ,  look, I don't remember. 

Q .  Just because -

A. Exactly, exactly the same thing wou ld happen on a run. I 'd go out for 

my run ,  come back and not have any memory of, after the moment, 

where I 've been but at the time that I was running be fu l ly aware of 

1 0  where I was and where I was going . Who's to say that at the time that I 

was sitting there l isten ing to the,  at that concert, other than this lady's -

um,   [ ... ]'s  testimony that I wasn't actually l istening to the music but I 

was off in a fairy land as wel l ,  the same. The two things can happen. 

Q. Do you then reject any suggestion that your mind in 1 994 was such that 

1 5  you could have committed the murders and not recal l  anything about it 

afterwards? 

A. Absolutely. Absolutely. There is not a moment in time during any 

period in the lead up to 1 994 or that morning.  

Q.  So when you say, as you told me earl ier today, that you are positive that 

20 you d id not ki l l  any member of your  fami ly, you say that on the basis that 

there is no reason to think that you could have done anyth ing in a 

so-cal led trance and not afterwards recal led it? 

A. Sorry? Ah , no. There's - no. I - there is no -

Q.  What is , what is  being said is that perhaps in  good faith you're saying , " I  

25 didn't murder any of them,"  but in fact you d id murder them but you 

cannot recal l  it and therefore -

A. I reject, reject that completely. 

Q .  - your d isavowal could be in  good faith but nevertheless be correct? 

A. No.  I reject it completely. No,  I d idn 't commit any of those crimes for 

30 the simple fact that I know I didn't do it. 

Q .  Mhm.  

A. I - with in myself through all these sessions that I had with every person 

that I 've ever talked to in confidence and the experts that have been -
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Q .  And were there low track - were the track pants i n  the wash you rs? 

A. I 'm sorry you wou ld have to hold them up and show them to me. 

Q .  Wei l l can , i n  fact, b e  of some help o n  that because it's i n  the, the exh ibit 

5 is in  the crimes book at page 44. 

MS MARKHAM : 

Page 42, Sir. 

1 0  BINNIE J :  

Q. 42? Right. 

A. Which pair wi l l  it - is . . .  

Q .  Wel l  there are, they're comparing you r  track pants and Robin Bain's 

track pants and they're measuring them and their -

1 5  A. Mmm.  

Q .  - indicating that the track pants pu lled out of the wash could not have 

belonged to Robin .  

A. Wel l  the - in all honesty I don't recognise that, those track pants. The 

ones I do remember having,  I had , I had a track suit set, you know, the 

20 top and bottom were the same material bought at the same time and I -

those I cannot say belong to me. Um . . .  

Q . Could be another member -

A. But I - I defin itely remember two other pairs that I had , one being a red 

colour, another being a grey colour. 

25 Q.  The - this whole question of the track pants and the sweater and the 

sizes, because I th ink at the first trial you were asked to try on the 

sweater and -

A. Mmm. 

Q .  - position ,  the defence position was i t  was too small for you to  wear. 

30 A. It wasn't the defence position ,  it was too small for me because when I 

tried to put it on, I cou ld barely get my hand through the sleeve of the 

sweater but this is, sorry the jersey, and once I had put it, put the thing 

on, the actual jersey was up to here. 

Q .  You're indicating about 1 0  inches from the t ip  of your finger? 
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A. Yes, wel l  at least six inches from my wrist. 

Q .  From your  wrist, right. Now one of the suggestions is  that of course 

once the woollen jersey is thrown in the wash that it wil l  shrink. This 

explains why it was too short at the trial .  

5 A. And do old jerseys shrink? Certain ly that - surely if they shrunk, shrink, 

it would be why they - just after they've been kn itted and made and then 

they only shrink so much .  This is a,  a lready accepted that this is an old 

jersey. It's not gonna shrink anymore so again ,  it's just find ing excuses . 

Q .  At - you say in you r  testimony that Arawa occasional ly wore your  

1 0  father's sweaters because she l iked them because they were "big and 

A. 

Q .  

A. 

1 5  Q.  

A. 

Q .  

A. 

bulky," I th ink is how you put it? 

Mmm. 

What was Arawa's height in - compared to your  father's? 

She was about the same height. 

About the same height, mmm? 

Five foot 1 0, I think they were both . 

And what about in  terms of weight? 

Ah , she - Arawa, excuse me, Arawa was a sl ight g i rl .  Dad was fit and 

you know quite wel l  bui lt and broad across the shou lders. He was a 

20 good swimmer, ath letic, so . . .  

25 

30 

Q. The - I 'm going to come back to the rifle but you talked before lunch 

about your  going into the lounge and you told the pol ice that you d id not 

touch the rifle. You ind icated this morning,  I th ink, that you looked into 

the lounge -

A. 

Q .  

A. 

Q.  

A. 

Q .  

A. 

Mmm.  

- but d idn't real ly touch anyth ing, backed out, is that right? 

Weil l ,  no I don't th ink I got to the point of ind icating what had done but ­

Al l right, then could you do that now? 

Um,  now the only memories I have are of, that, was that I was in the 

room, past the door frame itself. 

Yes? 

Um,  as to whether I got any closer to what, to my father or not I ,  sorry 

( inaudible) .  

Q .  In  the pol ice statement you ind icate that you d id not pick up the gun .  
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Q. 

A. 

Q .  

5 A. 

Q .  

A. 

Mmm. 

Is that right? 

Yes. 

And . . .  

From memory at the time. 

Yes.  

79 

That's correct. That's - I 'm accepting, though, that I you know, possibly 

touched things in any room so I 'm not excluding that but it's me being 

prudent. 

1 0  Q .  There is  the suggestion made by the defence at the 1 995 trial that the 

fingerprints identified on the gun could be attributable to your  picking it 

up on the 20th of June by way of " innocent transfer"? 

A. Yes.  

Q .  Do you say that is  not a possibi l ity? 

1 5  A. 

Q .  

I don't bel ieve i t  to  be a possibi l ity, no,  no. 

So you - you r  - the best you do on that is the notion that the fingerprints 

are in animal b lood going back to the summer? 

A. Exactly because I don't have any memory of picking up the rifle or 

touching it that morning and the only other time that I , that I used it was 

20 January or February that, that year. 

Q .  Mmm.  

A .  When I had been hunting . 

Q .  Now in this conversation with Jan C lark, at  - she quotes you as saying,  

" If only I had run faster, I might have saved have saved them."  And she 

25 says, "They weren't the exact words,"  and the question , "Words to that 

effect?" Answer, "Yes, he said , ' If I had gone faster, ' he didn't say, ' I  

could have saved them . ' "  Do you recal l  that conversation with your  

aunt? 

A. Vaguely I do ,  yes.  

30 Q.  I th ink in  fact you said something simi lar to  the pol ice .  Was i t  - the 

assumption bui lt into that response is that they must have been ki l led in 

the few minutes prior to the time you actual ly got home and that 

therefore by running faster, getting there quicker, you might have 

intervened in the series of murders. What, what was that based on? 
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80 

A. Because if - it's interesting , no one's ever asked me that. Um,  because 

at the time, you know, when I walked out of the house there were I -

5 there were no l ights on so when I walked back i nto the house, the l ight 

was on so you know I had no - if you know what I mean , when I left the 

house nothing was out of the ordinary. When I walked back into the 

house there seemed to be you know, the l ight was on and then I found 

the bul lets and you know, things all suddenly went haywire so that's why 

1 0  I had the assumption.  

Q .  But  that, that would explain why you thought i t  would be in the time you 

were out of the house on the paper route? 

A. Yes . 

Q .  But  not why you thought i f  you'd run faster and completed the paper 

1 5  route sooner, you could have saved them. There's this event described 

by  [ ... ] .  I keep shifting back and forth . It's  [ ... ] 

 isn't it? 

A.  [  . . .  ]  .  

Q .  With a  [ ... ] .  How d id you know her? 

20 A. Um ,  through music courses at un iversity. We - um, bumped into 

together whether it was some of the classes that we, you know, took. 

She was quite a few years ahead of me. Um, and had , I think she was 

doing l ike a masters or l ike her second degree or something of that 

nature ,  you know. It was the association,  she was already a friend of 

25 

Q. 

A. 

Q .  

A. 

30 Q .  

A. 

[ ... ] ,  whom I got attached to through the opera, the l ive group. 

Mmm.  

And 1 -

You used her as a confidante? 

Yes .  

Sorting out your  issues with [ ... ]? 

Well we just - because of that relationship that they already had , 

sought her advice and sort of sought her - you know, as you say being 

confidante. 
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Q .  At page 2365 of her  evidence, and you don't have i t  in  front of you but  I 

wi l l  repeat it, and this is when you were taking a walk on the 22nd of 

June -

A. Mmm. 

5 Q .  - so that wou ld be the Wednesday night. And I think you and [ ... ]  and  [ ... ] 

 went for a walk and at some point she said something which 

evoked the events of the 20th of June and you are described as having 

fal len to you r  knees and screeched and so on for some minutes and I 

think it was a fol low on to the question ,  "Was the something horrib le 

1 0  anticipated before January - June 20th , is that what happened on 

June 20th?" And you apparently said yes and went into this qu ite 

powerful reaction. Do you recal l that? 

A. I can only academical ly. You know what I mean ,  as in I 've heard such, 

a lot of testimony about it , read about it , but - but I don't. . .  

1 5  Q .  D o  you have any present recol lection of reacting i n  this way? 

A. Vague, vaguely, yes but again, what caused it, the emotions that I was 

feel ing at the time, I don't think - I couldn't. 

Q. Because at page 2377 , she's asked the - she asked , "'Was it you r  

Dad?' And he said h e  was really angry with h i m  and clenched his fists . "  

20 "Now do you remember saying that?" Answer, "Yes. "  Question,  ' ' ' If it 

was h is dad , he was going to be very angry, ' in your brief of evidence 

you've got here. We recorded the fol lowing that immediately fol lowing 

that, and you were asked by Mr  Raftery, but it's in there ,  he then said,  

this is David ,  ' I  d idn't do it, ' with h is fists clenched . "  Do you remember 

25 

A. 

Q. 

A. 

Q. 

30 

A. 

Q. 

A. 

that? 

(no aud ible answer) 

So you don't have that - again is lost in the mists of time at this point? 

I - I 'm sorry. 

I don't l ike returning to this wash load but there's something referred to 

as a black skivvy and I don't know what a black skivvy is .  

Ah , I th ink it's l ike a l ight jersey. It's got a,  a neck, a long neck. 

A sort of turtle neck, comes up to cover the neck? 

I think so. Is that correct? That's a l l  that comes to my mind.  
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Q.  Right. I just - for the record at  page 4 1 7  at  the ,  your  statements to  the 

pol ice is recorded , " If he had run home he might have saved them ," so 

that's what I was referring to earlier. 

A. 

5 Q .  

Mmm.  

And then he comes up with h is three possibi l ities that we've a l ready 

d iscussed . Now on Wednesday there is this session at the Clark home 

in the early hours of the morn ing and it is said at that time that you said 

you hated your  father and this is Val Boyd giving evidence this time. 

"He talked about the fami ly situation so whi le he talked about h is father, 

1 0  he talked about that he hated his father. He said he was sneaky, he 

used to l isten in  to conversations that had noth ing to do with h im."  Did 

you have that conversation with Val Boyd? 

A. I do bel ieve so. I do bel ieve so. 

Q. Right. And this is somewhat at odds with the picture of a healthy 

1 5  relationship that you described this morning.  

A. Mmm.  Wel l  it, it, this is, to me, this is on ly natural considering what it 

was I was trying to accept had happened to my fami ly. I put myself in  

the situation where I was you know, here I was that there's a father that 

I respected and spent a lot of time with and you know, as I described 

20 earl ier on ,  and then trying to accept that he's just ki l led my entire fami ly. 

What's your  reaction going to be? Natural ly your  emotions change and . 

Q .  Emotions change but the, the idea that he was sneaky and used to 

l isten into conversations and so on -

A. 

25 Q. 

A. 

Wel l ,  yeah but that's -

- that relates back to an earl ier period? 

Yeah ,  it does and that, that's ,  yes it's a factual aspect of who he was 

and it's just one of those things that, okay, you don't talk about a l l  the, 

al l the bad things that happen in your  own particular fami ly. I 'd not 

wanted to talk about any of that to - you know, in this entire 

30 investigation.  It 's been forced on me. I never wanted to bring up the 

whole thing about incest. 

Q .  Mhm? 
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A. It was , you know, put on me to prove that I was innocent and I don't 

want, you know, if the pol ice had done their job right the first time it 

wouldn't have happened . None of this would have happened . Sorry. 

Q .  But  the question at  the moment is  the consistency between these 

pictures. 

A. 

Q .  

A. 

Yes.  

You're presenting of your  father at  d ifferent stages of this narrative and 

how they -

Okay. 

1 0  Q. - can be integrated . 

A. Consistency, wel l ,  I - I 'm not perfect in my retel l ing . That's obvious. 

And th is is one of those situations where they were asking me questions 

about you know the relations in  my fami ly. I was doing my best to tel l  

them, and i t  - you know, the most amount of information that would be 

1 5  helpful possib le. Here's a private conversation that has been taken,  you 

know, from what I considered to be a private, you know, s ituation and a 

confidence type of situation and now related it against me. I - that -

tel l ing my aunty what my father, father's behaviour was l ike, there's 

nothing wrong with that in  my view. My mother was nutty. I accept that 

20 now looking back in h indsight. There were relationship issues between 

the two of them . I accept that now looking back in  h indsight. My father 

was reacting to this breakdown in h is relationsh ip with his wife of 

30-plus years, 25-plus years if she is, and how he behaved wasn't a l l  

explainable. I was a 22 year old k id trying to get on with my own l ife ,  

25 doing my best out there in the world and just, and having a ba l l  and 

having a lot of fun .  I 'm not a counsel lor so trying to explain - or a 

psychologist who can do assessments on people. These are just some 

of the things that I observed . Okay they might be sl ightly incongruous 

because here I was showing up this picture of a wonderfu l ,  up - you 

30 know, upstanding man as my father. Wel l  isn't that exactly what you 

wou ld try and portray to the world? That you come from a perfect 

environment? And then in  a private situation where I 've ridden by grief 

and,  you know, anger and all these other emotions and something 

comes out that is negative, the two aren't mutual ly - aren't exclusive. 
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You know, they don't - they can't - the two can't sti l l  be in ,  you know, 

equal ly true. 

Q. So what, in  effect, you're saying is that after June 20th, certain e lements 

of the relationship and your father's behaviour before June 20th became 

5 more of a focus because of your  reaction to the ki l l ings? 

A. Yes .  I mean no one knew about the incest thing but that sti l l  came out. 

Q. Mhm.  

A. And that's a negative aspect of, of h is emotional state and h is ,  you 

know, mental - you know, mental and emotional state but I d idn 't tel l  

1 0  anybody about that because I d idn't know anything about it. 

Q . I want to talk a l ittle bit about you r  uncle, M ichael Bain .  

A. Mmm.  

Q .  Who I th ink only arrived in Dunedin on the Thursday of the 23rd of June 

and he says that when he spoke to you ,  you simply said , " I 'm coping,"  

1 5  but that you seemed to be, "relaxed and welcoming . "  What - can you 

describe you r  relations with your  U ncle M ichael to the extent they 

existed? 

A. That existed at the time? 

Q.  Yes. 

20 A. It was simi lar to the boys. 

Q .  Except he d idn't l ive in  Duned in d id he? 

A. No.  No,  I mean -

Q. No .  What was h is wife's name? 

A. Anne. 

25 Q. Okay. 

A. Ah , sorry, this is Michael? 

Q .  Michael's wife. 

A. Yes, Anne. 

Q. So he comes to the, to see you on the 28th of June? What seems to 

30 have happened is he arrived on the Thursday. He doesn't real ly 

describe very much interaction between you on that date. 

A. Mmm.  

Q .  We know from the pol ice that they had decided as  of the night before as 

of the Wednesday that they were going to charge you and that's why 
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they d idn't come and see you on the Thu rsday but you had this 

exchange with M ichael .  In  you r  conversation with your  uncles and 

aunts, was there ever any suggestion that they were going to stand 

behind you in this thing and they were going to provide any financial 

5 support or? 

A. Oh yeah ,  they al l ,  they al l  came with , I don't know what M ichael 

specifically said but I remember them al l  offering support and my uncle, 

who - ex-husband of Jane actually, um -

Q.  

1 0  A. 

What's his name? 

Um,  Stewart Lansborough, the father of Heidi and Kim.  

Yes? 

1 5  

Q .  

A .  

Q .  

Ah , he l ives in Wanaka and he offered free run of h is p lace in Wanaka 

for as long as I needed because at that time I don't think he had a 

partner. You know, Jane was going to welcome me into her family and 

then they al l  were qu ite welcoming,  quite supportive at that time. 

Mhm.  Now you say at that time. Once you were charged on the Friday, 

did that attitude change? 

A. Yes.  

Q .  And at -

20 A. Sorry I don't know when exactly their attitude via pol ice changed . Al l I 

know is that at some point during the first few weeks they were 

convinced by the pol ice that I was the ki l ler and they al l  turned against 

me and the - from then on I was interrogated not on ly by the, by my 

lawyer by the psychiatrists and experts that came to view me but also by 

25 my fami ly who would come in and ask extremely lead ing and open and 

hurtful questions and then apparently go and relate it straight back, 

straight to pol ice officer after walking out of the prison and seeing me so 

total ly, you know, misusing their  relationsh ip with me to the point where I 

actually - you know, it became so hurtfu l I stopped actual ly al lowing 

30 them to see me. 

Q. Wel l  M ichael relates that when he was in Dunedin in October for the 

deposition hearings that you decl ined to see him? 

A. Exactly. 

Q .  But then you d id see h im in the December? 
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A. I 'm sorry I don't remember that particular t ime. 

Q .  Then wel l ,  we' l l  come to i t  but the - when you were charged on  

Friday the 24th of  June -

A. 

5 Q .  

A .  

Q .  

A. 

1 0  Q. 

Mmm? 

- was there any subsequent d iscussion of bail or appl ication for bai l? 

( inaudible) I 'm sorry. 

No? Did you ,  in fact, remain in prison from then up unti l  after the 

Privy Counci l -

That's right. 

- decision in 2007? The incident you just referred to, your 

U ncle Michael contacting the pol ice as referred to at page 2464 of his 

testimony where he's asked that - "David had begun to d istrust you ,  

hadn't he?" And M ichael says, " I  don't know." And then the question , 

"Wel l ,  you see we have your  d iary note of where you were l iaising with 

1 5  the pol ice a lot weren't you?" "Wel l ,  I had to , yes . "  Question , "But more 

than that, M r  Bain,  you were actual ly talking to David and then 

immediately ringing the pol ice and tel l ing them what David had said . "  

Answer, "No that's not correct ."  Question,  "Wel l ,  we have i t  in  your  d iary 

here you see? 'Visit David , he had two other visitors. Asked David 

20 about his pet being put down by the Council after a complaint by a 

postie. I mentioned the gruesome play. He commented it was on ly a 

Greek tragedy then . '  ' I  rang that information through to J im Doyle, '  is the 

next entry." Answer, "Okay." Question , "Wel l ,  you see you were asking 

questions of your  nephew and promptly ringing the pol ice, weren't you?" 

25 Answer, "Not on every occasion . If I d id that then there wou ld have 

been a reason but I can't remember doing that but it certain ly wasn't my 

practice to keep the pol ice informed with every discussion that I had with 

h im . "  Do you have any knowledge other than this diary entry that your  

aunts and uncles were feed ing back to  the police things you told them? 

30 A. It wasn't unti l the investigations leading up to the second trial that I 

learned of this. It was only the style of questioning that I was getting 

from my aunts and uncles in the visits, and the, you know, the methods 

that they - I had one of my cousins come in after my mother's birthday 

and say, and asked me extremely hurtfu l questions about whether I had 
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even remembered my mother's birthday. The why, you know, and th is 

is the sort of, you know, rei - fami ly support that I was getting wh ile I 

was on ,  you know, on remand and no support other than from stran -

total strangers and people that became friends because, out of concern .  

5 Q . Well there's quite a furore about the funeral .  

A. Mmm. 

Q. And your choice of music and clothing and so on and I - you've 

explained al l  of that in earlier testimony but the issue of attending the 

funeral -

1 0  A. Mmm. 

Q. - on the Saturday which I think was the Saturday, the day after you 

were charged? 

A. Yes. 

Q .  Do you know whether the prison authorities would have made 

1 5  arrangements for you to attend? Was the barrier to your attendance 

A. 

Q .  

A .  

20 Q. 

A. 

from the fami ly or from the prison authorities. 

From my fami ly, from the pol ice. 

You say the police were opposed? 

I believe so, yeah.  

Why were they opposed? 

Well I don't remember. I wasn't ever g iven any piece of paper but my, 

my lawyer passed on, you know, messages from my fami ly but that th is 

is not going to happen . The prison authorities, as far as they were 

concerned , they would have, you know, their job is just custody so they 

25 would have had 1 0  sort of prison officers standing around me if that was 

what was required. 

Q. Mhm. And is that one of the hurtfu l  incidents you referred to? 

A. Yes.  

Q. On the 28th of June,  M ichael says that he attended to see you at the 

30 prison with some others . He says, "Another member of the fami ly had 

posed the critical question.  I took it on myself then used the words, 'Did 

you do it?' Meaning d id you commit the offence that's been a lleged 

against you?" Question,  "What was his reply, if any?" Answer, "He 

didn't answer he d id it. He d id not say he didn't either. The words that 
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he used from memory were, ' I  told my side of it to the pol ice and I ' l l  stick 

to that. ' That's what I remember vaguely that he said or words to that 

effect." What do you remember of that conversation? 

A. I don't remember that conversation .  

5 Q .  Mhm.  This is  the Tuesday after the funeral .  Had you ,  at that time, 

become somewhat suspicious of your  uncles or was this before 

suspicion set in? 

A. It was before suspicion set in. I think the suspicion actually came, came 

about later on in the piece. You know I 'm talking as in a few months. 

1 0  Q .  I t  seems a very odd response that you were asked by a member of the 

fami ly by the brother of the deceased , Robin ,  "Did you do it?" And to 

get the response, " I  told my side of it to the pol ice and I ' l l  stick to that, " it 

doesn't -

1 5  

20 

25 

A. It doesn't seem overly certain that that is what I said . I - I mean it's wel l  

known that he's, h e  - right from the start had believed that I was gu i lty. 

Q .  Michael? 

A. M ichael. And he's been on TV crying me down and having a go at my 

defence to constantly - he's, he above anybody else in  my, of my 

extended relations has been against me and driving at least - sorry 

Q.  

A. 

Q .  

A .  

Q .  

A. 

supporting, if not you know, aid - actively aiding the case against me. 

Do you ­

So -

Sorry, go ahead . 

So I 'm not overly certain that he's being entirely factual at that stage. 

So . . .  

Of course, he's never been put to the test whereas every s ingle word 

that I have ever uttered has been put to the test. 

Q .  Right. You wou ld agree with me that i f  you said , " I  told my side of i t  to 

the pol ice and I ' l l  stick to that ,"  it would have been a -

30 A. It's not defin itive. 

Q .  - an inappropriate answer? 

A. It's not, it's certain ly not definitive, no, exactly. 

Q. It's not responsive. 
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A. I - and I 've been - I 've done nothing but deny any aspect of th is ,  you 

know, action in this case, involvement in this tragedy. 

Q. Wel l  when he says, "David d idn't say yes, he didn't say he d idn't either." 

A. Mmm. 

5 Q . That wou ld be inconsistent with what you say was your  attitude at the 

time -

A. 

Q .  

A. 

1 0  Q .  

Exactly. 

- and throughout. 

Exactly. 

Right. Would there have been any reason why you can think of why you 

would have been fencing with him as opposed to simply tel l ing h im 

outright that you d idn't do it? 

A. Well if he - if I was back there right now and in that, in the situation I 

was in I 'd be extremely d isappointed that he would even ask me that 

1 5  question as a fami ly member. I wou ld be extremely hurt that he wou ld 

ask me, even th ink to ask me that question considering everything I ,  that 

I had been through ,  the fact that I 'd ,  you know, been den ied a basic right 

to be able to say goodbye to my fami ly. And that was by their choice, 

my fami ly, my relative's choice.  

20 Q.  When you say your  relatives, who do you attribute the decision to? 

A. Well I, I can't - I don't know how made the decision ( inaud ib le) .  I mean 

the ,  the, a lot of the family decisions were made by the trustees of the 

estate and that was John Boyd and M ichael Bain as far as I'm I aware 

but in a l l  honesty, I don't. . .  

25 Q .  S o  the trustees come and see you o n  Tuesday Ju ly 5th about the 

d isposal of the house? 

A. Mmm.  

Q .  And I take i t  you had no objection to  the house being demolished? 

Burned? Destroyed? 

30 A. Yes I d id have objections to it. I d idn't want that. But then that, if we go 

back a l ittle bit that situation is just another, an example, real ly to me of 

how I was being manipulated in my, in the state of mind that I was in to 

make decisions and to have things happen with my so-cal led b lessing . 

Q .  Mmm. 
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A. They, they d iscussed it with me and put it in terms that made it seem 

reasonable and so in the end I have, had no come back essentia l ly 

because even now I can't say that it wasn't my decision . 

Q .  

5 A. 

Wel l  they seem to have a couple of reasons. One is the cost of security. 

Yes .  

Q .  Secondly, the pol ice had taken a chainsaw to parts of the house so that 

it was -

A. It was certain ly -

Q.  - derel ict. 

1 0  A. Yeah ,  it was unl iveable and , I mean I certain ly - yeah look. I accept it, I 

didn't - I wou ldn't have gone back into the house to l ive, defin itely. The 

place wou ld have been,  possibly ended up being demol ished and so 

forth but in dealt - in terms of, you know, preservation of the scene, you 

know, I don't understand why the rush to have to burn the house down 

1 5  and that's only looking back in  h indsight. 

Q. Did you ever request your  uncles as executors of the estate for financial 

help in mounting a defence? 

A. No.  

Q .  Had you at  that time in mind retain ing experts for the defence? 

20 A. I have no - I was 22 years old ,  never been involved in  a situation of this 

nature and I had no idea what was required so that, only aid I asked for 

was with Bob Clark in getting Michael Reed , ah sorry, Guest. 

Q .  M ichael Guest? 

A. 

25 Q. 

A. 

M ichael Guest involved and after that ­

You have a weakness for M ichaels? 

Sorry? Yeah .  Um,  and after that point I was rel iant on them to g ive me 

the best advice as to what was required or not required , I had - even 

the last, you know, 1 6  years that, or so that Joe has been involved in my 

case, I 've been total ly rel iant on him to g ive me the best advice because 

30 these people have, are the experts in  this situation and my mental 

capacity to take into account al l  of this is total ly insufficient. 

Q .  Mmm.  

A .  I don't know the ru les . I don't know how the game is  played and I don't, 

certain ly don't know what was required so asking for financial 
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assistance, I wouldn't have had a clue. I certa in ly have no money on 

me. I t  had been taken by my, you know, into custody, so-cal led , by my 

- as trustees of the, of the estate. 

Q .  Yes.  

5 A. And how they dealt with that after that was up to them. I trusted them 

to, to look after it for me. 

1 0  

1 5  

Q .  N ow eventual ly as I understand it, after the various properties that had 

been sold , and after your  conviction had been upheld by the 

New Zealand Court of Appeal ,  the money was d ivided amongst the 

A. 

Q .  

A. 

Q .  

A. 

Q .  

A. 

Q .  

fami ly? 

That's correct. 

And I take it you d id not share in that d istribution? 

No, no, I 've got nothing. 

And you know approximately the s ize of the estate? 

Approximately 600,000. 

The Crown Law office refers to Mr Mark Buckley? 

Yes.  

And they say that he says that you had confided in h im around 1 990 

that you were sexually interested in a female jogger and that you cou ld 

20 commit the sexual offence against her ,  use your  paper round to get 

away with it and as we know that evidence was eventually excluded by 

the Court of Appeal but what - how d id you know Mark Buckley? 

A. Ah , very innocuous question after al l  that. 

Q .  There are others to  fol low. 

25 A. Um,  I 'm sure there are yes.  Um,  Mark Buckley was, became a fai rly 

good, wel l ,  a close friend of mine after I started in ,  at 

Bayfield High School in sixth form, 1 989. 

Q .  1 989, yes? And d id  you - were you close enough friends to  exchange 

confidences? 

30 A. 

Q. 

A. 

Q. 

Ah , yes,  I guess so, later - you know, after obviously a settl ing in period . 

Did this d iscussion that he related to the pol ice ever take place? 

No .  

What reason wou ld he have for coming up with an untruthfu l anecdote? 

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



92 

A. Because our friendship had ended . Ah , at the, pretty much the end of, 

or faded out and then ended towards the end of the , our seventh form 

year  and we essential ly, you know, I - just, it a l l  ended on bad terms. 

Q. So it was more than drifting apart? It was actual ly -

5 A. 

Q .  

No,  no ,  i t  ended on bad terms. 

And what was the - why was that? 

A. I had witnessed him - because we had goats on our property and I had 

witnessed him performing a deviant act in that situation . I 'm not, I 

wasn't completely fooled but it was certain ly, you know, looked stupid 

1 0  and obviously embarrassing for h im.  Ah , and as we know you have to 

do to take, get the blame away from yourself is point it at somebody 

else, "It was h im,  it was h im."  So what happened is and you can see, 

can see in this, in the yearbook for my last year at high school -

Q. Yes? 

1 5  A. - he made comment -

Q.  Why don't you just read the comment into the record? 

A. Wel l  under my photo he says wel l  there's several d ifferent th ings there ,  

a l l  total ly innocuous but, "Known by friend as Dirty Dave ," which was the 

first time I 'd ever heard that phrase used and then later on , "Most 

20 embarrassing moment - ask Mark Buckley," and final ly, "Most wanted 

thing on a desert island ," is, "Goat," so he was qu ite obviously trying to 

put, you know, sh ift the blame of the , that situation onto me when it was 

h im who performed th is , you know, s i l ly act. 

Q .  And when si l ly act you're talking of - act of a sexual nature with the 

25 goat? 

A. Yes .  So that's what ended our friendship and anything that he has to 

say, I mean,  it's total ly untrue. 

Q. I want to just deal briefly with some of the substantive issues. I 'm not 

going to go through them in detai l  because there are pi les and pi les of 

30 transcripts d iscussing each of these issues but the first of al l  the gloves 

which were found in the b lood ied condition in Stephen's bedroom after 

the murders and as I understand it, you left them in your  d rawer and had 

not used them since this ball for which they had been purchased fai rly 

recently, is that right? 
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A. Yes. Been about two weeks prior. 

Q. And do you have any explanation at all as to how those gloves cou ld 

possibly have wound up in  Stephen's room? 

A. 

5 Q .  

No,  I can on ly provide postulations. 

Wel l ,  the postulation would have to be that if Robin was the murderer, 

A. 

Q. 

A. 

1 0  

Q. 

A. 

then Robin got a hold of the gloves and took -

Wel l  that's -

- them into Stephen's room? 

- that's assuming, yeah that's assuming that the gloves were used in 

the murder. 

Wel l  they were covered in blood . 

And so was the carpet and so was, you know, Stephen's t-shirt and so 

was, you know, a thousand pieces of evidence that were found in  that 

room,  h is mattress. I mean al l  I 'm saying - I 'm not saying that, that they 

1 5  weren't produced , you know, that Robin didn't come in and take the 

gloves from my drawer and use them but then in  saying also that 

Stephen cou ld qu ite possibly have, 'cos he was wel l-known for coming 

in  to, and borrowing stuff of mine just because he looked up to me as 

his big brother. He l iked getting d ressed up in the things that I had l ike 

20 the scuba gear, you know, so there's two possibi l ities there .  That's a l l  

I 'm saying , without ru l ing both out but as for, no, I have no other ideas 

that I can come up with . 

Q .  So you're not satisfied as a resu lt of what you've heard in  that they were 

actual ly establ ished to have been part of the murder fight? Is that right? 

25 A. That's correct. 

Q .  Now the glasses we've had some d iscussion about them and again 

there's this whole notion of whether or not a lens was planted and I 'm 

leaving that to one side and the question of whether or not you used 

them on the weekend we have dealt with . But I want to be sure that I 

30 have whatever help you can g ive me on the police evidence that when 

you were in your  bedroom of the morning of June 20th at 7.30 or 

whenever it was the pol ice officer was there ,  you asked for the glasses 

or you asked for glasses. 

A. Ah yes,  I accept that based on the evidence presented , yes. 
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A I 'm sorry I can 't help in  that really because I don't remember asking for 

g lasses. 

Q .  No.  But you were aware at  the time that you r  own glasses were in  

5 being fixed? 

A On the Monday morning or just? 

Q.  Yes ,  on the Monday morning.  

A Well no, I wasn't real ly aware of anything at al l  so - I mean apparently I ,  

I mentioned that I needed to go off to un iversity and I talked to, you 

1 0  know, talked to the dog as wel l  but I don't remember any of that. 

Q .  Mhm.  

A So what was my state of mind at that time? 

Q.  Can I get this from you,  that to  the extent that you asked for g lasses, 

you wou ld have been asking for your  own g lasses, not for you r  mother's 

1 5  spare pair? 

A I bel ieve so, yes. Yes I wou ld have been.  

Q .  Use of the computer by Robin ,  I take i t  that he was qu ite an - a 

computer enthusiast? 

A He was . 

20 Q.  And you ind icated in your testimony in 1 995 that you had not used the 

computer for some time prior to June 20th and you had not used it on 

June 20th , is that correct? 

A That's correct. I bel ieve the days I gave was May for an assignment or 

something.  

25 Q.  And d id you - you have a recol lection of Robin as being a more regu lar 

user of the computer? 

A Yes .  

Q .  And this was located in  the lounge? 

A I n  the front, yes, in the front lounge area or - and we had a l ittle alcove 

30 that had the computer set up on a makeshift desk. 

Q .  And d id you - can you g ive me some idea of how frequently Robin was 

using it when he was at home? 

A He would ,  frequently, ah,  he would use, use it - oh,  he'd use it most 

days for, when he was at home. And certain ly use it, you know, during 

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



95 

the evening to you know, do stuff for school or whatever if none of us 

kids were using it he'd be on there .  Because both Arawa and Laniet, 

ah ,  Stephen used it as wel l .  Lan iet d idn't use it hard ly at al l  other than 

to play some of the games that we had on it. 

5 Q .  Would you say you used i t  less than your  brother and sisters? 

A. Equal ly the same amount. There were some games that I had on there 

and, and I used it for. I d idn't really know much at al l  about computers 

at the time other than how to start some of the programmes that were 

usefu l for university. 

1 0  Q .  At -

A. Dad , Dad was certain ly the primary user of it because of the sorts of 

things that he was doing at school and only aware of the types of, and 

al l  this networking and so on that he was setting up down there. 

Q. Yes,  I 've read the evidence of what he was doing . 

1 5  A. Okay. I mean and that's - to me, I, I had no understanding of any of 

those sorts of things and what he was up to down there but comparative 

aspect of it would be to turn on the computer and double click on word 

and type a letter and that's pretty much al l  I was doing at the time. 

Whereas Dad would play with the programmes that were on it - and to 

20 do,  I 'm gonna shift files around and, yeah.  I would watch him on 

occasion and just - and have no, no d int of what he was doing ,  get 

bored and go off and muck about in the garden or go for a run .  

Q .  When your  Uncle M ichael saw you in  jai l  in  December 1 994 , he  says at 

page 2465 of the transcript that you objected , "to being described as 

25 unfeel ing and unremorsefu l and lacking in  grief. " Did you have that 

d iscussion with your  Uncle M ichael? 

A. I can't remember that d iscussion. 

Q. There is some suggestion, at least in  the evidence,  that you seemed 

qu ite unemotional in deal ing with a series of events that most people 

30 would have been h igh ly emotional about? 

A. Okay we've just discussed today several situations in which I was 

extremely, h igh ly emotional to a point of you know, being out of contro l .  

Q .  Mmm.  
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A. Go - it fl ies in  the face of that evidence so, I mean , my - the way I deal 

with things, personal ly deal with things, and this is, you know, got 

nothing to do with anything that's on a piece of paper at the moment but 

the way I deal with things is I internal ise my feel ings. I take control of 

5 them and this is exactly what my father used to do as wel l .  He was, you 

know, he - my mother - I 'm my mother's and father's son .  They taught 

me how to behave in society and to , in the , in  the world to be, to give 

outward signs of you know, control and um,  pleasure and being 

respectfu l and al l  the various social norms, that s ituations where I ,  

1 0  where I was able to let go were few and far between. I wasn't in an 

environment in with in those first few days where I felt able to confide 

and on the situations where I d id ,  you know, express some emotion, 

they've then been turned against me so on one, on one hand I 'm being 

damned for being in control of my emotions and trying to be trying to 

1 5  cope with this enormous s ituation and when I am being emotional ,  being 

told it is inappropriate. I can't win .  

Q .  What, but the point I take out of your  Uncle M ichael's testimony i s  that 

you recognised that you had been described as unfeel ing and 

unremorseful and resented it so the premise of the conduct -

20 A. Mmm.  

Q .  - is that as a recognition that what had been put against you is that you 

were unemotional in dealing with this emotional situation.  

A. Yes. 

Q. And are - you seem to be tel l ing me that this, apart from a personal ity 

25 type that you describe, that this is incorrect? 

A. It is incorrect because I was, d id have moments of, you know, emotional 

outbursts but I general ly kept them private and , and again there's 

evidence of me being,  you know, having emotional outbursts, you know, 

with people as, you know, witnessing it and yet they can sti l l  say that 

30 and yet better situation where he's coming to, and you know, interrogate 

me and , and have a go at me in prison at a time when I d idn't trust h im 

so was I going to show him any emotion at al l? I was going to be on my 

guard . I was going to be very careful with what I had to say to h im and 

then I get damned for it. 
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Q. Did you consider your  Uncle John Boyd to be of a simi lar -

A. I have no -

Q .  - mind? 

A. No, I had no idea who to trust at that point so I - especial ly after being 

5 confronted by my cousin in  November, sorry, in  October about my 

mother's birthday. 

Q .  This i s  the incident where she felt there should be some recognition of 

your mother's b irthday? 

A. Yeah ,  where she felt there should have been some recognition and 

1 0  qu izzed me about whether I had remembered or even - or celebrated . 

Yet no one had ever, had come in ,  none of my relatives had actual ly 

come in on her birthday to visit me and help me celebrate it, recognise 

it, or do anything.  I 'd been left alone that day. But the day after, I get 

damned for it. 

1 5  Q .  Did you receive family visits with any frequency once you had been 

arrested on the 24th of June prior to the trial? 

20 

25 

A. Ah , in the in itial months I was, they would come in two to three times a 

Q .  

A. 

Q. 

A. 

Q .  

A. 

week. 

Who's they? 

Ah , various members of my relatives. 

Anybody in particu lar? 

Oh most frequently was Jan and, and the g irls. 

Jan Clark? 

And Bob wou ld come in as wel l  but on occasion , some of the others 

would d rop in  as well because they were obviously sti l l  in town 

supporting - and working on th ings. 

Q. Okay. Who - just one point I want to cover is one of the issues that 

looms large on the technical side are these sock prints. 

A. Yes. 

30 Q. And who made them , you or Robin .  And I just want to have clearly on 

the record , and I th ink you answered this earlier, but from the time that 

you left on you r  paper route and put on the socks that you described 

until the time the police arrived around 7.30 in the morning,  d id you 

change your  socks? 
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A. No I d idn't. 

Q .  Did you change any of your  cloth ing? 

A. No I d idn't. Ah , sorry, the only thing I did change in my, of my clothing 

was the take - had taken the red sweatshirt off and put it in the washing , 

5 it's the only cha - d ifference between leaving the house and when, you 

know, the pol ice arrived . 

Q .  Right. And we've already been through the fact -

A. And shoes obviously. 

Q. Shoes off, yes,  and again I th ink you've been insistent that at no time 

1 0  were you wearing outer garments whether the green, loose-weave 

v-neck sweater exh ibit 98 or the track pants or anything over the 

clothing you've described as having been found in  by the pol ice around 

7 .30 that morning? 

A. 

1 5  Q .  

A. 

20 Q .  

That's correct. 

Now we've been through a lot of material and I just, I want to g ive you 

the opportun ity of saying anyth ing wh ich you want to say that I haven't 

covered or that may not be apparent to me from stuff that I 've read with 

respect to your  claim to entitlement to compensation? 

Sorry I wasn't prepared for th is, um . . .  

Wou ld you - there's n o  compulsion to make a statement. I just want the 

- you to be clear that the opportunity is there should you wish to say 

something.  

A. The only th ing I can reiterate is that these five members of my family 

were my l ife. They were part of who I was. We were extremely close. 

25 We all loved each other dearly. The last thing that I could possibly have 

done is to take their l ives. I find it d ifficult hurting an animal ,  but to take 

a person's l ife, let alone my own fami ly's l ife is un imaginable and not 

only have I served 1 3  years in prison for doing this, I 've also served the 

so-cal led sentence of being labelled a convicted kil ler and a murderer 

30 and you know, a monster, and being told on a dai ly basis that I 'm a 

psychopath and I was psychotic and a l l  these various, you know, 

horrible, you know, psychiatric issues and al l  this sort of - I 've had al l  of 

this to deal with and so the pain and the anguish that I have felt has 

been, you know, from the original mourning has been compounded time 
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and time and t ime again .  I want to assure you that the last thing I cou ld 

have done if we strip away all those immaterial aspects of things and al l  

the names I 've been cal led , the last thing that I should be cal led is a 

murderer 'cos I d id not ki l l  my family. 

5 A. All right, thank you very much. At this point m ight open to the 

Crown Law office to suggest any additional questions they wou ld l ike 

me to put. 

INTERVIEW ADJOURNS 

1 0  I NTERVIEW RESUMES 

EXAMI NATION CONTI NUES: BINNIE J 

Q. I 've had a chance to speak with the Crown Law office people and there 

are really only four  points of clarification that they've asked me to deal 

with . The first is the d iscussion we had about the arrangement on 

1 5  Sunday June the 1 9th to collect Arawa and Lan iet at the museum cafe 

and the question general ly was the, Arawa's access to the fam ily 

vehicle. I think was a Toyota, if I 'm correct? 

A. It was a Toyota stationwagon.  

Q .  Stationwagon.  D id  she ord inarily use the vehicle for work purposes? 

20 A. Ah , wel l  she wou ld use the vehicle if it was avai lable, yes that's correct. 

Q .  Mmm. 

A. I don't know, you know, it cou ld be private things or work commitment. 

Q. Mmm. 

A.  I f  you know what I mean, not just work. 

25 Q.  D id  she have any greater or lesser access to  i t  than any of the other 

sibl ings? 

A. No. Wel l ,  Lan iet d idn't use it, I don't th ink she had her l icence at the 

time. 

Q. 

30 A. 

Because she was away from home? 

And she was away from home, exactly. 

Q .  Oh sorry d id you say she was not l icensed? 

A. I don't th ink she was l icensed . 
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Q .  And o n  this particular day, o n  June the 1 9th , d id Arawa have the car? 

A. Yes. 

Q .  Did she take i t  with her to work and then -

A. Yes she d id .  

5 Q .  - brought you a l l  back. Al l right. Sunday night ,  we're talking about the 

same day, the - Arawa was apparently not at the, didn't stay for Sunday 

n ight d inner, is that correct? 

A. When we got back from the museum cafe and stopped at Laniet's flat. 

There had been a phone cal l ,  I think, a message that Mum had taken 

1 0  while we, before we got back requesting Arawa to go off and do some 

babysitting so she immediately went downstairs and got changed and to 

go and they were going to pick her up and take her to their place so 

that's what happened -

Q.  That happens before d inner? 

1 5  A. 

Q. 

A. 

Q. 

20 A. 

Yes ,  i t  was yes. 

And you mention going off with Lan iet to the fish and chip shop, so I 

take it there was no meal that had been prepared for Sunday n ight? 

No,  there hadn't been.  

Was i t  improvised? 

It was just done - yeah that's right, I mean there was, I can't remember 

how the discussion went or anyth ing but it was,  just that's what we 

decided to do. 

Q. And at that point the Toyota was at home because Arawa had been 

picked up to go on her babysitting -

25 A. 

Q. 

Yes,  yes that's correct. 

And this I think we've covered but perhaps could confirm it, that dealing 

with these damaged glasses, the frames and the one, on the right-hand, 

lens were in your  bedroom and you described how they were generally 

in  your  mother's room and that you hadn't been using them and the 

30 question simply is do you have any explanation as to how those 

damaged frames and the right lens could have wound up in you r  room 

on the Monday morn ing? 

A. No,  I have no explanation because I d idn't use them.  
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Q .  And you're quite clear that they were not in  you r  room on the Sunday 

night when you went to s leep? 

A. No I can't be clear because I can't - no, I have no memory of seeing 

them on the chair. 

5 Q .  Yes.  

A. But they' re certainly - I had not used them at any time through the 

weekend so I can't be certain of anything,  really. 

Q .  

A .  

So you don't know i f  they were there or they weren't there? 

No.  

1 0  Q .  I n  the - page 4 1 0  of the statements to the police ,  and this has to  do with 

the laundry issues, you were asked about the sorting the clothing and so 

on and you were talking about stand ing between the towel cupboard 

and the d ishwasher. Question , "Would you be d i rectly in  front of the 

metal wash basin?" "Yes, two or three out from it." Question,  "Was 

1 5  there anyth ing in the basin?" Answer, "Some wet towels. I th ink there 

had been a spi l l  when I was away. "  

A. Oh okay. 

Q .  So the - I think you had said earlier that you didn't recal l  the towels in  

the basin? 

20 A. That's correct. I remember that part of the conversation today but I , I 'm 

- I wou ld have to rely on the evidence I gave then . 

Q .  As the more -

A. As the more accurate. 

Q .  Right. Thank you those are the questions from the Crown Law office, 

25 and Mr Reed , re-examination? 

M R  REED: 

Can I just ask a few questions? 

RE-EXAMI NATIO N :  MR REED 

30 Q. The - first to the laundry we just talked about a moment ago and 

Justice Binnie asked you a number of questions about the l ighting in 

that laundry? 

A. Yes. 
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Q .  The - one of the police officers gave evidence that when h e  went into 

the laundry, he asked for the l ight to be turned on only to find that it was 

a l ready on it was so d im .  Can I just simply ask you ,  is that consistent 

with your  memory of how dim it would be when -

5 A. Yes, it was very d im.  

Q.  Another matter, please , is  you were asked about going on the paper 

rou nd and asked about a particular woman and you said to 

Justice Binnie that she gave you fruit and that sort of thing . 

A. Yes .  

1 0  Q .  There was the suggestion at the trial that you had contrived somehow to 

make a noise or make yourself known at that woman's house as you 

went past. Can you just explain to Justice Binnie what had happened to 

that lady and as to why you ,  why you used to go up to where you d id 

and . . .  

1 5  A. Um ,  she had a,  a qu ite a large dog .  I th ink it was from - oh I 'm sorry if -

it's just escaped me but the name, the breed , the breed of dog is the, 

the typical type, it had the barrel  of rum underneath . 

Q .  St  Bernard? 

A. St Bernard , thank you .  That style of dog and she had a gate at the top 

20 of the stai rs lead ing to her, the front porch of her house and so she had 

asked because it was a d ifficult thing for her being relatively older lady 

coming down through the gate, down those stairs in the dark to the 

letterbox, it was a very sheltered part of Dunedin but icy and so for al l  

those reasons she asked if I would mind putting the paper up on the 

25 porch beside the door and she said not to worry about the dog because 

he wou ld bark but that was fine because it would let her know that I had 

just arrived and she'd come out and get the paper and for that service 

she would then give me the fruit once a week. 

Q .  ( inaud ible) so when i t  is  suggested that somehow you contrived this, 

30 what do you say to that? 

A. I 'd have to total ly deny that I d id contrive anything because that was the 

arrangement that she and I had made so the suggestion that I tried to 

be noticed at any stage is, you know, rid iculous. 
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Q.  And in that same context, the Crown claimed - Justice Binn ie's, but 

from the Crown Law office, that they make this apparent al legation that 

you m ight have contrived being at the gate by going backwards and 

forwards at an earl ier time without - was her evidence.  What is your  

5 reaction to those sort of a l legations without any foundation? What do 

you say to that? 

A. Wel l  it goes along with everything that, you know, I 'm constantly dealing 

with and all these, you know - and especial ly in the lead up to the 

second trial and being,  again ,  and read ing some of the notes, you know, 

1 0  during this investigation and new things keep popping up without any 

foundation , without, you know, any real proof whatsoever and it angers 

me, d isappoints me and this is the system that I was reliant on to prove 

- at the start of things to prove me innocent and to find that I wasn't 

involved in this situation. I trusted them and was betrayed by them. 

1 5  Q. Thank you .  Now cou ld you please refer to the red tab, page 380 

please? Just down to, just past halfway down and there's a question 

starts, ( inaudible) tel l ing you ,  last n ight, this morning,  do you see that? 

A. Yes.  

Q .  Now just to  get your  bearings and then go below that to  the answer. 

20 Now presumably the answer is you ,  the question is the pol ice? Yes,  

now this is - just to get you in context, this is Detective Dunne and th is 

is approximately 1 1 . 00 am on the Monday morning and if you look at the 

statement, it's very near the start of the questioning.  It's only on the 

third page. 

25 A. Yes.  

Q .  Do you see that? Now just focus back again ,  p lease, on where I 've just 

pointed you to and you see the last l ine of that answer is, "Can you tell 

me what has happened?" Do you see that? 

A. Yes. 

30 Q. Do you accept that you may have ask, asked that? 

A. As a question ,  yes.  

Q.  And you see the, the - what is the answer but is put as a question from 

the police ,  the pol ice say, "Advised , "  showing it's not actual ly how you 

said it but, "Advised h im as correct and Mum and Dad dead . "  You see? 
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Q.  Now that seems to be the basis of somehow suggesting that you were 

incorrectly saying,  as you said to the 1 1 1  operator, "They' re al l  dead . "  

Do you recal l  that Detective Dunne d id tel l  you that Mum and Dad were 

5 dead? Do you recal l  that? 

A. I 'm sorry I don't recal l  this conversation.  I mean I recal l  being in the 

room with the detective and being interviewed. 

Q. Mmm. 

A.  

1 0  Q .  

But  not specific . . .  

Which is - if you were told by the pol ice officer your  mum and dad are 

dead , d id you ki l l  s - Robin? ( inaudible) evidence.  

BINNIE J :  

I think it's more argument than evidence. 

1 5  RE-EXAMINATION CONTI N U ES :  MR REED 

Q. That's fine Sir. Now just on the - now this is in the, of the (inaud ible) . 

Cou ld I refer you p lease to page 1 83 of Mr  Karam's submission 

( inaudible). 

20 BINNIE J :  

Look, g o  ahead , I 'm famil iar with this. 

M R  REE D :  

Do you mind me just stand ing here maybe Sir? 

25 

B I N N I E  J :  

No.  

RE-EXAMINATION CONTI NUES:  M R  REED 

Q. Justice Binnie asked you some questions about Val Boyd and about you 

30 hating your  father, right? 

A. Mmm.  

BAIN DAVID CULLEN INTERVIEW (23 July 2012) 



1 05 

Q.  And you answered , "Yes." Just - I want you to  read , p lease, the next 

paragraph ,  6 . 1 69 ,  just read that please? 

A. I guess continued , "And -" 

Q .  Read i t  yourself, wel l  actual ly, read i t  out because H is  Honour doesn't 

5 have it, so just read it out? 

A. "And d id he say in the same part of the same conversation , ' If my father 

has done this, I can never forgive him and that is a terrible burden to 

carry around for the rest of my l ife , '  Val Boyd answered , ' He d id . '  

Q .  Right. Now that's her  quoting you as saying that. Can I just ask you ,  do 

1 0  you have any recollection of saying that at a time after saying you hated 

your  father? Do you have any recol lection of that? 

A. Sorry I ,  I don't have any specific recol lection of the ,  of the conversation . 

Q .  Wel l ,  ( inaudible) straightforward matter. You were asked about a,  a 

woman whose evidence was excluded at the trial who was going to give 

1 5  evidence that your mother was worried to the extent that she told a Mrs 

Dunne, I bel ieve -

A. Yes.  

Q .  - she was the inspector's wife in Napier or  Hastings, that she was 

worried that your  father had - might get a gun and shoot the fami ly. I 

20 simply want to ask you ,  do you actually remember that there was any 

M rs Dunne who was the detective's wife who l ived in Napier? Do you 

remember that? 

A. I have, I have no knowledge of her at a l l  real ly. 

25 BINNIE J :  

I think that's as far as you can g o  on that. 

MR REED: 

Yes, yes,  I ( inaud ible) ,  I suffer from Mr Karam in my ear, Sir, but I 've put up 

30 with i t  for a number of years now. Very d istracting. He's a very frustrating 

lawyer. 
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RE-EXAMINATION CONTI N U ES:  MR REED 

Q.  There was some other evidence excluded at  the trial from a ,  a 

Ms Maxwel l ,  a midwife who had been in Papua New Guinea and was 

retel l ing - something had happened between her and Arawa in the 

5 swimming pool where Arawa said that she had demonstrated to her 

about your  father as to how she could put her finger in  her vagina.  Do 

you have personal ,  can I ask you ,  do you remember the friend of Arawa, 

now Ms Maxwel l ,  a - I don't know what her Christian name is. 

1 0  B I N N I E  J :  

I 'm not sure that this real ly arises out of anything.  I 'm aware of what you're 

referring to because it's already in the materia l .  Can you -

M R REE D :  

15 Yes,  it's ( inaudible) 

BINNIE J :  

- can you focus the question a l ittle bit? 

20 MR REE D :  

Yes.  

RE-EXAMI NATION CONTI N U ES :  MR REED 

Q.  Yes ,  wel l  first of a l l  do  you remember such (inaud ible), a friend of 

Arawa? 

25 A. 

Q .  

No I don't believe so. 

You don't? If you don't -

A. Cert - no, there were, there were a lot of friends,  you know, we were -

had , we a l l  had a lot of friends but I don't remember hers ,  my younger 

sister's friends. 

30 Q .  Justice Binnie asked you as  to whether you had ever, even with the 

benefit of h indsight, had any inkl ing of any incest or any improper sexual 

contact between your  father and I bel ieve the question was Laniet. Can 
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I j ust ask you ,  thinking back to Papua New Guinea, d id you have any 

such concerns or notice that? 

A. No I d idn't. 

Q .  Thank you .  When was the first time you ever found out that Lan iet had 

been a prostitute? 

A. Um,  I bel ieve it would have been put to me during the, the Friday when I 

was arrested . 

Q.  D id you bel ieve that? 

A. Wel l  no I d idn 't bel ieve it  at the time because I ,  I thought i t  was just -

1 0  and this was put to me by one of the, the pol ice officers and so I d idn't ,  I 

thought it was just the scare tactics and shock tactics to try and get me 

to confess. 

Q .  Wel l  just on ,  whi le we're on the question at this point, whether o r  not 

there was incest between Laniet and your  father, there's been a lot of 

1 5  evidence and witnesses that Lan iet was going around town saying there 

was incest or improper conduct. Did you ever get any inkl ing from any 

of those people or hear anything in Duned in that she was saying these 

things as d istinct from whether it actually happened? 

A. 

20 Q .  

No .  

The newspaper you've been asked questions about, how many days a 

week was your  father away from home? 

A. Ah , from Monday - he would leave on the Monday morn ing to go to 

Taieri Mouth and come back on the Friday - oh sorry, my apologies ,  he 

would leave on the Monday morning,  go to school ,  come back on 

25 Monday evening for choir practice and then leave again on the Tuesday 

and then not come back ti l l  Friday. 

Q .  Right. And on the days he  wasn't at home, who picked up the 

newspaper? 

A. 

30 Q. 

Um,  general ly I d id .  

Ah yes,  you were asked questions about M r  Buckley. Now Buckley, 

accord ing to the police, said that there was a particular g irl in the street 

that you were planning,  somehow, to rape. Was there ever a g i rl in that 

street that you were aware of? 

A. Ah , there was no girl . 
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Q.  And are you aware of whether the police investigated it or found there 

was ever a g irl? 

A. I am aware that they investigated but I , I have no knowledge they found 

anybody ( inaudible) .  

5 Q .  And are you aware that Mr Karam and the defence team tried to ever 

find out whether there was a g irl who l ived there? 

A. I bel ieve some research was done but noth ing was ever found. 

Q .  Right. Ah yes , Michael Bain - in January, evidence was given at the 

second trial by M ichael Bain ,  your  uncle? 

1 0  A. Yes . 

1 5  

Q .  That when he last saw your father off at Wel l ington airport to fly back to 

Dunedin ,  your  father was walking towards the plane but then turned and 

said to Michael words to the effect, and they' re my words, " I 've gotta go 

back and face it al l again . "  

BINNIE J :  

"That situation ,"  I think h is expression was "that situation."  

MR REED: 

20 Was it? Thank you Sir. My memory wasn't ( inaudible) . 

RE-EXAMI NATION CONTI N U ES:  MR REED 

Q. "That situation ."  Do you have any idea what "that situation" he was 

referring to or what that would be l ikely to be? 

A. Absolutely, yeah .  He and my mother had constant - I mean there was 

25 constant tension in  the house because he was certain ly uncomfortable. 

He was certain ly, um, I would describe h im as being , you know, brow 

beaten and put down by my mother and the entire situation was a 

d ifficu lt one for h im.  I can completely understand why he would say 

something l ike that. 

30 Q.  Among the questions that have been put to you today in relation to your  

behaviour  before the deaths and that the ( inaudible) of your behaviour 

was perhaps, in  my words, "fearful" or  not? A number of witnesses at 

you r  trial  on your  behalf gave evidence that you were a perfectly normal 
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happy person .  Can you just clarify, p lease, in  those few days before, 

what was your  l ife l ike? What were you doing? Were you happy, 

unhappy, depressed? What were you doing? Let's take the week 

before. 

Um,  okay the week before ,  I guess the only feel ing of concern that I 

had ,  if any, was as d iscussed with [ ... ]  about  [ ... ]  but 

then things seemed to be going exceptional ly wel l  with her, with  [ ... ] ,  

because we'd just been to the midwinter bal l together, had a lovely 

evening and things looked extremely promising. Um,  I was singing with 

1 0  several choirs ,  I was - had just fin ished performing in  one of the theatre 

company performances, the gondol iers and we'd had good reviews I 

was, had started practices for Oed ipus Rex and was getting good 

comments back from the director of that. Um,  so everyth ing in  my 

chosen profession was heading,  going forward and looking promising.  

1 5  Um,  personal l ife was looking promising,  l ike, and I was carrying on with 

my sports side as wel l  so nothing seemed to me, to answer the 

question . 

Q .  

A. 

20 Q.  

A. 

Q .  

A. 

Q. 

25 

A. 

And do you remember Harry Love, the producer -

Yes, yes.  

Do you recal l h is evidence in the trial? 

Yes I do.  

What - were you enjoying that? 

Was I enjoying his evidence? 

No,  sorry, wel l  yes I know you did but - we a l l  d id but - were you 

enjoying the relationship with him and the play? 

He was - I found him to be an exceptional ly open lecturer. I remember 

him inviting all classic, classics students up to his house for a barbecue 

which seemed to me at the time an extraord inary thing to do but he se -

he was very progressive I guess, um,  style of lecturer and , and l iberal in 

30 that he would ask for a class representative and I think I volunteered to 

do that. Um . . .  

Q. And do you remember, one of your  lecturers, Catherine Spencer? 

A. Um . . .  

Q .  She -
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A. Yes ,  she's, she was not a lecturer as such. She was in a - techn ician in 

a language lab that, to whom I sought I advice. 

Q .  Yes .  What was your  relationship l ike with her? 

A. Good , fine. I mean I saw her several times for the purposes of doing 

5 translation work in  language stud ies for my senior courses . 

Q .  Right. And of  course, she gave evidence at the trial as  to how you were 

at that time? 

A. Yes .  

Q .  Was there anyth ing unusual that you recal l  during that time with her  or 

1 0  anyth ing or? 

A. No,  no there was noth ing ever unusual , I mean . . .  

Q .  Thank you .  You mentioned to Justice Binnie that you've been examined 

by psychiatrists , psycholog ists and everybody under the sun? 

A. Yes . 

1 5  Q .  But  has anyone, to your  knowledge, from any of those examinations 

ever suggested you are, to use a layman's term, weird ( inaudible) or 

psychotic or a psychopath? 

A. No.  There's never been any h int let alone a d i rect accusation or 

anyth ing that. . .  

20 Q. And in relation to Dr Brinded , the psychiatrist, can you just, can you 

have any recollection of how many times he would have spoken to you 

or interviewed you over those years? 

A. I could estimate the number of times but it was constant and regular, 

probably every fortnight he would come in to see me over a period of 

25 about five to eight years . 

Q .  Thank you .  Now just two th ings left, please. Oh ,  no ,  sorry three. One 

easy one. The target that Justice Binnie has referred you to the target 

with five ci rcles, evidence was g iven at the trial  as to where the target 

practice took p lace. Do you remember which farm it was or - he was up 

30 there ,  which farm it was where the target was used? 

A. I th ink, ah, I don't know, you' l l  have to forgive me if I'm wrong on this 

matter but I bel ieve it was Thompson.  It was,  um . . .  

Q .  You were somewhere up past Taieri Mouth? 
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A. It was just past the Ta - it was on the way, you go through Taieri Mouth , 

past the school wh ich is on the right and you carry on up the h i l l  sl ightly 

and it was up in that, just into that first plot. 

Q. Yes. 

5 A. I don't know the - can't describe the -

Q .  And the target was what, attached to a tree or something? 

A. To a fence post. 

Q .  A fence post? Okay. Come to the cafe and Arawa picking you up on 

the, the n ight you went back, the night (inaud ible). 

1 0  A. Yes? 

1 5  

Q. Mr Karam's at i t  again in my ear so . . .  

BINNIE J :  

You should switch Karams. 

MR REED: 

We tried that at the trial ( inaudible) you know that didn't work. 

RE-EXAMI NATIO N  CONTI NUES: MR REED 

Q. Excuse me.  Arawa, you say, had the car? 

20 A. Yes. 

Q .  Yes. And was she planning to come to the cafe to pick anyone up? 

A. Ah , yes it'd been d iscussed the evening , ah,  I mean the n ight before 

with Mum that she - obviously Mum had been in touch with Lan iet and it 

had been d iscussed that Arawa was taking the car to the museum cafe. 

25 Ah , Laniet had recently got a job there as wel l  and they were both going 

to come back home. 

Q. So why d id you go to the cafe? 

A. Ah , just to get a r ide home. 

Q .  Right. 

30 A. I mean it was only a matter of half an hour or so between my fin ish ing at 

the rehearsals and the others going, fin ishing their shift. 

Q .  A l l  right and although it's sort of been asked before but was there some 

devious plan by you to force Laniet to go home that n ight? 
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Q .  Final point, p lease, the g lasses. You r  mother's ones. When you placed 

the newspaper whenever you brought it in ,  was that put on that 

sideboard in the hal l  or where ,  where was the newspaper usual ly put? 

5 A. Um ,  it was put - specifically as I can remember, it was put underneath 

the bust that was on the bookshelf d i rectly on the left of the hal lway -

Q. Right. 

A. - as you come in the front door. 

Q .  All right, and is  that, i s  that very near to  your  room? 

1 0  A. It's right - there's, the book case ends here and my door was right 

there .  

Q.  And what distance are we talking about? 

A. Oh ,  it wou ld have been - the, the - it wou ld be the width of the frame 

around the door. 

1 5  Q. Right. 

A. Inches. 

Q. Now we know evidence was cal led at the trial which we'd never known 

before, that one police officer had actually moved the glasses on the 

chair. Do you recal l  that? 

20 A. Yes. 

Q. Do you know whether your  mother ever put her glasses on that same 

un it where the newspaper was put? Do you know whether she ever did 

that? 

A. No.  She, um,  she had - her eyesight was,  as you know, equal ly 

25 affected as mine is now and we both wore our g lasses, you know, pretty 

much fu l l-time. 

Q.  Right. 

A. Um ,  putting where - I mean she kept her glasses in the case in her 

d rawer and her - d idn 't just l ie them around.  

30 Q .  D id  you use those glasses to  ki l l  your  fami ly? 

A. I d id not use the glasses and I d id not ki l l  my fami ly. 

Q .  Thank you very much .  
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BINNIE J :  

Q. Thank you very much Mr Reed , thank you Mr  Bain.  I much appreciate 

you r  coming and co-operating in this inquiry. 

A. 

5 Q .  

Wel l ,  I hope it's been of some assistance. 

It's been of g reat assistance. 

INTERVIEW CONCLUDES 
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[1] The defendants seek costs on a 2B basis in respect of their successful 

applications to strike out the claims. Mr Siemer opposes the application. 

[2] Under High Court r 14. 1 ( 1 )  "all matters are at the discretion of the Court if 

they relate to costs". This is not an unfettered discretion. It is subject to principles 

set out in the High Court Rules and the leading judgments on costs. The first stated 

principle, in r 14.2(a) is that "the party who fails with respect to a proceeding or an 

interlocutory application should pay costs to the party who succeeds". 

[3] Mr Siemer advanped two main grounds for opposing the application. The 

first is that he "has not received any break down of costs from the State defendant". 

Mr Siemer said that for that reason he is not able to address the issue "from an 

informed position". This would not prevent a decision on the question of costs as a 

matter of principle. However, there are schedules attached to the defendants' 

memorandum setting out the details in respect of the costs items sought. There is 

nothing in this ground of opposition. 

[4] The second ground is that there was "a fundamental and fatal flaw in law" in 

my substantive judgment and Mr Siemer has appealed. This is not a reason to 

decline costs. 

[5] There will be orders for costs in each of the proceedings, together with 

disbursements, as sought. 

Woodhouse J 
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THE COURT: 

Lad ies and gentlemen, as you heard yesterday Mr Cottle - Mr Dean Cottle was an 

intended defence witness but is not avai lable to be called . The background to that is 

as follows. An attempt was made to serve a witness summons on him on the 1 3th of 

May. He actively evaded service of the summons. I issued a warrant for h is arrest 

last week on the 2 1 st of May, unbeknown to me at that time and only establ ished 

subsequent to last week, Mr  Cottle had flown to Brisbane on the 1 6th of May. You 

d raw your own conclusions no doubt about that. So that is the background and the 

reason for h is unavailabi l ity. I have however ruled it is appropriate you hear his 

evidence. He made a statement to the pol ice on the 23rd of June 1 994 at 1 1 .55 am 

at the Criminal Investigation Branch office in Duned in .  And he said this. 



BRIEF OF EVIDENCE OF DEAN ROBERT COTTLE READ BY CONSENT 

Dean Robert Cottle is my fu l l  name. I reside at 82A Playfair Street, Duned in phone 

4878342. I am presently unemployed and I am aged 27 years. I am making this 

statement to Detective Malcolm Ingl is about knowing Laniet Bain .  I fi rst met Lan iet 

about 1 0  months ago in a bar in Duned in .  We got talking and got on wel l .  After that 

meeting we got to know each other and became friends.  Lan iet wou ld talk to me and 

sometimes I would take her out for d inner. She did tel l  me that she had been a 

prostitute at some stage.  When I fi rst started to see her, I wou ld see her maybe 

three or fou r  times a week. Towards the end of Apri l I was seeing her less and it had 

been about three or four  weeks since I 'd last seen her, but in the times we had 

together she used to tel l  me th ings. She was a nice g irl and we got on wel l .  About 

the family, she told me that her father had been having sex with her and this had 

been happening for years, but he was sti l l  doing this as I bel ieved it. She told me 

that she wouldn't go to bed until 3 am and knew this. She didn't want it coming out 

what had happened to her, I wasn't to tel l  anyone. It was one of the reasons for her 

leaving home. She was also fed up with everything . Her mother was hassl ing her 

and they used to sit around and each take turns at talking to God . She first moved 

into a flat in Kaikorai Val ley off Nairn Street. There were no-hopers in there and I 

told her that she should get out of that address. She moved out of that flat and into 

the Russel l  Street address. It could 've been the start of March . She used to go up 

to Alexandra with the fami ly. She also told me that her sister Arawa had been 

involved in  some prostitution. I presumed that she had told her sister what she had 

been doing . I asked what her sister had thought of that and she had repl ied , "Not 

much", as she'd done a couple of jobs herself. I d idn't push it any more and let it 

drop. She was also involved with cannabis but I 'm not interested in that. I decided 

on Friday 1 7  June to g ive her a ring and see what she was up to. I phoned the 

family home as I knew that she was moving out of Russell Street and I thought that 

she had moved home. I spoke to her mother and she gave me the phone number to 

get hold of her. I had told her that it was a friend trying to get hold of her. I phoned 

the number and they answered , "Taieri Beach SchooL" I presumed that it was her 

father that answered the phone and I was surprised as I d idn't think she would be 

back with her father. He told me that she was in town somewhere and he thought 

that she would be back at about seven. Later that day I was driving through town 

and I saw Laniet coming out of a coffee shop, it was in the afternoon. It was the 



coffee shop that is on George Street past Frederick Street, head ing north on the 

right-hand side. It has a big noticeboard and is dark with students using it. I stopped 

and spoke to her on the footpath for about five, 1 0  minutes. She told me that she 

was going to make a new start of everything and that her parents had been 

questioning her about what she was doing. She said that she was going to tel l  them 

everything and make a clean start of things. I said that if she wanted to talk, to g ive 

me a ring or if she wanted to go out for d inner. She had a lways been very, very 

scared of her parents finding out what she was doing. I thought by saying that, she 

was going to tel l  her parents about prostitution .  That was about al l  we said . I don't 

think it would have taken longer than five minutes. I d idn't see any friends that she 

could have been with . She d idn't talk much about the rest of the fami ly but it seemed 

quite normal that she got on with her brothers and sister as wel l ,  that she was closer 

to Arawa. I never met David ,  I only ever saw him once when I picked her up outside 

the Trust Bank Theatre in King Edward Street. She said , 'That's my brother. " She 

only d id those shows to keep everyone happy, she d idn't l ike doing them. Ever since 

I 've known her all she has wanted to do is go back to Papua New Guinea. She 

real ly l iked it over there. The night she told me about what her father had done to 

her, she also told me before this that something had happened to her in Papua New 

Guinea. She d idn't say what but I presumed she meant something sexual .  After that 

she started crying and told me about what her father d id to her. Just th inking back 

on it, I 'm not sure if it was Friday. I think it was Friday but if you check their phone 

you wil l  see a call from me. She seemed quite a level-headed g irl to me. I 've read 

this statement and it's true and correct, and it's signed D R Cottle. 

THE COURT: 

Now on the 26th of June 1 995 Mr Cottle made an affidavit, that is a sworn statement 

and in it he said this in relation to the statement that I 've just read to you .  

FURTHER EVIDENCE OF DEAN ROBERT C OTTLE READ BY CONSENT 

I wish to add some more detai l  to the statement. Laniet was clearly agitated on the 

Friday afternoon before the ki l l ings. She told me that she was going home that 

weekend to tel l  the fami ly everything about what had been occurring.  She also said, 

' I 'm going to put a stop to everything . '  She actual ly used the term that she was sick 

of, 'everyone getting up her. '  She d id not actually refer to the incest with her father 



during the Friday conversation.  She also told me that the incestuous relationsh ip 

with her father had commenced in Papua New Gu inea. 
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22nCl June 1994 
1020 hours 
Otago University 
Computer Studies Centre 

MARTIN JAMES COX STATES 

My full name is Martin James COX. I live at 1 1  Koremata Street, Green Island. My phone---·-­
number is 488 3575. I am employed by the University of Otago as a computing adviser. 

The number here is phone 479 853 1 .  

I am making this stateme�t to Detective ROBINSON o f  the Dunedin CIB about the 
examination I made of a Phillips IBM compatible computer at 65 Every Street, Dunedin .  

I was requested to assist the police ascertain what time a certain message had been typed on 
a Phillips IBM compatible computer which was at 65 Every Street, Dunedin. 

The message on the computer read "Sorry you are the only one who deserves to stay " .  

To ascertain the time this message was typed into the computer w e  firstly saved the' message 
to a file. We called that file Message Qoc. We turned the computer off, without closing 
down the word processor programme. We turned the computer back on. I noticed at this 
time that the computer's clock was not being set to the correct time. 

We went to look at the files for the word processor. Included in those files was a file ,  � 
�. That file was created when the word processor was last started. That was at 1200 

-
am on 0 l . 0 1 . 80 

., 

This time and date are relative to the computer's  internal clock. The file that we saved, 

Message Doc, was dated Qm.am on �01� \ That is thirty one hours and thirty t;;;' 
minutes after the word processor was started.. 

-

A co,ble at the house recorded the time we turned the machine off. Presumably the 
computer (word processor) was'started thirty one hours and tfiirty two minutes prior. 

In conclusion we can say that the word processor was started thirty one hours and thirty 
minutes before we saved the message, and that time was recorded by the constable. So by 
subtracting that time from the time the message was saved we can establish the time that the 
word processor was started. 
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We can say from the time and date of the temporary file that the word processor was started 
within one minutes of the computer being switched on. 

We cannot accurately determine the time that the message was typed, b ut we can determine 
the time the computer was switched on and the time the word processor was started. To all 
intents and purposes they can be regarded as being the same time. 

I HAVE READ TInS STATE. IT IS TRUE AND CORRECT 

'M J COX' 

S tatement taken and witnessed by: 

'C J ROBINSON' 
Detecti ve 7172 
22nd June 1994 
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To The Hon Ian Binnie QC 

From Pau l  Rishworth 

Date 10 June 2012 

The Prosecution's Duty of Disclosure 

You asked about the extent of the prosecution's duty of d isclosure in a crimina l  case 

in 1995, and  particu la rly whether it extended to documents and information in the 

possession of the ESR but unknown to Pol ice and Crown Prosecutor. 

You said that "the Crown takes the position that a lot of the 'fresh' evidence found 

after the 1995 tria l was in ESR records not d isclosed to the pol ice thus  not d isclosed 

by the Crown - BUT, says the Crown, the defence COULD have asked for d isclosure 

of the experts' notes but, the defence having fa i led to do so, the Crown had no 

further  obl igation in that regard ." 

My response: 

Summary 

1 The ESR is an entity d istinct from Pol ice and Crown (which I wi l l  ca l l  the 

"prosecution
,,

) . l That proposition was expl icitly affi rmed by the Court of Appeal, in a 

case a bout crimina l  d isclosure responsibi l ities i n  2001, based on reasoning that 

wou ld  have appl ied equa l ly in 1994-95.  The Crown's position that you refer to above 

is correct in that the prosecution's d isclosure obl igations wou ld  not have extended 

to materia l that was i n  the control of a th ird party such as ESR and which it d id not 

have, and d id not know about. The ESR is not a part of the prosecution. 

2 Any specific requests by the defence for information bel ieved to be held by 

ESR would, in the normal course of things, have been passed on to ESR by the 

prosecution .  And ESR wou ld  have been expected to supply that i nformation, subject 

to any proper reasons for not doing so (such as publ ic interest immunity) .  

3 You a lso asked a series of  specific questions which I set out here in bu l let 

points, with a summary of my response a longside :  

1 For reasons described below at  para 65ff, by  "prosecution" I mean the  police officer or agency 

handl ing the prosecution, for whom ( in indictable matters) the Crown Solicitor or h is  or her  agent or 

employee wi l l  be acting as counsel. There is no relevant distinction to be made between Crown and 

police in  the disclosure context. 
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• did the pol ice have a duty to open their files to the Crown prosecutor? Yes, 

because there is no relevant distinction in this context between police and 

Crown; the d uty is upon the prosecution 

• did the pol ice have an obl igation to demand from ERA (and other experts they 

consu lted ) the experts' fi les? The reports that they sought and obtained from 

experts including ESR and which were therefore in their possession a nd control 

ought to have been disclosed. Material  on experts' files retained by those by 

experts (such as ESR), and of which the prosecution was unaware, did not have 

to be disclosed by the prosecution . (in other words the prosecution was not 

required, for purposes of disclosure, to obtain all documents held by ESR) 

• if the pol ice got the files of these experts d id the pol ice have to show the experts' 

files to the Crown? Yes, again because there is no relevant distinction between 

police and Crown in disclosure context 

• did the Crown then have a duty to d isclose the materia l  obta ined from the 

experts then in its possession to the defence? Yes, subject only to relevance 

(and proper reasons for withholding such as public interest immunity) 

• was there any d ifference in these respects between experts consu lted by the 

pol ice as opposed to those experts actua l ly ca l led as witnesses for the 

prosecution? No: all relevant material held by the prosecution ought to have 

been disclosed including that which was not to be adduced as evidence. 

More deta i led advice now fol lows, accord ing to this outl ine.  

The lega l basis of criminal  d isclosure in 1994-95 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

A. Is ESR a part of "the prosecution" or is it a third party? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

B.  Is there a distinction between Pol ice and Crown for disclosure purposes? . . . . . . . . . . . . . . . . . . .  16 

C. M ust all ESR materia l  in  the possession of the prosecution be made avai lable to the 

defence or only that which is to be given in evidence? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  20 

The legal basis of criminal disclosure in 1994-95 

4 In 1995 crimina l  d isclosure law was a n  ama lgam of: 

(a ) common law principles derived from the right to a fa ir tria l and the 

derivative right lito make fu l l  answer and defence" 

(b) entit lements of accused persons under enactments 

5 Since 1 June 2009 criminal  d isclosure has been governed by the Crimina l  

Disclosure Act 2008. The 2008 Act was understood to codify existing practices and 

essentia l ly to restate the common law position .  Under the 2008 Act d isclosure 

became a statutory entitlement for accused persons, rather than being driven by the 

common law. Because the 2008 Act was substantia l ly a codification of then current 
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practice, it is sal ient to the present inquiry because it sheds l ight on pre-existi ng law. 

I d iscuss some of the new Act's provisions at relevant points below. 

I now look at each source of d isclosure obl igations, operating in  1995, in turn.  

Statutory provisions for disclosure 

6 As to deta i ls of the charge itself, s 329(4) of the Crimes Act 1961 requ ired 

(and sti l l  requ i res) ind ictments to contain "so much detai l  of the circumstances of 

the a l leged crime as is sufficient to give the accused reasonable information 

concerning the act or omission to be proved against him . . .  " ) .  

7 Sections 24 and 25 of the New Zea land B i l l  of Rights Act 1990 spoke, in 

genera l terms, to matters of d isclosure: 

24. Rights of persons charged-Everyone who is charged with an offence-

(a) shal l  be informed promptly and in deta i l  of the nature and cause of the charge; 

a nd [ .. . ] 

(d) Sha l l  have the right to adequate time and facilities to prepare a defence; [ . . . .  ] 

25. Minimum standards of criminal procedure-Everyone who is charged with a n  

offence has, in relation t o  t h e  determination of t h e  charge, t h e  fol lowing min imum 

rights: 

(a) the right to a fai r  and pu blic hearing by an independent a nd impartial cou rt; [ .... ] 

But these rights were expressed at a level of genera l ity that meant, in fact, that 

much turned on the common law conception of what was requ ired for a fa ir tria l .  

8 The Officia l  Information Act 1982 ("O IA" ) became relevant to the field of 

crimina l  d isclosu re .  In Commissioner of Police v Ombudsman [1988] 1 NZLR 385 (also 

reported as Pearce v Thompson ( 1988) 3 CRNZ 268) the Court of Appeal affi rmed 

that the concept of "personal information" under the OIA (to which a person was 

entitled upon request) included witness statements in  summary prosecutions. 

Accordingly, on request, these had to be disclosed. This case therefore assured, for 

summary matters, the same state of affa irs that perta ined in ind ictable matters (that 

is, those which involved a prel iminary hearing) - pre-tria l disclosure of proposed 

prosecution evidence. The OIA cou ld  a lso be invoked in indictable matters. 

9 The OIA had not been intended as a crimina l  d isclosure statute. And there 

cou ld  be categories of proposed evidence or other relevant materia l  that were not 

captured by the phrase "persona l  information". Expert evidence might wel l  be in  

that category. So common law principles of  disclosure continued to be very 

important. 

Common law disclosure 

10 As to common law duties of d isclosure, these had been considered in the 

leading case of R v Mason [1976] 2 NZLR 122. Pol ice had interviewed about 4000 
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people. Defence counsel requested names and addresses and any written 

statements from persons not being ca l led as witnesses. The Court of Appea l held 

that pol ice had a duty to disclose names and addresses of those who cou ld give 

materia l  statements to the defence, but that there was no duty to supply written 

statements (this was said to be subject to a judicial discretion if fa irness and justice 

demanded a particu lar  statement be suppl ied) .  

11 In R v Wickliffe [1986] 1 NZLR 4 it  was held that when a pol ice job sheet 

showed a witness may have made an earl ier statement in confl ict with what was to 

be given at trial, that information ought to be made avai lab le to the defence before 

tria l .  

12  Sundry other cases explored aspects of  d isclosure a rising out  of  the fa ir tria l  

imperative. In the Ombudsman case, as wel l  as deal ing with the appl ication of the 

O IA to crimina l  d isclosure, the Court of Appea l affi rmed the common law duties as 

then u nderstood .  

1 3  Under the common law the test for d isclosure revolved around the concept 

of "materia l ity". So, for example, in  R v Price (unreported 1992) the pol ice had not 

d isclosed a witness statement of a person whose evidence they judged to be 

immaterial (he had denied a l l  knowledge of the offence and pol ice had no reason to 

disbel ieve h im) .  The Court of Appeal held that this evidence did not have to be 

d isclosed because the information cou ld  not reasonably be regarded as relevant and 

of  a nature which "in the reasonable contemplation of  its holder [might] be of 

assistance to the defence". 

14 The author of (then the only) comprehensive text on crimina l  d isclosure, 

Janet November in Disclosure in Criminal Cases, Butterworths, 1999, offers the view 

that "materia l ity" was not seen as broadly in New Zea land as it was in the United 

Kingdom (where the test was not whether evidence was adjudged to advance the 

accused's case or weaken the prosecution case, but whether  it was "materia l" in the 

sense that it might possibly be of help to the defence by, say, opening up new l ines 

of inqu iry) . She reports (para 5. 1.3) that d isclosure was there requ ired of a l l  evidence 

held by the prosecution un less it was manifestly irre levant or there was a publ ic 

interest reason for non-disclosure .  

15 Ms November bel ieved a lso that the Canadian approach under R v 

Stinchcombe [1991] 3 SCR 326 was wider than that of New Zea land .  The Canadian 

approach was said to requ ire that al l  re levant information be d isclosed in ind ictable 

matters with no d istinction between excu lpatory or inculpatory evidence and 

inc lud ing statements from people who provided re levant evidence but whom the 

Crown does not intend to ca l l .  

16 Because the New Zealand understanding was that the  prosecution judged 

materia l ity, there was of course the possib i l ity that the defence would never become 

aware of a certa in  item of potential evidence (because the prosecutor's judgment 

might mean it wou ld not be d isclosed).  
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17 Speaking to this potential gap, in R v Hall [1987] 1 NZLR 616 at 628 the Cou rt 

of Appea l said that "should the defence wish to pursue a particu lar  inqu iry which is 

made known to the Crown, then in the interests of justice the Crown should assist by 

supplying any information it has ava i lable relevant to that inquiry."2 

18 I note that Ms November, writing as I say in  1999, describes the position 

genera l ly as fo l lows (p 65) :  

The judges n o  longer talk about a rule of practice whereby the prosecution should 

disclose relevant evidence to the defence, but of "duties" to disclose in  the interests 

of a fa i r  tria l, and by the imposition of sanctions for non-disclosure [they] clearly 

demonstrate that the prosecution has enforceab le duties to disclose certain matters 

before trial. U ndoubted ly this is a developing a rea a nd categories of disclosure a re 

not closed. 

U nder the Official Information Act ... the defendant has a right to personal 

information, and it is certainly a rguable that the common law duties to provide 

other matters listed in th is chapter, such as convictions of prosecution witnesses, 

create a right to that information for the defenda nt, subject to public interest and 

other exceptions. 

19 A very usefu l summary of the position in 1994-95 is a lso to be found in the 

judgment of the Fu l l  Court of the H igh Court in Attorney-General v Otahuhu District 

Court [2001] 1 NZLR 737, a case d iscussed more fu l ly below (being the case 

mentioned a l ready, establ ishing that ESR is an entity distinct from the "Crown" and 

hence the prosecution) .  In the cou rse of its judgment, the Ful l  Court summarized the 

A fu l ler extract from the judgment: "It would be unreasonable to impose on the Crown an 

obl igation to seek out from the extensive police inquiries facts which u ltimately are not relevant to 

the case against the accused but which might assist some aspect of the defence case which has not 

been made known to the Crown. However, should the defence wish to pursue a particu lar inqu iry 

wh ich is made known to the Crown, then in  the interests of justice the Crown should assist by 

supplying any i nformation it has avai lable relevant to that inquiry. The more co-operative the Crown 

is with reasonable and specific requests from the defence before the trial the less l ikely wil l  there be 

problems after the trial  when police job sheets are inspected. If any d ifficulty arises, the 

circumstances may warrant the Court making an order for the information to be supplied. (See R v 

Mason [1976] 2 NZLR 122. )  But a genera l  inquiry by the defence for any information wh ich may be 

helpful to the defence, as was made in this case, is too vague and requires no more of the Crown than 

to comply with the well establ ished princip les requiring the Crown in certain circumstances to make 

avai lable to the defence, witnesses or their statements as the case may be. The Crown should also 

disclose any conflict that may be material between the evidence of a witness and other statements 

made by the witness and known to the prosecution.  Apart from these princip les the Crown shou ld act 

with the utmost candour and fairness making a ful l ,  adequate and impartial presentation of the facts. 

(See Adams on Criminal Law (2nd ed) para 3034). We do not consider the Crown in this case to have 

fal len short in its duty of fairness to the defence nor do we consider that a miscarriage of justice has 

occurred through the information concerning Ringrose not being avai lable to Mr Wil l iams at the tria l  

when there is sti l l  no evidence to shake his a l ibi or to connect h im with the offence or with the 

al leged theft of the bayonet or hat from the appel lant's premises." 
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genera l law as to crimina l  d isclosure .  Though decided in late 2000 the position would 

have been s imi lar  in 1994-95. The Court sa id  (my emphasis) : 

It is apparent from an ana lysis of the existing New Zea land authorities that 

d isclosure in criminal  cases, whether at common law or under the NZBORA is 

governed by s imi lar considerations: 

(a)  Disclosu re is genera l ly triggered by a request on behalf of the accused person . 

(b) Disclosure of irrelevant material is not requ ired. 

(c) The decision as to relevance is a matter for the pol ice or their counsel, but is 

reviewable by the Courts on a pre-tria l application. 

(d) There may be good reason for withholding docu ments including, by ana logy, the 

grounds set out in ss 6 and 9 of the Official I nformation Act. 

(e) Whether  there is good reason to withhold is a lso reviewa ble in the Cou rts on 

pre-tria l  appl ications. 

20 That Court then discussed R v Stinchcombe which it recognized "reversed the 

onus by requ iring the prosecution to justify non-disclosure" (para [42] ) .  It 

commented that no fi nal  view was required as to whether New Zea land law was or 

should be the same, but said: 

However, we agree [with cou nsel] that the Stinchcombe approach has merit and 

may wel l ,  in  a ny event, reflect the genera l practice in  this country, bea ring in mind 

the signa l  impact which the advent of the OIA has had on criminal  discovery. 

Amongst other  things, the Stinchcombe approach wou ld overcome the d ifficu lty 

which an accused person has in knowing what material the pol ice or the Crown may 

have in  their possession or power relating to maters at issue. However the precise 

scope of the duty would need ca refu l attention to ensure that the disclosure 

obligation did not im pose an unnecessa ry or u nduly burdensome responsibi l ity on 

the pol ice or Crown. It  should a lso be noted that Stinchcombe did not address the 

issue of documents in the hands of th ird parties. 

21 Whi le the Cou rt in the Otahuhu District Court case speaks of d isclosure 

genera l ly being triggered by a defence request, it seems that practice wou ld  often 

have been to make d isclosure without request. I note that the "Prosecution 

Manua l", publ ished by Law in Order Ltd as a service to prosecuting agencies in New 

Zealand,  and ava i lable to them by on-l ine subscription, said (in 2006, and hence prior 

to the Crimina l  Disclosure Act 2008) :  

I t  i s  good pol icy that disclosure in  a crimina l  prosecution is made even if  a request 

for disclosure has not been received from the defence. 

22 It is worth noting that under the Crimina l  Disclosure Act 2008 (once it came 

into force in 2009) the prosecution's d isclosure obl igations a re as fol lows: u nder s 

12(1) there are initial disclosure obligations triggered by the laying of charges, with 

provision under s 12(2) for defence requests of fu rther information at that stage; 

6 



then in s 13 there are further d isclosure obl igations (on a not gui lty plea in a 

summary case, or on the e lection of tria l  by jury when such e lection is possib le, or on 

the laying of an  ind ictment); and s 14 then permits requests by the defence for 

d isclosure of additional information (to be identified with as much particu larity as 

possib le) .  The specific content of the obl igations in ss 12 and 13 a re set out in those 

sections. 

In  short, the current statutory regime comprises a set of standard entitlements plus 

the opportunity for specific requests for information (these then to be compl ied with 

so long as the request is judged relevant and no grounds for withhold ing apply). 

23 The 1995 practice would have been essentia l ly s imi lar, and this is affi rmed by 

the N ovember book, written in 1999. 

24 The November book usefu l ly sets out the various categories of information 

that Pol ice might have to d isclose u nder the law as at 1999 (which would have been 

the same in  1995) .  I set these categories out below, adding commentary only where 

it is helpfu l to do so - for example, by pointing to a reas of uncerta inty or vagueness 

a bout the rule or practice. For present purposes it is the categories of expert 

evidence, and the re lated category of evidence in the hands of third parties, that are 

relevant. 

25 The categories discussed by November are: 

• Job sheets (though noting that in one case a fa i l ure to d isclose the whole job 

sheet made no materia l d ifference to the fai rness of a tria l )  
• Briefs of  evidence 

• Summa ries of facts prepared for presentation to court in summary cases ( in 

a nticipation of gui lty p leas and sentencing) 
• Unused names and addresses of interviewees. Here it is noted that there 

was (at the time of writing) doubt about whether the statements of "unused" 

witnesses must be disclosed .  The leading case of R v Mason requ ired only 

that names and addresses be d isclosed, whi le noting that in "tru ly 

exceptiona l  cases" a refusal to hand over statements might resu lt i n  

unfa irness to  the  defence and perhaps a miscarriage of  justice. The author 

then notes that in  the United Kingdom and Canada (under R v Stinchcombe) 

"a l l  statements obta ined from persons who have provided relevant 

information to the authorities shou ld  be produced notwithstanding that they 

are not proposed as witnesses". 
• Exculpatory unused statements. Here the author records Un ited Kingdom 

authority ( Lord Denning and  Danckwerts U in Dallison v Caffery [1965] 1 QB 

348) to the effect that if an interviewed witness can give excu lpatory 

evidence then the Crown shou ld ca l l  that witness or  make his statement 

ava i l able to the defence. November notes that this a rgument was put to the 

New Zea land Court of Appeal in  the Mason case but that the Court agreed 

with Mol ler  J at fi rst instance that a statement must be suppl ied only in "tru ly 

exceptiona l  cases" . November opines that an  excu lpatory statement ought to 
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be seen as a tru ly exceptional case requiring d isclosure. I n  the resu lt, she 

says: "The law in New Zea land is thus not completely clear" (p 70 at para 

6 .2 .2)  
• Previous inconsistent statements of prosecution witness 

• Convictions of prosecution witnesses relevant to credibility 

• Other significant matters that may affect credibility of prosecution 

witnesses 

• Inducements or immunity given to witnesses 

• Expert evidence in the possession of the prosecution 

26 This last category is, of course, germane to your  question .  For present 

purposes, these questions then arise:  

A. is ESR embraced within the term "the prosecution"? Or is it, instead, a 

"third party" in the context of crimina l  d isclosure, to which a separate 

regime appl ies? (And it is the position in 1994-95 that is re levant.) 

B.  Is there a distinction between Crown and pol ice or are both embraced 

within the term "prosecution"? 

C. Must al l  ESR materia l  in the possession of the prosecution be made 

avai lab le to the defence or only that which is to be given i n  evidence? 

In the ba lance of this memorandum I address these 3 questions in turn. 

A. Is ESR a part of lithe prosecution" or is it a third party? 

27 In  1994-95 ESR would have been (and in  2012 wou ld sti l l  be) regarded as a n  

entity separate from the prosecution, a n d  hence a s  a third party for d isclosure 

purposes. The prosecution's d isclosure obl igations therefore did not extend to 

documents held by it, only to those documents held by the prosecution. That said, if 

requests had been made by the defence for certain  documents that ESR held or was 

bel ieved to have held, then the expectation would have been that the prosecution 

wou ld  have conveyed those requests and  that ESR would have complied with them 

subject to any appl icable reasons not to do so such as publ ic interest immunity. 

More deta i l  on these points now fol lows. 

28 That ESR was an  entity d istinct from the prosecution was affirmed in various 

ways in  1994-95. The Crown Research Institutes Act 1992 established the framework 

for "CRls", of which Environmenta l Research and Science ("ERSil) was and remains 

one. Each CRI was incorporated under genera l companies legislation, with 

Government ministers holding its shares, and with a board of d irectors a ppointed by 

Cabinet charged with making operational  decisions (and holding office under (now) 

the Companies Act 1993 and Crown Entities Act 2004) . CRls are accountable under a 

statement of corporate intent that they must del iver every year (s 16) and report 

against (s 17). They are amenable to receiving specific written d irections from 

shareholding min isters but in other respects autonomous (s 12) .  They a re charged 
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with ( inter a l ia) research for the "benefit of New Zea land" and exhibiting a "sense of 

social responsibi l ity" (s 5) .  

29 The initia l CRls were successors to the older "Department of Scientific and 

Industria l  Research". 

30 As to ESR's involvement (and former DSIR's involvement) in forensic science 

for prosecutions, this was the subject of some specific provisions inc luded in the 

New Zea land Law Society's "Rules of Professional Conduct" for barristers and 

sol icitors.  In the Ru les operative in 1994-95, Appendix I I  set out what it  described as 

a "procedure" : 

Defence Access to Examinations by the Institute of Environmental Health 

and Forensic Sciences ('The Institute') (formerly the DSI R) 

31 The procedure is described as a "Pol ice instruction by the Commissioner of 

Pol ice and agreed to by the NZ Law Society" . It was noted that the procedure was 

not b inding in individual  cases (obviously a necessary point to make given that it 

cou ld not itself qua l ify as "law") .  But this procedure was, I bel ieve, evidence of the 

practice and of the understanding of the common law by practitioners of the time. In 

summary the e ight paragraphs making up the agreed procedure were these (my 

emphasis) : 

1. Defence requests for detai ls of ESR reports, or for d iscussions with 

ana lysts, or for samples, were to be made through the prosecution 

2. Prosecution to advise defence (on request) of general findings of 

analysis by ESR; prosecution to supply copies of written reports or 

certificates when such exist 

3. If defence wish to ascerta in  the techniques used by ana lysts they may 

make written requests through a prosecutor and the answer wi l l  be 

suppl ied through the prosecutor 

4. Where an ESR test favou rs the defendant the prosecutor was to forward 

without delay even if no request is made by defence 

5. Where defence request a sample for private ana lysis, such shal l  be 

suppl ied if avai lab le .  

6 .  Defence not permitted as of right to test the actual  pol ice exhibit e .g .  a 

blood-stained shirt .  Permission for defence experts to be present whi le 

the ESR examines such items may be granted. 

7. Defence may request ESR perform a particu lar  test and such sha l l  be 

carried out un less good reasons exist for refusal .  

8 .  Queries by pol ice or ana lysts as to interpretation of the instructions or 

guidance as to situations not covered were to be referred to the Pol ice 

Commissioner (Lega l Section) or the Director of the Institute. 

32  A premise of these procedu res was that ESR is a distinct entity from the 

prosecution, a lbeit that defence requests to ESR should genera l ly be channeled 

through the prosecution. Another premise was that d isclosure h inged on a defence 
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request, a lbeit that point 4 made it c lear that evidence received by the prosecution 

that favoured the defence should be turned over without request. 

The Criminal Law Reform Committee Report of 1986 

33 Further confi rmation of the understanding of the law in that period can be 

seen from the report of the NZ Crimina l  Law Reform Committee's3 report for the 

Min ister of Justice on Crimina l  Discovery in 1986. This report dated from before the 

Ombudsman case had brought the O IA into the fie ld .  It discussed the whole fie ld  of 

crimina l  d isclosure, urging legislation to make it more certa in .  

34 Under the heading "expert evidence" the Committee recorded the then 

status quo - that the Law Society Rules of Professional Conduct requ ired prosecutors 

to d isclose expert evidence prepared for a case by the DSIR (as I said, the DSIR was, 

in 1986, the predecessor to what is now ESR). The Law Reform Committee u rged 

that a s imi lar  a pproach be taken to a l l  expert evidence, not just ESR evidence .  The 

premise of this part of the Committee's report, and indeed of the instructions in the 

Law Society's Code of Eth ics, was that the expert evidence be in the possession of 

Police if it were to attract the d isclosu re obl igation.  Neither the Committee Report 

nor the Law Society's Ru les were speaking to the case of material he ld not by Pol ice 

but only by ESR, and of which Police d id  not know. The Crimina l  Law Reform 
Committee said this (my emphasis) : 

139 In the first category [this was a reference to scientific a nd technical reports] 

we support mandatory disclosure of fina l  reports supplied to the prosecution by 

persons who a re to be cal led to give "expert evidence". If requested the prosecutor 

should su pply a sufficient description of the method used by the witness to enable 

a nother person to preform an independent investigation. 

140 A similar procedure should be used in  respect of reports prepared by 

persons whom the prosecution does not propose to ca l l .  We considered whether it 

might be sufficient for such reports to be su pplied only on request. A difficu lty with 

that proposition, as was demonstrated in the Thomas case [a wel l-known New 

Zea land misca rriage of justice case], is that the defence may be completely unaware 

that a person has been approached and had furnished critical information to the 

prosecution. Given the critica l importance of scientific evidence in some tria ls, we 

favour automatic disclosure. 

35 The sal ient point here is  that this Report is  speaking of expert evidence 

avai lab le to the prosecution. That, they recommend, ought a l l  to be d isclosed 

automatica l ly.  We see these recommendations bearing fru it in the 2008 legislation 

and no doubt in practice before then. 

The Criminal Law Reform Committee was a forerunner to what is now the New Zealand Law 

Commission, our law reform body. In 1986 there were three or four special ist "subject area" 

committees that served this reform function, and the Criminal Law Reform Committee was one. 
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36 Simi la rly, Janet November's book spoke of a duty to d isclose "expert 

evidence in the possession of the prosecution" (p 79).  She suggests, in l ight of the 

Crimina l  Law Reform Committee's recommendation and the Un ited Kingdom case of 

R v Ward [1993] 2 All ER 577 (EWCA Crim) (d iscussed below, in which criticism was 

made of government scientists for withholding exculpatory materia l )  that the 

pragmatic approach ought to be to d isclose al l  prosecution expert evidence to the 

defence. But this is not in context a ny suggestion that the prosecution must d isclose 

that which they do not have. Nor that ESR was to be regarded as embraced by the 

term "prosecution". 

37 Indeed, there was no suggestion  in 1994-95 that there was an  obl igation on 

the prosecution to locate and ga in access to matter in hands of third parties of which 

it was not aware (and about which it had not been asked) .  The common and 

consistent understanding seems to have been that the obl igation was on the 

prosecution to disclose that which was in its possession (which may well include 

expert reports), but not to approach th ird parties to gather fu rther information to 

d isclose. And, fu rther, that ESR was a third party. 

38 Fina l ly I note that in 1990 the New Zea land Law Commission produced a 

report entitled Criminal Procedure Part 1 :  Disclosure and Committal. (The NZ Law 

Commission was created in 1987 and assumed the functions that had been formerly 

carried out by the various "subject matter" law reform committees, of which the 

Crimina l  Law Reform Committee mentioned above was one. )  In  para 46 the NZLC 

said (my emphasis): 

The police operate u nder some self-imposed disclosure obligations. For example, 

the Commissioner of Pol ice has issued an instruction, agreed to by the New Zealand 

Law Society, setting out a procedure for defence access to expert evidence obtained 

from the Depa rtment of Scientific a nd Industria l  Resea rch. In addition a 

considerable amount of disclosure has a lways taken place on a n  informa l  basis. This 

is of cou rse dependent u pon the existence of a good working re lationship between 

individua l  prosecutors and defence counsel .  

39 I n  setting out its broad proposa ls, the NZLC set out (at para 78) a l ist of 

examp les of the types of material to be d isclosed . It included (my emphasis) :  

I n  terms of a system involving fu l l  disclosure, any statement of expert opinion 

obtained by the prosecution a nd not restricted as at present to opinion or  advice of 

the DSIR 

40 In  the next paragraph the NZLC referred, in passing, to "the need for the 

investigative arm to pass on  conscientiously al l  relevant information to the 

prosecutor [which] wi l l  be crucial to the success of a d isclosure regime: but that 

obl igation a lso cannot be appropriately la id down by legislative decree. This, too, is a 

matter of interna l  regu lation .
,,4 

The reference to "this, too" is because the same paragraph a lso recorded that there should 

be no statutory obligation to pass on "unrecorded information which had been received by some 
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41 These references to practice in  the 1980s and 1990s are a l l  consistent with 

what u ltimately came a bout in the 2008 Act. That is, the prosecution bears a duty to 

provide information in its possession, includ ing that which is not to be adduced as 

evidence. The Crimina l  Disclosure Act 2008 was understood to codify the procedure 

that had evolved by then and not seen to make major changes, save of course that it 

makes d isclosure a matter of statutory entitlement and not simply a n  imperative 

d riven by the common law right to a fa ir trial, or rights to request "persona l  

information" u nder the OIA. As to what is d isclosed, re levantly for the present 

inqu iry, the 2008 Act says (in s 13(3)) (my emphasis) : 

(g) a copy of a ny i nformation supplied to the prosecutor in connection with the case 

by a ny person or persons whom the prosecutor proposes to ca l l  to give evidence as 

an expert witness of witnesses. 

(h) A copy of any relevant information supplied to the prosecutor by a person or 

persons whom the prosecutor considered ca l l ing to give evidence as an expert 

witness or witnesses, but elected not to do so. 

42 Again, this makes it clear that the prosecution's obl igation is to disclose 

information that it possesses, and does not extend to information in the hands of 

third parties of which it has no knowledge. 

Judicial affirmation that ESR is a third party and not part of the prosecution 

43 The premise of the Pol ice Instructions, and of both the law reform 

institutions (1986 and 1990) is that ESR (and before it DSIR) was a n  entity separate 

from the prosecution. This was expl icitly affirmed in a 2001 Court of Appea l case to 

which I now turn. 

44 There were actua l ly two cases on the point in 2000-2001. The fi rst, Police v 

Keogh [2000] 1 NZLR 736 took a contra ry view - holding that ESR could be identified 

with the prosecution for d isclosure purposes. The second case, Attorney-General v 

Otahuhu District Court [2001] 1 NZLR 373 which went to the Court of Appeal ( [2001] 

3 NZLR 740), d isagreed. It affi rmed the position outl ined above : that ESR is d istinct. 

(In the first case, the point had not been critical for the judge's decision in any 

event.) 

45 Both cases involved a defence request to the prosecution that ESR make 

ava i lab le, pre-trial, a copy of the manufacturer's manua l  for the evidential breath­

testing device that ESR used in ana lyzing samples of breath for impaired-driving 

offences. The appl ication was made in the context of the prosecution - that is, 

against the police, rather than by way of an originating appl ication .  Pol ice passed the 

request to ESR. 

ind ividual  during an investigation or prior to trial" There might, said the NZLC, be oversight or  

carelessness, or pressure of work or even impropriety which might wrongly result in the absence of a 

record of information which ought to have been processed and fi led. But the NZLC said this was not a 

matter to be controlled by legislation but by explicit administrative regulation .  
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46 Pol ice (and ESR) resisted d isclosu re in each case, c la iming (at the u rging of 

the device's manufacturer) that the manual  conta ined trade secrets and confidentia l  

information and that the manufacturer might e lect to  withdraw the manua l, and 

hence make the devices unusable, i f  its information cou ld not be protected .  

47 The first case was Police v Keogh [2000] 1 NZLR 736 .  One step in the 

prosecution's argument against the defence a ppl ication was that ESR was a separate 

entity and hence a "third party" for the purposes of pol ice d isclosure rules. 

48 Chambers J in the H igh Court rejected the submission that ESR and the 

prosecution were d istinct . He rel ied in part on a Un ited Kingdom "miscarriage of 

justice" case, R v Ward [1993] 1 WLR 619, in which it was held that "government 

scientists" had breached their d isclosure obl igations. (Their fa i l ings to disclose 

materia l  advantageous to the defence resulted in the convictions of Ms Ward being 

set aside.)  Chambers J held that, in New Zea la nd, ESR were a lso, in effect, 

"government scientists" and cou ld  not be regarded as separate from the Crown and 

hence pol ice for disclosure purposes. H is  reasons were that shares in  a CR I  such as 

ESR were held by Ministers of the Crown; that these shares cou ld  not lawfu l ly be 

so ld to another person; and that CRls  had a statutory duty to undertake research for 

the benefit of New Zealand and to exhibit a sense of "socia l  responsibi l ity". 

Therefore, he held, the ESR cou ld  not for d isclosure purposes be treated as d istinct 

from the police. 

49 That ru l ing was technica l ly obiter i n  l ight of his operative conclusion that the 

evidence (that is, the manual )  was not tru ly relevant to the defence case, because 

the offence a l leged turned on a blood test and not a breath test. 

50 The same point then arose in the second case, which was about a breath 

test : Attorney-General v Otahuhu District Court [2001] 1 NZLR 737.  A Fu l l  Court (that 

is, two H igh Court judges) was convened because it was being asked to depart from 

some of the reasoning of Chambers J,  and because the decision wou ld  affect many 

future cases. 

51 The Fu l l  Court differed from Chambers J on the point now of interest. It held 

that ESR was an  entity d istinct from the Pol ice.  Its reasons were these. Fi rst, l ike 

Chambers J, the Fu l l  Court recognised that: 

• ESR is a Crown Research Institute (CRI) formed u nder the Crown Research 

Institutes Act 1992 
• It is a l imited l iabi l ity company with shares held by the Min ister of F inance 

and the Minster on charge of CRls 
• It must exhibit a sense of social responsibi l ity 
• The Crown has a n  u lt imate control over a CRI in  that the Prime Min ister is 

empowered to give written d i rections to it, after consultation with the 

Min isters 
• ESR has a close relationship with Pol ice in  that under the Land Transport Act 

it is an  approved laboratory for blood testing and breath testing. 

52 Even so, said the Ful l  Court: 
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• ESR is a lega l entity d istinct from the Pol ice "and trad itiona l ly has striven to 

u phold its independence and impartia l ity". 

53 Said the Court ( [22] ) :  

I n  that respect, w e  accept that the ESR must remain  a n d  b e  seen t o  b e  independent 

of the pol ice in the best traditions of scientific objectivity. We a lso accept that 

docu ments held by the ESR a re not strictly within the "power" or "control" of the 

pol ice in  their prosecutorial role. To borrow from the esta blished principles in civil 

procedure, the police are not lawfu l ly entitled to demand production of the manual  

without the consent of some other person: Lonrho Ltd v Shell Petroleum Co Ltd 
[1980] 1 WLR 627 at 635 .  In this case, at least the consent of Lion/CM I  as the owners 

of the documents a nd possibly the consent of a n  appropriate senior officer of the 

ESR as wel l .  

54 As to the Ward case on which Chambers J had partly relied, the Fu l l  Court 

said that it ra ised d ifferent issues (fa i lu re of scientists to d isclose resu lts of certain 

tests "specifica l ly in  re lation to the prosecution in issue") .  Said the Court: "There 

could be no quarrel at a l l  with that proposition but it does not ra ise in any d irect way 

the issue we have to consider" (at [23] ) .  

55 I take the Fu l l  Court's point there to be that, i f  s imi lar facts to Ward arose in 

New Zea land, the same conclusion might wel l  be reached in  that culpable fa i l ings of 

the ESR (to d isclose materia l casting doubts on the evidence that its employees in  

fact gave) might wel l  have consequences for a conviction .  To say that scientific 

experts bear duties re levant to fa ir tria ls is not to say that there is no d istinction 

between ESR and pol ice for disclosure purposes. 

56 Having decided that ESR is a d istinct entity to which Police d isclosure 

obl igations did not d i rectly apply, the Court made these more genera l points about 

ESR's d uties to comply with prosecution requests. These observations are germane 

to our present inquiry because they emphasise that if defence requests a re made for 

materia l  bel ieved to be held by ESR, then it would be normal to expect compl iance 

(as indeed was the assumption in the NZLS Code of Conduct mentioned above) .  The 

Fu l l  Court said (emphasis added) :  

[27] Having made these observations [as to the ESR being distinct from the 

prosecution], we do not consider that the ESR is  entitled to stand a loof as if  i t  were a 

private entity. We would expect that in the ordinary course a request by the police 

for relevant documents or evidence held by the ESR would be met without 

question as a matter of comity and convenience. To do otherwise would be to act 

in conflict with the ESR's statutory responsibil ity to exhibit a sense of social 

responsibi l ity and would be contrary to the public interest. However there will be 

cases, of which this is one, where the ESR is entitled to object to the disclosure of 

docu ments where proper grou nds exist and to have their objection determi ned by a 

Court of com petent jurisdiction. 

[28] I n  summary we consider that the police and the ESR are not synonymous 

for the purposes of prosecution disclosure. The ESR is one step removed from the 

police and, strictly speaki ng, the document in  question is not under the possession 

or control of the police. Nevertheless, in  ordinary circumstances, the ESR would be 
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expected to comply with disclosure requests made by the police and, of course, 

ESR scientists assume the responsibilities made clear in cases such as Ward. I n  

proper cases, ESR i s  entitled to object to disclosure and to have the objection 

determined by a Judge. 

57 The Fu l l  Court went on to hold that ESR, though a third party, could be 

compel led to produce the manua l  prior to the tria l  (with suitable confidential ity 

protections). 

58 On further appeal to a five-member Court of Appeal (reported [2001] 3 NZLR 

740) that u ltimate outcome of the case was reversed, but the rul ing on ESR being 

d istinct from the prosecution was affirmed . The operative ru l ings in  the Court of 

Appea l were these : 

59 At para 32 :  

W e  a re satisfied t h e  F u l l  Court was correct in  its conclusions a nd, essentia l ly, for the 

reasons they gave . . . .  The Crown research institutes were set up  u nder legislation as 

sepa rate entities . Whether ESR is an  agent of executive government is not the 

present issue. Rather it is whether the Police as prosecutor have a n  enforceable 

right to obtain the manual from ESR for inspection a head of the hea ring. Clearly they 

do not have that right a nd there is no basis for concluding that at the request of the 

police the sharehold ing min isters cou ld a nd would give a specific d i rection to ESR to 

produce the manual  to the police which ESR could a nd would obey. 

Further points made by the Court of Appeal inc luded these : 
• There was a clear d istinction between d isclosure by the prosecution, on 

one hand, and accessing materia l in the hands of persons not party to the 

proceeding, on the other. 
• I n  any event, in  this case the manua l  was simply not relevant to the 

charge. That was the operative reason for reversa l .  

60 In concl usion, Attorney-General v Otahuhu District Court clea rly establ ishes 

that ESR is d istinct from the prosecution. The appeal having been a l lowed, the Cou rt 

of Appeal noted in concluding remarks that the whole proceeding had been 

misconceived :  the defendant had sought d iscovery as against the prosecution, rather 

than ESR. The Court of Appeal ind icated that if the defendant sti l l  wished to pursue 

its appl ication for the manual to be discovered, it cou ld invoke the "s 20 procedure" 

u nder the Summary Offences Act [Le. a summons to a third party to attend the 

hearing and produce a document] . 

61 It might be said that, at least for the brief period between Keogh in the High 

Court in November 1999 and the contrary Otahuhu District Court decision by the Fu l l  

Court (November 2000) affirmed by the Cou rt of  Appeal (June 2001), the law was 

that ESR and prosecution were not distinct (such that a request to pol ice for 

d isclosu re embraced a request to ESR).  

62 Whether or not that is so, it is clear enough that before Keogh (and hence in 

1994-95) the understanding was certa in ly that ESR scientists were seen as d istinct 
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from the prosecution .  As November said in  her 1999 text (para 6.7.3) "There is no 

obl igation on the prosecution to locate and gain access to matter in hands of third 

parties for the benefit of the defence." Whi le she then went on to cite the Ward case 

and  the fact that the fai l ings of "government scientists" there led to a conviction 

being set aside, the Ward case is (as the judges in the Otahuhu District Court case 

expla in)  actual ly making a d ifferent point: that once it is establ ished that the Crown 

witnesses gave misleading evidence affecting the safety of the verdict, the conviction 

cannot stand .  So the Ward case does not a lter the veracity of November's sentence, 

quoted above, relating to pre-trial d isclosure obligations of the prosecution .  Indeed, 

as she then says, in conclud ing her para 6.7.3 : 

However, where the expert evidence is not i n  the possession of the prosecution 

genera l ly there is no right of disclosure. 

63 For al l  these reasons I bel ieve there is no doubt that in 1994-95 the 

"prosecution" did not embrace the ESR and hence the prosecution's disclosure 

obl igations were to disclose relevant materia l  in its possession (and not to obtain 

from ESR al l materia l  held by ESR even that of which it was unaware) .  It a lso seems 

clear enough that had requests been made by the defence for information then the 

prosecution could have, and one expects would have, passed those on to ESR, which 

in  turn wou ld have been expected to supply the information . 

64 I turn now to the second of the 3 relevant questions. 

B. Is there a distinction between Police and Crown for disclosure purposes? 

65 You asked whether Pol ice must "open their files to the Crown for d isclosure 

purposes" . The answer is that in  New Zealand there is no re levant d istinction 

between Pol ice and Crown when considering d isclosure obl igations. This is because 

the party that must make d isclosure is the "prosecution", and all material 

susceptible to d isclosure wi l l  be held by it. The matter is covered in the Prosecution 

Gu idel ines put in place by Crown Law. Under the heading of "Disclosure", these 

Gu idel ines affirm that duties of d isclosure rest with "the prosecutor", who is the 

person in charge of the fi les relating to the criminal  prosecution .  In indictable 

matters the Crown Sol icitor as counsel (or his or her employee) wi l l  have custody of 

the fi le  but the Guidel ines are explicit that the person in charge remains the person 

designated by NZ Police (or other agency which is prosecuting). The Crown Sol icitor 

is not considered the prosecutor. A request made to the Crown Sol icitor for 

d isclosure is effectively a request made of the prosecutor. The Crown Solicitor must 

ensure that the prosecution's d isclosure duties are fulfi l led.5 

5 Here is a relevant part of the Guidel ines:  

15. DISCLOSURE 

15.1 Proper disclosure is seen as central to preventing wrongful convictions. Under the Criminal  

Disclosure Act 2008, a "prosecutor" is the person in charge of the file or files relating to a criminal  

prosecution. Where the proceeding is on indictment a Crown Solicitor or his or her emp loyees wil l  

have custody of the trial fi le but the person in charge of the fi les is the person designated by the NZ 
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66 There is, therefore, no re levant distinction between pol ice and Crown when it 

comes to d isclosure obl igations in a particu lar  case. Rather, the sa l ient point is that 

the prosecution is hand led by the Officer in Charge of the fi le .  Disclosure obl igations 

attach to the prosecution .  The Crown Sol icitor must ensure that the d isclosure 

obl igations are fulfi l led. 

67 The question then becomes whether the term "prosecution" embraces the 

ESR, which performs forensic services for l itigation. This is what I have considered in  

the previous section of  my memora ndum, conclud ing that ESR is and was i n  1994-95 

d istinct from the prosecution. Here I note, in addition, that the Prosecution 

Guide lines (put in  place by Crown Law to govern all prosecutions in  New Zealand)  

requ i re (at 15 .4) that "the Crown Sol icitor and the enforcement agencies shal l  

ensure that the Crown Sol icitor has access to a l l  relevant information re lating to the 

charges in the possession of the enforcement agencies." The term "enforcement 

agencies" is defined in the G uidel ines to include "Government agencies and the New 

Zea land Pol ice" . The term "Government agencies" is in  turn defined to mean "Crown 

Entities as defined in the Crown Entities Act 2004 who have the ability to commence 

and conduct summary prosecutions." While ESR is a Crown entity (as a result of the 

Crown Research Institutes Act 1992 which deems it so), it is not one that has abi l ity 

to commence and conduct summary prosecutions. Nothing in the CRI Act 1992 

suggests that it cou ld do this: the purpose of CRls is research. 

68 So this affi rms the position a l ready set out: that ESR is not be regarded as a 

part of the "prosecution". Whi le relevant materia l  generated by ESR a n d  held by the 

prosecution needed to be d isclosed, it is not the case that the prosecution's 

d isclosure obl igations fel l  d i rectly on ESR. 

69 I add that ESR expert witnesses, l i ke a l l  experts, wi l l  have their own 

professional  obl igations that bear on the fa i r  trial rights of an accused (and which, if 

breached, may have consequences for a conviction) .  The English Ward case can be 

seen as an instance of that. So, too, was R v Maguire [1992] 2 ALL ER 433 (EWCA 

Crim) where the Court put the point more fu l ly: 

Police (or other prosecuting agency) as the Officer in Charge of the fi le .  A Crown Solicitor or  his or  her 

employees shoul d  not be considered the prosecutor for the purposes of the Act. I n  a ny prosecution 

conducted by a Crown Solicitor other than on indictment that person as well as the informant is 

relevantly a "prosecutor" in terms of the Act. 

15.2 The Act prescribes a comprehensive regime for disclosure by prosecutors to a defendant. 

Notwithstanding a Crown Solicitor not having charge of the fi le  or fi les he or  she in  a trial on 

ind ictment must ensure that the person in control of the relevant files is aware of and has complied 

with the obl igations imposed by the Criminal  Disclosure Act 2008. 

15.3 This obl igation will not be carried into effect merely by seeking assurances from enforcement 

agencies that the tria l  fi le  given to the Crown Solicitor contains all necessary disclosure material and 

that any other material disclosed represents complete disclosure .  

15.4 For  the  purpose of  d isclosure, the Crown Solicitor and  the  enforcement agencies shal l  ensure 

that the Crown Solicitor has access to a l l  relevant information relating to the charges in the 

possession of the enforcement agencies. 
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We a re of the opinion that a forensic scientist who is an adviser to the prosecuting 
authority is u nder a duty to disclose materia l  of which he knows and which may 

have "some bearing on the offence charged a nd the surrou nding circumsta nces of 

the case" . The disclosure wil l  be to the a uthority which retains h im a nd which in turn 

must (subject to sensitivity) d isclose the information to the defence. We hold that 

there is such a duty because we can see no cause to distinguish between members 

of the prosecuting authority a nd those advis ing it in the capacity of a forensic 

scientist. Such a distinction cou ld involve difficu lt a nd contested inqu iries as to 

where knowledge stopped but, most importantly, wou ld be entirely cou nter to the 

desirabi l ity of amel iorating the disparity of scientific resources as between the 

Crown a nd the subject. Accord ingly we hold that there can be a materia l  irregularity 

in the cou rse of a trial when the forensic scientists advising the prosecution has not 

disclosed materia l  of the type to which we have referred .  

6 7  In  New Zea land the Ful l  Cou rt o f  the H igh Court i n  the Otahuhu District Court 

case made the fo l lowing sal ient point about Ward (upon which Chambers J in  Police 

v Keogh had rel ied for his conclusion that ESR formed part of the Crown for 

prosecution d isclosure purposes) :  

. . .  the judge [that is, Chambers J in Police v Keogh, with whom they were 

disagreeing] rel ied primari ly on R v Ward [1993] 2 Al l  ER 577 (CA) which is regarded 

as authority for the proposition that the prosecution must disclose to the defence a l l  

relevant scientific material, including that  he ld  by government forensic scientists. 

However we see Ward as raising different issues from the present. It was concerned 

primarily with the fa i lure of government scientists to disclose the results of certa in 

tests which had been ca rried out by them specifica lly in  relation to the prosecution 

in issue. The fa i lure to disclose this material, which was highly advantageous to the 

defence, was held to have been in  breach of duty. There could be no quarrel with 
that proposition but it does not raise in any direct way the issue we have to consider 
[which was whether, in a breath a lcohol prosecution, ESR should be com pel led to 

produce the manua l  for the testing device] .  

68 The point is that scientists' d isclosure fa i l ings ( in what they make ava i lable to 

the prosecution and hence to the defence) may wel l  force the conclusion that there 

was not a fa ir tria l, but that that is a separate issue from the prosecution's d isclosure 

obligations. 

69 I n  New Zea land the obligations of expert witnesses in l itigation are expl icitly 

set out in the High Court Ru les at Schedule 4.  These are addressed to civil trials, but 

it has been held in N ew Zea land cases that the requ irements shou ld  be appl ied a lso 

to crimina l  trials and that they are "wel l  estab l ished at common law" (R v Ah Chong, 

HC Auckland, CRI 2004-004-0101735, 15 August 2006, Cou rtney J ) .  In the crimina l  

case R v Carter (2005) 22 CRNZ 476 the H igh Court essayed a set of principles that it 

said were uncontroversial  and appl ied in a l l  cases where expert evidence is cal led. 

Three principles sal ient to the present point a re :  

(e) if a n  expert witness believes that his o r  her evidence might b e  incomplete 

without some qual ification, the qua l ification must be stated; 
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(f) an expert has an overriding duty to assist the Cou rt impartia l ly on relevant 

matters with in the expert's a rea of expertise; and  

(g) the  expert i s  not a n  advocate for a ny party. 

70 50, to repeat, the fa i l ings of expert witnesses may wel l  have imp l ications for 

the safety of convictions. But this is a separate point from the prosecution's 

d isclosu re obl igations. If, as in Ward, the prosecution d isclosed the relevant materia l  

in  its possession, but scientists had withheld information casting doubt on their own 

evidence, then the convictions may be l iable to be set aside for the latter reason but 

not for prosecution d isclosure fa i lures as such. In Ward the Cou rt of Appeal notes at 

624g that (my emphasis) "the resu lts of the experiments should have been d isclosed 

to the prosecution, the defence, and to the court" . In that sense, the case affirms the 

distinction between expert scientist and prosecution, while a lso making it clear that 

scientists bear their own obl igations. 

c. Must al l  ESR material in the possession of the prosecution be made 

avai lable to the defence or only that which is to be given in  evidence? 

67 The appl icable standa rd in 1994-95 appears from the "instruction" in the 

NZL5 Code of Professional Conduct, a lso reflected in the Prosecution Manua l  cited at 

para 21 above. That is, the prosecution had a duty to d isclose a l l  relevant materia l in 

its possession.  This would include but not be l imited to that which was to be 

adduced in evidence. 

68 "Relevant materia l" meant that which is relevant to e ither the defence or 

prosecution .  It included that which cou ld reasonably be used by the defence in 

meeting the prosecution's case. 

69 The Prosecution Manua l  u rged erring on the side of caution and d isclosing in 

cases of doubt a bout relevance. 

70 For their part, the NZL5 Instructions on the specific subject of E5R reports 

said "if the Institute has provided a written report of a certificate, a copy wi l l  be 

suppl ied". 

71 The only l imitation is one of relevance, this of necessity being judged by the 

prosecution in the first instance but a menable to pre-tria l  determination if contested 

(see the Fu l l  Court in Attorney-General v Otahuhu District Court at [40], cited above 

at para 19) .  

72  To the extent that the  defence cannot contest that of  which they have no 

knowledge because it  is not known to the prosecution either, or because the 

prosecution has considered it irrelevant, the answer appears to be that a ppropriate 

defence request could prompt discovery of the material (and the opportunity to 

contest the question of relevance if the prosecution wished to maintain that 
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objection to d isclosure). November  cites the English case of R v McCarthy, EWCA 

(Crim), The Times, 21 October 1993, where Stuart-Smith U said : 

There wil l  clea rly be cases where disclosu res of the general outl ine of the materia l  

wi l l  be sufficient to put the defence on inqu iry as to the possible l ies of defence; if 

they want more, because the defence knows and perhaps the Crown do not, the 

importance of the information, this they can ask for. 

Conclusion 

73 For these reasons the a nswer to the questions you asked are, in my opinion, 

these: 

• ESR was in  1994-95 a n  entity d isti nct from the prosecution .  It was, for d isclosure 

purposes, a third party. The d isclosure obl igations placed on the prosecution did 

not extend so as to embrace a l l  materia l  held by ESR. Defence requests for 

materia l  bel ieved to be held by ESR cou ld have been made to the prosecution 

and the practice was that such requests wou ld be complied with (subject to 

specific reasons justifying non-compliance such as publ ic interest immunity) . 
• did the police have a duty to open their files to the Crown prosecutor? Yes, 

because there is no relevant distinction in this context between pol ice and 

Crown; the duty i s  upon the prosecution 
• did the police have an obligation to demand from ERA (and other experts they 

consulted) the experts' files? The reports that they sought and obtained from 

experts including ESR and which were therefore in their possession and control 

ought to have been d isclosed; material on experts' fi les held by experts (such as 

ESR) and of which the prosecution were unaware did not have to be d isclosed by 

the prosecution 
• if the police got the files of these experts did the police have to show the 

experts' files to the Crown? Yes, again because there is no re levant distinction 

between pol ice and Crown in d isclosure context 
• did the Crown then have a duty to disclose the material obtained from the 

experts then in its possession to the defence? Yes, subject to re levance 
• was there any difference in these respects between experts consulted by the 

police as opposed to those experts actual ly cal led as witnesses for the 

prosecution? No:  a l l  re levant material he ld by the prosecution ought to have 

been d isclosed including that which was not to be adduced as evidence. 

75 You made ava i lab le to me para 84 of the Bain submission.  The passage from 

Adams on Criminal Law it cites is accu rate as far as it goes. But it does not negate the 

point that you record the Crown as making: which is that "a lot of the 'fresh' 

evidence found after the 1995 tria l was in ESR records not d isclosed to the pol ice 

thus not d isclosed by the Crown - BUT, says the Crown, the defence COULD have 

asked for d isclosure of the experts' notes but, the defence having fa i led to do so, the 

Crown had no further obl igation in that regard ." 
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Appendix 

Criminal Disclosure Act 2008 extracts. 

Disclosure by prosecutor 

12 Initial disclosure (1) At the commencement of criminal  proceedings, or as soon as practicable 

after that time, and in  any event not later than the appl icable date, the prosecutor must d isclose the 

following information to the defendant: 

(a) a summary that is sufficient to fairly inform the defendant of the facts on which it is 

a l leged that an offence has been committed and the facts a l leged against the defendant; and 

(b) a summary of the defendant's right to apply for further i nformation under subsection (2) 

before entering a plea; and 

(c) the maximum penalty, and the minimum pena lty ( if one is provided for), for the offence; 

and 

(d) a list of the defendant's previous convictions that are known to the prosecutor; and 

(e) a l ist of any previous offences proved to have been committed by the defendant and of a 

kind to which section 284(1)(g) of the Chi ldren, Young Persons, and Their Famil ies Act 1989 

appl ies, that are known to the prosecutor. 

(2) At any time after criminal proceedings are commenced or, in the case of a chi ld or young person 

who appears in a Youth Court in relation to the commission or possible commission of an offence, at 

any time after that person's first appearance in the Youth Court, the prosecutor must, if req uested by 

the defendant in writing, as soon as is reasonably practicable d isclose the following information to the 

defendant: 

(a) the names of any witnesses whom the prosecutor intends to ca l l  at the hearing or trial; 

and 

(b) a l ist of the exh ibits that are proposed to be produced on beha lf of the prosecution at the 

hearing or trial; and 

(c) a copy of a l l  records of interviews with the defendant; and 

(d) a copy of al l  records of interviews of prosecution witnesses by a law enforcement officer 

that contain relevant information; and 

(e) a copy of job sheets and other notes of evidence completed or taken by a law 

enforcement officer that contain relevant information; and 

(f) a copy of any records of evidence produced by a testing device that contain relevant 

information; and 

(g) a copy of any diagrams and photographs made or taken by a law enforcement officer that 

contain relevant information and are intended to be introduced as evidence as part of the 

case for the prosecution; and 

(h) a video copy of any video interview with the defendant; and 

(i) a copy of relevant records concerning compliance with the New Zealand Bill of Rights Act 

1990; and 

0) a copy of any statement made by, or record of an interview with, a co-defendant in any 

case where the defendants are to be proceeded against together for the same offence; and 

(k) a l ist of any information described in paragraphs (a) to (j) that the prosecutor refuses 

under section 15, 1§, 1L or 18 to disclose to the defendant, together with -

(i) the reason for the refusal; and 

( i i )  if the defendant so requests, the grounds in support of that reason, un less the 

giving of those grounds wou ld itself prejudice the interests protected by section 16, 

1L or 18 and ( in the case of the interests protected by section 18) there is no 

overrid ing publ ic i nterest. 

(3) This section does not apply to a defendant who is charged with a minor offence as defined in 

section 20A(12) of the Summary Proceedings Act 1957 or with an infringement offence as 

defined in section 2(1) of that Act. 

13 Full disclosure (1) The prosecutor must d isclose to the defendant the information described in 

subsection (2) as soon as is reasonably practicable after a defendant has-
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(a) pleaded not gui lty to an offence proceeded against summarily; or 

(b) elected trial by jury under section 66 of the Summary Proceedings Act 1957; or 

(c) if the information has been laid ind ictably, made his or her first appearance in Court in  

relation to the offence. 

(2) The information referred to in subsection (1) is-

(a) any relevant information, including, without l imitation, the information (standard 
information) described in subsection (3); and 

(b) a l ist of any relevant information that the prosecutor refuses under section 15, 1§, 1L or 

18 to d isclose to the defendant together with-

(i) the reason for the refusal; and 

(i i) if the defendant so requests, the grounds in support of that reason, un less the 

giving of those grounds would itself prejudice the interests protected by section 16, 

1L or 18 and ( in the case of the interests protected by section 18) there is no 

overriding publ ic interest. 

(3) The standard information referred to in subsection (2)(a) is-

(a) a copy of any statement made by a prosecution witness; and 

(b )  a copy of  any brief of  evidence that has been prepared in relation to a prosecution 

witness; and 

(c)  the name and, if d isclosure is authorised under section 17, the add ress of any person 

interviewed by the prosecutor who gave relevant information and whom the prosecutor 

does not intend to ca l l  as a witness; and-

(i )  any written account of the interview, whether signed or u nsigned, and any other 

record of the interview; and 

(i i) any statement made to the prosecutor by the person; and 

(d) any convictions of a prosecution witness that are known to the prosecutor and that may 

affect the credibi l ity of that witness; and 

(e)  a list of a l l  exhibits that the prosecutor proposes to have i ntroduced as evidence as part 

of the case for the prosecution; and 

(f) a l ist of a l l  relevant exhibits in the possession of the prosecutor that the prosecutor does 

not propose to have introduced as evidence; and 

(g) a copy of any information supp lied to the prosecutor in connection with the case by any 

person or persons whom the prosecutor proposes to cal l to give evidence as an expert 

witness or witnesses; and 

(h)  a copy of any relevant information supplied to the prosecutor by a person or persons 

whom the prosecutor considered cal l ing to give evidence as an expert witness or witnesses, 

but elected not to do so. 

(4) The obl igation to disclose information to the defendant u nder this section as soon as is reasonably 

practicable is subject to any order made under section 30 or 32. 

(5) If i nformation referred to in subsection (2) comes into the possession or control of the prosecutor, 

or is prepared in recorded form, after the prosecutor has disclosed information in accordance with 

subsection (1) and before the hearing or trial is completed, the prosecutor must d isclose the 

information to the defendant as soon as is reasonably practicable. 

(6) The entitlement of a defendant to information u nder this section continues whi le the criminal 

proceedings are in progress ( including any appeal against conviction) and during the period from the 

conviction until the expiry of the time for lodging an appeal against conviction.  

14 Additional disclosure 

(1) At any time after the duty to make fu l l  disclosure has arisen under section 13, the defendant may 

request that the prosecutor d isclose any particu lar information, identified by the defendant with as 

much particularity as possible. 

(2) The prosecutor must disclose information requested by the defendant under subsection (1) 

un less-

(a) the information is not relevant; or 

(b) the information may be withheld under section 15, 1§, 1L or ]& or 

(c) the request appears to be frivolous or vexatious. 
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(3) If a request under subsection (1) is declined by the prosecutor under subsection (2), the 

prosecutor must, as soon as is reasonably practicable after making the decision to decline the 

request, inform the defendant of that decision, together with -

(a) the reason for the decision; and 

(b) if  the defendant so req uests, the grounds in support of that reason, un less the giving of those 

grounds wou ld  itself prejudice the interests protected by section 15. !§, 11, or 18 and ( in  the 

case of the interests protected by section 18) there is no overrid ing public i nterest. 

(4) Nothing in this section l imits the d uty to d isclose information u nder section 13. 

15 Prosecutor not required to record information or to obtain information for sole purpose of 

disclosure 

(1) Nothing in this Act requires a prosecutor to disclose information if, at the time a d isclosure 

obligation would, but for this section, arise or at the time a req uest for disclosure is made, as the case 

may be,-

(a) the prosecutor is not in possession or control of that information; or 

(b) the prosecutor does not hold the information in recorded form. 

(2) Nothing in this section l im its section 13(5). 

16 Reasons for withholding information 

(1) A prosecutor may withhold any information to which the defendant would otherwise be entitled 

under this Act if-

(a) disclosure of the information is l ikely to prejudice the maintenance of the law, includ ing the 

prevention, investigation, and detection of offences; or 

(b) d isclosure of the information is l ikely to endanger the safety of any person; or 

(c) the information is-

(i)  material that is prepared by or for the prosecutor to assist the conduct of the hearing 

or trial;  or 

( i i )  a communication deal ing with matters relating to the conduct of the prosecution and 

is between-

(A) the prosecutor and another person employed by the same person or agency 

that employs the prosecutor; or 

(B) the prosecutor and any adviser to the prosecutor; or 

(iii) analytical or eva luative material prepared, in connection with an investigation that 

led to the defendant being charged, by a person employed by a person or agency for 

another person employed by that person or agency or for the prosecutor; or 

(d) the information is subject to sections 108 and 109 of the Evidence Act 2006 (which relates to 

information about undercover pol ice officers); or 

(e) the information is subject to a pre-trial witness anonymity order under section 110 of the 

Evidence Act 2006 or a witness anonymity order under section 112 of the Evidence Act 2006; or 

(f) the information is subject to section 16 of the Victims Rights Act 2002 (which relates to 

information about witnesses' addresses); or 

(g) the disclosure of the information wou ld be l ikely to prejud ice-

(i) the security or defence of New Zealand or the international relations of the 

Government of New Zealand; or 

( i i )  the entrusting of information to the Govern ment of New Zealand on a basis of 

confidence by the government of any other country or any agency of such a government 

or  any international organ isation; or 

(h) disclosure of the information would be l ikely to facilitate the commission of another offence; 

or 

(i) d isclosure of the information would constitute contempt of Court or contempt of the H ouse of 

Representatives; or 

(j) the information cou ld be withheld under any privilege appl icable under the rules of evidence; 

or 

(k) disclosure of the information wou ld be contrary to the provisions of any other enactment; or 

( I) the information is publ icly avai lable and it is reasonably practicable for the defendant to obtain 

the information from another source; or  

(m) the information has previously been made avai lable to the defendant; or 
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(n) the information does not exist or cannot be found;  or 

(0) the information-

(i) reflects on the credibi l ity of a witness who is not to be ca l led by the prosecutor to 

give evidence but who may be called by the defendant to give evidence; and 

( i i )  is not for any other reason relevant. 

(2) If part only of the information may be withheld, the prosecutor m ust make the remainder of the 

information avai lable if it is possible to protect the withheld information by deletion, summary, or 

otherwise. 

(3) If the prosecutor becomes aware that there has ceased to be any justification for withholding a l l  

or part of  any  information that has  been withheld under  this Act, the  prosecutor must, i f  the criminal  

proceedings have not yet been completed, disclose that information to the defendant as soon as 

reasonably practicable. 

* * * *  
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