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In Confidence  

Office of the Minister of Justice 

Cabinet Māori Crown Relations: Te Arawhiti Committee  

Responding to the Waitangi Tribunal’s recommendations for 
claimant funding  

Proposal 

1 This paper seeks: 

1.1 agreement to targeted engagement with Māori to inform the 
Government’s response to a recent Waitangi Tribunal recommendation 
to implement a system to fund claimants in Tribunal inquiries where 
there is no other claimant funding system; and 

1.2 agreement to an interim claimant funding policy for kaupapa inquiries 
to address claimant need for funding in the interim ahead of the longer-
term work. 

Relation to government priorities 

2 These proposals will support the Government’s manifesto commitment to 
continue to partner with Māori and uphold the Crown’s obligations under the 
Treaty of Waitangi. The paper also responds to Cabinet’s direction that “all 
agencies should be proactive in ensuring their policy, regulatory, and service 
delivery functions are consistent with the Treaty of Waitangi”.1 

Executive Summary 

3 The Waitangi Tribunal (the Tribunal) recently conducted a mini-inquiry into the 
funding of claimant participation in Tribunal processes - Whakatika ki Runga. 
It found that the Crown has breached its Treaty obligation to ensure that Māori 
claimants have the necessary resources to participate fully in all its 
processes. 

4 There is currently no whole-of-government claimant funding system to cover 
claimant costs in kaupapa and contemporary inquiries that has been 
endorsed either at Ministerial or Cabinet level. Kaupapa inquiries look into 
issues of national significance affecting Māori as a whole. Contemporary 
inquiries relate to Crown acts or omissions on or after 21 September 1992 
and usually focus on specific issues or local areas.2 While legal aid provides 
funding for the legal representation of claimants in Tribunal inquiries, it does 
not cover other claimant costs such as travel and accommodation. Agencies 
have made their own decisions on how to fund claimants resulting in funding 

 
1 Cabinet Office Circular 19(3): Better Co-ordination of Contemporary Treaty of Waitangi Issues. 
2 Historical claims are those that that relate to matters that occurred before 21 September 1992. Since 
1 September 2008 no new historical claims are able to be filed. 
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being provided in an inconsistent and ad hoc way. Agencies typically provide 
funding by reimbursing claimants.  

5 Claimants’ evidence contributes to well informed and considered Tribunal 
findings which support the Crown to explore, in a collaborative way, 
improvements in policy and practice to uphold the rights and interests of Māori 
as guaranteed under the Treaty of Waitangi.  

6 I am seeking agreement to targeted engagement with Māori to inform our next 
steps on a long-term approach to funding claimants in kaupapa and 
contemporary inquiries. This engagement would consider the scope of any 
design work that is required to develop a long-term funding system, taking 
account of the policy work undertaken to date, what was heard from Māori 
during the inquiry, and the Tribunal’s findings. The engagement would also 
discuss a design process that works for both Māori and the Crown.  

7 Should you agree to this engagement occurring, I will return to Cabinet by 
early 2024 to seek agreement to the Government’s response to the Waitangi 
Tribunal recommendation to implement a claimant funding system. I will 
provide advice on next steps for a process for developing a long-term funding 
system that reflects insights from the targeted engagement. The future paper 
will address the scope, method, timing, and any funding implications of a 
design process for a long-term funding system.  

8 In the meantime, kaupapa inquiries are underway. A consistent approach to 
funding claimants in the near term would be more efficient and clearer for 
everyone and demonstrate the Crown’s commitment to support Māori to 
access justice. That is why I am also seeking agreement to an interim 
common claimant funding policy (interim funding policy). Agencies leading 
responses to kaupapa inquiries (lead agencies) would follow the interim 
funding policy to fund claimants’ costs to participate. Although it is hard to 
estimate, the costs involved are likely not sizeable. 

9 The interim funding policy I propose at Appendix A builds on the approaches 
agencies have already put in place. It also implements the Tribunal’s 
recommendation to adopt the funding policy for the Mana Wāhine Inquiry3 
(with one small change) until a long-term funding system is in place.4 The 
policy enables flexibility to fund other costs not explicitly described in the 
policy. However, to balance flexibility with the need for consistency for 
claimants, Ministerial or Cabinet agreement will be required for more 
significant funding decisions where lead agencies wish to regularly fund costs 
outside of the interim funding policy. 

10 While the interim policy goes some way in alleviating claimant funding issues, 
it is not a long-term solution. Further consideration is needed of matters such 
as funding of claimants in contemporary and other inquiries where there is no 
other claimant funding system, upfront funding (rather than reimbursement), 

 
3 The Mana Wāhine Kaupapa Inquiry (Wai2700) – will hear outstanding claims which allege prejudice 
to wāhine Māori as a result of Treaty breaches by the Crown.  
4 The small change is that agencies should pay the actual and reasonable costs of flights and should 
also approve travel by rental car or public transport (bus, train or ferry) where the cost is comparable. 
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delivery of funding by a single agency, independence of decision-makers, and 
the scope of expenses that are covered. These are the types of matters on 
which I will further advise Cabinet when I return with a proposed approach to 
a long-term funding system. 

11 If the interim funding policy is still in place after 18 months, I will return to 
Cabinet to revise or update the policy as required.   

Background 

The Tribunal has been critical of the funding arrangements for claimants 

12 In 2021, the Tribunal began its kaupapa inquiry into the justice system, Te 
Rau o te Tika (Wai 3060). The Tribunal started with Whakatika ki Runga, a 
mini-inquiry into the funding of claimant participation in Tribunal processes. It 
considered that claimant funding should be addressed first since it may be an 
obstacle to claimants’ participation in the broader inquiry and in other 
inquiries. There are 13 current and planned kaupapa inquiries concerning a 
range of issues across government that affect Māori as a whole, from health 
services to environmental management. 

13 In February 2023, the Tribunal released its report and found that the Crown 
breached its Treaty obligation to ensure that Māori claimants have the 
necessary resources to participate fully in all its processes. The Tribunal 
considers that “…when the Crown fails to properly resource Māori to 
participate in its inquiries, the purpose of the Tribunal is seriously 
undermined”.5 The Tribunal made a number of findings relating to the funding 
of claimants, including that: 

13.1 the Crown has not developed or implemented a robust funding model; 

13.2 the different and inconsistent rules that lead agencies apply to funding 
claimants in kaupapa inquiries do not work for claimants. They are 
uncertain and confusing, claimants do not understand them resulting in 
inconveniences, uncertainties, fears, costs and embarrassment, and 
this has affected claimants’ participation in Tribunal inquiries; 

13.3 the Crown did not seek alternatives to payment by reimbursement as 
the only way of funding claimants although it should have known that 
reimbursement does not work for many claimants, and alternatives are 
available; and 

13.4 claimant funding through lead agencies is ineffective and the Crown 
has failed to address it. 

14 The Tribunal was critical about the time that it has taken the Crown to address 
the problem of claimant funding in kaupapa inquiries and for its failure to 

 
5 Tribunal releases report on claimant funding | Waitangi Tribunal Press Release 
https://www.waitangitribunal.govt.nz/news/tribunal-releases-report-on-claimant-funding/ 
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engage appropriately with Māori in developing policy concerning funding of 
claimants.  

15 The Tribunal recommended change for both the long and short term. In the 
long-term the Tribunal recommends that Māori and the Crown design a 
suitable system to fund claimants in Tribunal inquiries where there is no other 
claimant funding. The Tribunal suggested that engagement might cover 
several areas, including: 

15.1 the benefits of centralised funding, and the extent to which the Crown 
Forestry Rental Trust’s provision of claimant funding is suitable and 
applicable to a system supporting claimant participation in kaupapa 
inquiries;6  

15.2 what categories of participant and what categories of activity should be 
funded, and to what extent; and 

15.3 the degree of independence required for a decision-maker to make the 
best decisions about funding claimant participation in the Tribunal. 

16 In the short-term, and to cover the period until a claimant funding system is 
implemented, the Tribunal recommended the Crown: 

16.1 acts urgently to require lead agencies to adopt a common set of 
claimant funding protocols. It recommended that all lead agencies 
immediately adopt the claimant funding policy used for the Mana 
Wāhine Inquiry (with one minor change) so that there is a common set 
of claimant funding protocols until a long-term claimant funding system 
is in place;7 and 

16.2 develops arrangements that no longer depend on claimants submitting 
receipts for reimbursement. 

17 The Tribunal also made operational recommendations regarding te reo Māori 
translation and legal aid provision. Those other recommendations are not 
considered in this paper as the Ministry of Justice is still considering how to 
progress them. Relevant Ministers will be briefed accordingly. 

The Tribunal findings are consistent with what we know about issues in 
claimant funding 

18 Kaupapa inquiries look into issues of national significance affecting Māori as a 
whole.8 If claimants receive the support they need to participate, the Tribunal 

 
6 Where there are claims that involve or could involve Crown Forest Licensed Land, claimants can 
receive funding from Crown Forestry Rental Trust (CFRT) administered through Approved Client 
groupings. CFRT funding can include operational and organisational costs, research costs, and 
specialist advice costs (for Approved Clients going through direct settlement negotiations with the 
Crown). 
7 The minor change is that agencies should pay the actual and reasonable costs of flights and should 
also approve travel by rental car or public transport (bus, train or ferry) where the cost is comparable. 
8 The Tribunal can also conduct contemporary inquiries – these are inquiries into Crown acts or 
omissions after 21 September 1992. 
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is more likely to have information it needs to make well-informed 
recommendations on which the Crown can then work with Māori to make 
policy improvements. While contemporary inquiries may have a narrower 
focus, relating to Crown acts or omissions on or after 21 September 1992 and 
usually focusing on specific issues or local areas, findings from these inquiries 
could also inform wider improvements the Crown can make. 

19 Funding claimants is a meaningful way in which to facilitate their access to 
justice. The issues highlighted by the Tribunal are familiar to the Crown as 
claimants have raised issues in the provision of funding in previous inquiries 
and have been raising issues directly with government agencies.9 Officials 
have been working to respond to issues in the provision of claimant funding 
since 2018 in recognition of the need to improve access to justice.10 

20 The Tribunal findings are broadly consistent with the problems with claimant 
funding identified in previous advice to Ministers and the evidence provided by 
the Crown in the inquiry. 

21 Claimants in the Tribunal’s historic inquiries generally receive funding 
contributions through the Crown Forestry Rental Trust.11 However, there is no 
whole-of-government claimant funding system that has been endorsed either 
at Ministerial or Cabinet level to cover claimant costs in kaupapa and 
contemporary inquiries. While legal aid provides funding for the legal 
representation of claimants in Tribunal inquiries, that funding does not cover 
other claimant costs such as travel and accommodation. Lead agencies have 
made their own decisions about how to fund claimants, resulting in funding 
being provided in an inconsistent and ad hoc way. 

22 The Tribunal was critical about the time that it has taken the Crown to address 
the problems and for its failure to engage appropriately with Māori. In its 
closing statements to the inquiry, the Crown acknowledged that work to 
establish a funding policy has taken too long and that it needs to move quickly 
to establish a whole-of-government claimant funding policy that is clear, 
consistent and provides adequate levels of funding.  

23 It is therefore time that we commit to a course of action to improve the 
certainty and consistency of funding for claimants to improve their access to 
justice. It is important that this involves engaging with Māori to ensure that we 
uphold our responsibility as a Treaty partner and find solutions that will work 
for Māori. 

 
9 For example, claimants raised these issues in the Tribunal’s Housing kaupapa inquiry (Wai 2750). 
10 The Crown submitted a chronology in evidence in the Te Rau o te Tika Inquiry (Wai 3060). In 
recognition of the access to justice issues and to encourage some consistency, a cross-agency 
project team led by Te Arawhiti developed draft interim funding guidance in 2021. The interim 
guidance has not been endorsed by Ministers or Cabinet, but has been used by lead agencies to 
develop their own funding policies whilst officials worked to advise Ministers on options. 
11 Historical claims are those that that relate to matters that occurred before 21 September 1992. 
Since 1 September 2008 no new historical claims are able to be filed.  
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. I will know more once officials have had those 
initial discussions with Māori. 

29 To manage expectations, officials will suggest the interim policy and the 
Tribunal’s highlighted topics as a starting point for discussion and clearly 
communicate that the response to the Tribunal’s recommendation for a 
claimant funding system is subject to Cabinet decisions and restraints of 
broader government policy eg funding rules.  

30 The Tribunal suggested that participants in the design processes should 
comprise a group that includes individuals who can speak for the interests of 
claimants in Te Rau o te Tika and other kaupapa inquiries, and the interests 
of hapū and iwi. Officials will take this into consideration when they conduct 
the targeted engagement. 

I propose an interim common claimant funding policy to address the Waitangi 
Tribunal’s short-term recommendations 

31 While it is important we develop a long-term funding system, there is an 
urgent need to have a consistent Crown approach to funding in the interim as 
there are many kaupapa inquiries that are already underway.14 The Tribunal 
recommended that in the interim we urgently adopt the funding policy used in 
the Māna Wāhine Inquiry (with one minor change).15 The Mana Wāhine 
claimant funding policy is slightly broader than other lead agencies’ funding 
policies as it includes funding for preparatory hui.  

32 I seek your agreement to the interim funding policy attached at Appendix A. 
The interim funding policy would provide clear direction to lead agencies, 
improving consistency in claimant funding across inquiries. Cabinet 
endorsement of the interim funding policy provides more certainty and 
consistency to current and future claimants participating in kaupapa inquiries 
about the costs that will be covered.  

33 The interim funding policy includes funding for costs that must be met for 
claimants to be able to participate, including travel, meals, accommodation 
and support to facilitate preparatory hui. The interim funding policy includes 
specified amounts for meals and mileage. I recommend the mileage rate is set 
to the Inland Revenue business expense kilometre rate so that as prices 
change, the mileage rate will accurately reflect that. I seek agreement for the 
Ministry of Justice to update the amounts for meals in the interim funding 
policy to ensure it accurately reflects reasonable amounts. Retaining a 
funding amount for meals provides a clear guideline for claimants about what 
a reasonable expectation for food costs is and what will be paid. Amounts are 
not provided for other costs as they can vary, and agencies should pay the 
actual and reasonable costs. 

 
14 There are 13 current and planned kaupapa inquiries affecting a range of issues across government 
from health services to environmental management.  
15 The minor change is that agencies should pay the actual and reasonable costs of flights and should 
also approve travel by rental car or public transport (bus, train or ferry) where the cost is comparable. 

Section (9)(2)(f)(iv)





I N  C O N F I D E N C E  

9 
I N  C O N F I D E N C E   

ensures all claimants can attend events relating to the inquiry and hear 
the evidence being given; 

38.2 providing discretion to fund interested parties on a case-by-case basis 
(for example those who made a claim, but were assigned as interested 
parties by the Tribunal).17 This is more relevant for inquiries where only 
some claimants are assigned claimant status in the time available, or 
where interested parties may provide key information and require 
support to engage in the Tribunal processes;  

38.3 making funding available to attend Tribunal events more generally (for 
example Tribunal-convened wānanga) rather than just hearings to 
allow flexibility and support access to justice where the Tribunal adopts 
new processes. This allows the policy to be adaptable to new 
approaches taken by the Tribunal; 

38.4 clarifying that whilst “actual and reasonable costs” is a judgement call 
for agencies this should include funding of additional support to enable 
the participation of all claimants, particularly elderly and disabled 
people who may require additional assistance to access the Tribunal, 
such as accessible transport options;  

38.5 specifying lead agencies should consider requests to fund research 
and work with the Tribunal on the usefulness of such research and who 
should fund it. This allows agencies to fund research where there is an 
identified need. This was included in the interim guidance developed by 
Te Arawhiti and research has been funded as part of the Mana Wāhine 
inquiry; and 

38.6 setting specified funding amounts only for meals and mileage (using 
the mechanisms set out at paragraph 33 for these amounts to be 
updated), as other costs are more straightforward or appropriate to 
fund as actual and reasonable costs.18 

39 The interim funding policy also maintains the expectation set out in the interim 
guidance developed by Te Arawhiti that, where Cabinet has agreed a 
response to the Tribunal’s recommendations and this response requires 
ongoing engagement with claimants, lead agencies are expected to meet the 
actual and reasonable costs of claimants attending any required meetings or 
hui. However, the policy also notes, if agencies intend to fund any other 
engagement with claimants outside the inquiry process, this is left to lead 
agency discretion and should be considered in light of Cabinet Office Circular 
19(3) Better Co-ordination of Contemporary Treaty of Waitangi Issues.19  

40 There are other costs that have not previously been funded that could have 
been considered for inclusion in the interim funding policy. However, I view 

 
17 People assigned interested party status under the Commissions of Inquiry Act 1908. 
18 The Mana Wāhine policy specified up to $30 excluding GST for parking per day, but parking may 
cost more than this. 
19 This circular sets out Cabinet reporting requirements where agencies are entering into formal 
discussions with Māori about the resolution of contemporary Treaty of Waitangi claims. 
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consideration of other costs as part of the long-term work to design a funding 
system with Māori. 

41 The interim funding policy sets out that lead agencies will not fund the time or 
lost wages for claimants, claimant witnesses, or their support people. This is 
to prevent creating significant inequalities in what claimants receive across 
inquiries and to avoid setting precedents for funding across the broader 
justice system.  

42 The interim funding policy would be in place until a long-term claimant funding 
system can be implemented. I will consider the policy in 18 months and return 
to Cabinet to revise or update the policy as required.  

The interim funding policy would enable flexibility for lead agencies to fund other 
costs 

43 While consistency in practice is important, I note that lead agencies need 
discretion to be able to meet claimants’ needs, for example elderly and 
disabled people may require more support or other related costs. The interim 
funding policy enables lead agencies to fund other costs not explicitly 
described in the policy, and provides discretion to go beyond specified 
amounts on a case-by-case basis where reasonable.  

44 In order to reduce inconsistency in practice and increase visibility of claimants’ 
needs across inquiries I recommend the interim funding policy: 

44.1 encourages lead agencies to share information with each other on 
costs being funded outside of the interim funding policy on a one-off, 
case-by-case basis, and  

44.2 gives lead agencies discretion to consider funding beyond the interim 
funding policy on a regular basis (such as through communicating that 
a cost will be covered that is not included within the interim funding 
policy). To enable this process to work I seek agreement to the 
following mechanisms described in paragraphs 45 and 46. 

45 The lead agency of the relevant inquiry has the authority to approve regular 
funding of additional costs beyond the interim funding policy where funding 
the cost fits within existing appropriations, does not have impacts on equality 
across wider systems, does not have wider policy implications or significant 
fiscal impacts and officials consider it is not something that requires updating 
in the interim funding policy.   

46 If any of these conditions in paragraph 45 are not met, decisions about 
exceptions to regularly fund additional costs beyond the interim funding policy 
are to be put to the Minister of the lead agency considering the funding and 
the Minister of Justice to make a joint decision on the matter. In such cases: 

46.1 the Minister of Justice, in collaboration with the Minister of the lead 
agency of the relevant inquiry, will have the authority to agree 
exceptions to fund additional costs not specified in the interim funding 
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costs to participate.22  Improving certainty and consistency in funding for 
claimants may mean that individuals can pursue claims more easily.  

Financial Implications 

51 The expectation that agencies will fund claimants is not new. Agencies are 
already expected to absorb the costs of participating in kaupapa inquiries 
within baselines or to seek additional funding.23 In practice, this has included 
funding for claimants. The Tribunal is a permanent commission of inquiry and 
operates through claims brought by Māori alleging that Crown actions breach 
the principles of the Treaty of Waitangi. Funding claimant participation 
facilitates the effective operation of this mechanism. The interim funding policy 
sets consistent expectations about how funding will be provided to claimants 
to prevent inconsistency and inequity across inquiries. A new consistent 
minimum standard may mean agencies fund costs for claimants that they 
otherwise would not have funded.  

52 The financial cost of inquiries is uncertain as it depends on when the Tribunal 
will commence inquiries and hold events requiring claimants to participate. 
The Tribunal does it’s timetabling annually and holds a number of hearing 
weeks each year, although other inquiries can commence during the year. 
This makes predicting costs per year difficult. Costs are demand driven and 
any estimates are based on assumptions about the number and location of 
hearings, the needs of claimants and the costs incurred, which are difficult to 
predict accurately. For example, it is hard to predict how many claimants will 
need to travel, how much flights will cost at any time, and the type of support 
some claimants might require.  

53 Uptake of claimant funding has been relatively low in the past. For example, 
reimbursements to claimants as part of the Oranga Tamariki urgent inquiry 
Wai 2915 were much lower than anticipated ($19,500 compared to a 
budgeted $125,000).24 It is expected that a clearer policy and some changes 
to the way payment is provided (upfront payment options) might increase the 
uptake of funding. It is impossible for officials to say what the extent of this 
might be, however lead agencies have attempted to take this into account in 
their budgeting. Although it is hard to estimate, the costs involved are likely 
not sizeable, for example for the Tribunal’s Tūāpapa events held in May and 
June 2023 for the Justice System Inquiry (Wai 3060) the Ministry of Justice 
trialled an approach that aligns with the Tribunal’s short-term 

 
22 Waitangi Tribunal, Report on Whakatika ki Runga, a Mini Inquiry Commencing Te Rau o te Tika, 
pages 76-77. 
23 The Cabinet Office Circular 19(3): Better Co-ordination of Contemporary Treaty of Waitangi Issues 
states, on the cost of kaupapa inquiries, “In general, agencies will be expected to absorb the costs of 
participating in kaupapa inquiries within baselines, as they represent the business-as-usual activity of 
ensuring policy is consistent with the Treaty of Waitangi. Where absorbing costs within baselines is 
considered unmanageable, a case for additional funding can be put to Ministers during the lead 
agency appointment process or when reporting to MCR, for consideration through the Budget 
process.” 
24 Waitangi Tribunal, Report on Whakatika ki Runga, a Mini Inquiry Commencing Te Rau o te Tika, 
page 62. 
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interim funding policy. The Ministry of Justice, with Crown Law, intends to 
update the Tribunal on the interim funding policy. Lead agencies for current 
inquiries will be expected to update their claimants.  

Proactive Release 

67 I intend to proactively release this paper, subject to any necessary redactions 
under the Official Information Act 1982, within 30 business days of decision by 
Cabinet. This will likely be after or around the same time as communications 
with claimants and the Tribunal about decisions made in this paper. 

Recommendations 

The Minister of Justice recommends that the Committee: 

1 note there is no whole-of-government claimant funding system endorsed at a 
Ministerial or Cabinet level for claimants in Waitangi Tribunal kaupapa and 
contemporary inquiries; 

2 note without a claimant funding system, agencies have made their own 
decisions on how to fund claimants, resulting in funding being provided in an 
unclear, inconsistent and ad hoc way;  

3 note that the Waitangi Tribunal has found that the Crown breached its Treaty 
of Waitangi obligation to ensure that Māori claimants have the necessary 
resources to participate fully in all its processes; 

4 note the Waitangi Tribunal’s long-term recommendation that the Crown and 
Māori engage in a process to design a suitable system to fund claimants in 
Waitangi Tribunal inquiries where there is no other claimant funding: 

5 agree to officials conducting targeted engagement with Māori to develop 
advice on next steps the Government could take in response to 
recommendation 4;  

6 agree that in early 2024 I will seek Cabinet’s agreement to the next steps the 
Government could take in response to recommendation 4. This advice will 
take account of the policy work undertaken to date, the proposed interim 
policy, what was heard from Māori during the Whakatika ki Runga Inquiry, and 
the Tribunal’s findings; 

7 note that for the short-term the Waitangi Tribunal recommended that the 
Crown: 

7.1 acts urgently to require lead agencies to adopt a common set of 
claimant funding policies; and 

7.2 develops arrangements that no longer depend on claimants submitting 
receipts for reimbursement; 




















