Regulatory Impact Statement
Coroners Act 2006: Proposals for Reform Paper 3

Agency Disclosure Statement

1. This Regulatory Impact Statement (RIS) has been prepared by the Ministry of Justice. It provides an
analysis of options for stage three of the reform of the Coroners Act 2006 to:

e review the statutory restrictions in the Act regarding suicide reporting and examine
ways to guide and monitor suicide reporting by the media (including social media)

o clarify the jurisdiction of coroners to investigate deaths of members of the armed forces
directly caused by enemy action while on operational service.

2. The following are constraints in the regulatory impact analysis for the third stage:

e Regulatory options with a significant cost were not considered due to competing
priorities for funding in the justice and health sectors.

Suicide reporting provisions

e It is difficult to quantify the risks to public health of reporting details of self-inflicted
deaths and the size of the potential ‘copycat’ effect. This is because suicide reporting
has already been restricted to some degree in New Zealand. Examples from other
jurisdictions are used to provide some indication of possible impacts.

e It is unclear why the current restrictions are not always complied with. Submissions
raised concerns that the legislative restriction is too broad and is unclear in its
application. This uncertainty has not been tested by the courts. There have been no
prosecutions to date, possibly because the law is considered unclear.

e There have been very few studies that suggest a link between social media reporting of
suicide and copycat suicides. However, the Law Commission states in its report that it is
likely that the potential for harm extends to reporting of suicide on the internet by
social media.

e The suicide reporting provisions in legislation specifically relate to cases being
considered before the Coroner. The broader question of suicide prevention is a
question for the public health sector and falls outside the scope of this review.
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Purpose

This paper considers the third tranche of proposals for improvements to the coronial system
and the Coroners Act 2006 (the Act).

The options considered in the paper address the suicide reporting restrictions in the Act and
the jurisdiction of coroners to investigate deaths of members of the armed forces directly
caused by enemy action while on operational service.

Introduction

3.

In July 2012, the Minister for Courts announced a targeted review of the coronial system and
the Coroners Act 2006 aimed at:

e better balancing the needs of grieving families, including the cultural needs of Maori
whanau, with the public interest in understanding the causes and circumstances of
deaths

e improving the quality, consistency and timeliness of coronial investigations and decision
making

e clarifying the role of coroners and reducing duplication between coroners and other
authorities that investigate deaths and accidents

e clarifying the role coroners have in making recommendations to prevent future deaths
and their relationship to agencies that have policy and operational responsibility in
those areas, and

e ensuring resources are used effectively.

Role of the Coroner

4,

The role of the coroner is to establish, so far as possible, the cause and circumstances of
sudden or unexplained deaths and deaths in other special circumstances. The coroner’s role
differs from other investigations into accidents and deaths in that the focus is on the
particular person who died and the circumstances of their death.

The coroner’s role includes making recommendations or comments that, if drawn to public
attention or the attention of professional organisations, may reduce the likelihood of similar
deaths.

Legislative framework

6.

The Act’s purpose is to help prevent further deaths in similar circumstances and to promote
justice through investigating and identifying the causes and circumstances of deaths.

Context and objectives

A series of reforms to the Coroners Act 2006 were confirmed by Cabinet on 17 June 2013 (SOC
Min (13) 11/6, CAB Min (13) 20/8). An overarching goal of the reforms was to achieve a
coronial system that:

e delivers effective outcomes for families, the general public and government, and

e uses modern, efficient and cost-effective processes.



10.

11.

12.

13.

In July 2012, the Minister for Courts announced a targeted review of the coronial system and
the Coroners Act 2006 to improve the timeliness and efficiency of the coronial system. Two
Cabinet papers and associated regulatory impact statements have been produced to date.

This paper considers a third group® of proposals for improvements to the coronial system and
the Coroners Act 2006 (the Act). The key proposals address:

e the suicide reporting restrictions in the Act, and

e the coroner’s jurisdiction in investigating deaths of members of the armed forces
directly caused by enemy action while on operational service.

For suicide reporting, a key objective against which proposals are assessed, is to protect public
health by encouraging responsible reporting of suicide in the media to reduce the risk of
copycat behaviour. Copycat behaviour is identified as one of the causes of suicide clusters.
NZ has a high rate of suicide deaths compared to other countries and suicide prevention is a
general public concern.

Any restrictions on media reporting need to be considered for consistency with the right to
freedom of expression. Freedom of expression is a fundamental value of a free and
democratic society.

As explained below, this RIS considers how proposals will work in both the mainstream media
and in social media. As reported by the Law Commission, social media and other internet-
based modes of communication are likely to have an impact on suicide. While there is limited
research investigating the link between social media reporting of suicide and copycat suicides,
social media is still likely to have an impact because its growing use has meant it is becoming
as influential as mainstream media.

Options for coronial investigations into deaths in combat of New Zealand Defence Force
members on operational service will be assessed to ensure the system:

e does not compromise national security
e ensures an independent and transparent investigation
e does not duplicate roles and resources, and

e s consistent with similar legislation regarding investigation into deaths in combat.

Restrictions on suicide reporting

Status quo and problem

14.

During the Ministry’s review of the Coroners Act 2006, concerns were raised in submissions
that the current suicide reporting provisions were unclear, too restrictive and not being
complied with or enforced.

Current legislative provisions

15.

The legislative provisions restricting the reporting of self-inflicted deaths are set out in
sections 71 to 73 of the Coroners Act 2006. The reporting restrictions apply to both media
and the general public (who make information public through, for example, newsletters or
websites).

1

The first group of proposals was set out in the Regulatory Impact Statement - Coroners Act Review:
Proposals for Reform Paper One (5 June 2013). The second group of proposals was set out in the
Regulatory Impact Statement — Coroners Act Review: Proposals for Reform Paper Two (17 September
2013).



16.

If a death appears to have been self-inflicted the Coroners Act 2006 states that, unless the
coroner agrees, no one can make public any information about the manner in which a death
occurred until the inquiry into the death has been completed. If a coroner has found the
death was self-inflicted, the only information that can be made public without the coroner’s
authority is the person’s name, address, occupation and the fact that the coroner has found
the death to be self-inflicted.

Non-compliance

17.

18.

19.

20.

21.

In practice, the current restrictions do not always appear to be complied with or enforced.
Furthermore, the Law Commission found in its view that, of the news items it reviewed, nearly
a third (24/83) did not appear to comply with section 71 of the Coroners Act or with the
coroner’s rulings in respect of publication. There have been no prosecutions to date under the
current provisions.

This situation may be because there are different views on how some of the wording should
be interpreted. Although section 71 appears to provide clarity about the limits on suicide
reporting, the Law Commission’s analysis suggests that section 71's limits are not so readily
understood by the media or coroners.

Although this uncertainty has not been tested by the courts, given the evidence about the
implications of inappropriate publishing, there should be attention devoted to ensuring the
limits of inappropriate publication are clearly set out.

Transparency is a fundamental concept in the rule of law. People should be able to find out
what the law is without difficulty, know their rights and understand the responsibilities of the
parties involved.

Achieving compliance amongst social media users is also a key challenge. The growth in social
media use has meant it is just as influential as mainstream media.

Details of self-inflicted deaths which are likely to cause harm

22.

23.

24,

25.

Evidence does not support the breadth of the current restriction. Submitters raised concerns
that the provisions were too restrictive. In the interests of ensuring as few limitations as
possible are placed on freedom of expression, it is important to ensure that restrictions are
evidence based and proportionate.

Evidence in other jurisdictions shows that media reporting of specific details of suicide deaths
can lead to an increase in ‘copycat’ or imitative suicides. In particular, there is evidence
demonstrating a link between reporting of the method and site of suicide death and
subsequent suicidal behaviour.

There is limited evidence to suggest that reporting details other than method and site will lead
to subsequent suicidal behaviour. Restricting the reporting of details beyond method and site
may lead to unjustified limitations on freedom of expression.

Submitters also raised concerns that restrictive provisions remove opportunities to assist
public understanding of the causes and consequences of suicide.

Regulatory Impact Analysis

26.

We have considered the following options to encourage informative and educative reporting
of suicide while minimising the risk to public health of ‘copycat’ suicides.

A. Status quo: No change to the current legislation.

B. Dual approach: Explicit statutory restriction on the publication of suicide method
and site (where the site is suggestive of method), supported by reporting guidelines.

The Chief Coroner would be able to grant exemptions if satisfied the risks of making



public the method of death are small and outweighed by other matters in the public
interest.

Existing guidelines would supplement the legislative restrictions initially. The need
for new standards/guidelines would be considered as part of the New Zealand
Suicide Prevention Action Plan 2013-2016.

Imposition of a greater fine for breaches: a maximum of $20,000 for a body
corporate and $5,000 for other cases. The current fines are $5,000 and $1,000
respectively.

Non legislative approach: Remove legislative restrictions on reporting from the
Coroners Act and rely on and promote existing suicide reporting guidelines.

27. These options are analysed in the table {below) against the following questions:

does the option protect against ‘copycat’ suicides
is the option consistent with freedom of expression

does the option allow sufficient opportunities for the media to assist the public
understanding of the causes and consequences of suicide

will the option improve compliance with restrictions, and

is the option enforceable and are the penalties reasonable.
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Coronial investigations into deaths in combat

Status quo and problem

28.

29.

30.

The jurisdiction of coroners to investigate deaths of members of the armed forces directly
caused by enemy action while on operational service has been raised separately to the
Coroners Review. There have been eight deaths from enemy action during the last decade (of
which three occurred in a single event).

The Coroners Act 2006 establishes which deaths are reportable to a coroner. Currently deaths
of people on operational service in armed conflict or a peacekeeping role may fall within the
categories of deaths that are reportable under the Act.

However, investigations into deaths in combat also raise issues that involve national security
and military tactics. These are generally a matter for the state and are not subject to legal
challenge. There is a well established body of case law that deployment, armament and
disposition of the armed forces are decisions for the government of the day (so long as they
comply with international and domestic law) and are not open to legal challenge. The ability
to conduct a coronial inquiry into a death from enemy action therefore raises the risk that a
coroner could examine and comment on decisions of military commanders and hinder
commanders from making legitimate battlefield decisions.

Regulatory Impact Analysis

31.

32.

33.

34.

The main benefit of a coronial investigation is to provide independent scrutiny of the
circumstances in which the death occurred, which is accessible to the public. Proposals aimed
at protecting national security should be considered alongside the need for independence and
transparency.

Other criteria used to evaluate possible options include:
e providing for independent and transparent investigations of deaths
e avoiding unnecessary duplication of roles and resources
e consistency with similar legislation

We have considered four options, which are that:

A Coroners have no jurisdiction in relation to deaths from enemy action.

B. Coroners have no jurisdiction for coroners in relation to deaths from enemy action
unless directed by the Attorney-General. Jurisdiction will be limited (i.e. coroners
cannot make recommendations).

C. Coroners have jurisdiction in relation to deaths from enemy action (status quo).

D. Coroners have jurisdiction in relation to deaths from enemy action, however the
Attorney-General has, for the purposes of protecting national security, decision-
making powers to:

o prevent an investigation from commencing, or

o direct the coroner to determine the cause of death but not make
recommendations, or withhold certain details from publication.

After an analysis of options in the attached table, the preferred option is that coroners should
not investigate deaths of members of the armed forces on operational service unless directed
by the Attorney-General. The coroner’s role would be to establish the causes and
circumstances of the death, but not to make recommendations (Option B).

10
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Consultation

35.

36.
37.

38.

39.

The following agencies have been consulted on the proposals in this RIS: New Zealand
Defence Force, Crown Law, the Ministry of Health and other agencies represented on the
Ministry of Health’s Suicide Prevention Action Plan Working Group. No significant concerns
were raised.

The Law Commission has been informed of the suicide reporting aspect of the paper.

We did not consult more widely on the specific proposals covered in this RIS. However,
feedback in submissions on the targeted review of the Coroners Act fed into our analysis
where possible.

During the review of the Coroners Act the Ministry wrote to approximately 168 key
stakeholders seeking feedback on the current system. Information about the review was
available on the Ministry of Justice website. Key stakeholders included relevant government
agencies, investigating authorities, District Health Boards, pathologists, funeral directors, Iwi
Authorities and other organisations with an interest in coronial matters.

The Ministry received 49 submissions, including some from interested individuals.

Conclusion

40. The assessed options are summarised in the table below.

Options Preference
Restrictions on suicide A. Status quo No preferred
reporting e option

B. Dual approach: A well-defined statutory restriction
on what can be reported, supported by a set of
practice standards.

C. Issuing of standards, outside the legislative
framework, providing guidance on suicide reporting

Coronial investigationsinto | A. Coroners have no jurisdiction in relation to deaths in
deaths in combat combat.

B.  Coroners have no jurisdiction in relation to deaths in | Preferred
combat unless directed by the Attorney-General

C. Coroners have jurisdiction in relation to deaths in
combat

D. Coroners have jurisdiction in relation to deaths in
combat, however the Attorney-General has, for the
purposes of protecting national security, decision-
making powers to:

o prevent an investigation from commencing, or

° direct the coroner to determine the cause of
death but not make recommendations, or

e  withhold details from the public.
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Implementation

41.

42.

43,

44,

45.

The Ministry of Justice will provide summaries of the recommendations from all three

cabinet papers5 on its website www.justice.govt.nz. Once a Bill has been introduced, the
Ministry will also write to stakeholders to advise them they will have the opportunity to
make submissions to a select committee.

If Cabinet agrees to the changes proposed, a Coroners Amendment Bill will be introduced to
Parliament. The Ministry of Justice will work with other Justice and Health sector agencies
to ensure that implementation requirements are identified and given effect in the Bill.

Coroners will need training and explanatory material to assist them with the implementation
of the legislative changes. The new legislative changes will be included as part of coroners’
regular training, the Coroners’ Bench Book will be updated, and the Chief Coroner will
provide guidance. Officials will also work with the Chief Coroner to determine what
additional material would be helpful to coroners.

Coronial Services staff use Standard Operating Procedures (SOP) to guide them in their work
and to provide consistency between regions. The SOP will need to be updated by Ministry of
Justice staff, and supported by other training and materials where appropriate.

Forms and information on the Ministry of Justice website for members of the public, service
providers and other professional groups involved with the coronial process will be reviewed
and updated. Depending on the nature and extent of the changes, some training may be
required for providers of professional services. This will be considered when the detail of
the changes is finalised.

Monitoring and evaluation

46.

The reforms proposed in the three Cabinet papers are a combination of both operational
and legislative enhancements and will be monitored as a package through the use of key
performance indicators. The Ministry will continue discussions with the Chief Coroner,
Coronial Services and appropriate government departments to ensure that any changes are
having their desired effect. Officials are also considering how best to gather feedback from
participants in the coronial system on an ongoing basis.

The first group of proposals was set out in the Cabinet Paper: ‘ Coroners Act Review: Proposals for Reform
Paper One’. The second group of proposals was set out in the Cabinet Paper: ‘ Coroners Act Review:
Proposals for Reform Paper Two’ available on the Ministry’s website.
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