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DECISION

A: Under section 290 of the Resource Management Act 1991 the appeals ENV-2007-
CHC-300, ENV-2007-CHC-297, ENV-2007-CHC-299, ENV-2007-CHC-301,
ENV-2007-CHC-302, ENV-2007-CHC-303, ENV-2007-CHC-304 and ENV-

2007-CHC-307 are allowed.

B: As a consequence of A, no order is made in respect of appeal ENV-2007-CHC-

295 by Meridian Energy Limited.

C: The decisions of the Central Otago District Council and Otago Regional Council

to grant resource consents to Meridian Energy Limited for a wind farm on the

Lammermoor are cancelled.

D: Costs are reserved.
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JUDGMENT OF THE MAJORITY

1.0 Introduction: a wind farm on the Lammermoor?

1.1 The issue and the parties

[1] Meridian Energy Limited applied to the Central Otago District Council (“CODC”)
on 12 July 2006 and the Otago Regional Council (“ORC”) on 1 November 2006 for
resource consents to establish and operate a wind farm using up to 176 wind turbines each
capable of generating up to 3.6 megawatts (“MW”) of power on the Lammermoor Range
in Central Otago. The two consent authorities granted consents on conditions, and the
appellants lodged appeals in the Environment Court. Meridian’s appeal was about
conditions only. The ultimate issue for the Court in this decision is whether we should

confirm or cancel or modify the consents granted by the two consent authorities.

[2] The proposed wind farm site is located on a high plateau generally more than 900
metres above sea level which is (approximately in each case) 70 kilometres to the north-
west of Dunedin City, 40 kilometres to the south of Ranfurly and 15 kilometres west of
Middlemarch. The site covers an area of 92 km? as shown on the attached plan of the
proposed wind farm marked “A”. The site covers the uplands part of five high country

stations. From south to north they and the proposed numbers of turbines on them are:

e Rocklands 35 turbines
e Lammermoor 66 turbines
e Glen Ayre 19 turbines
e Logan Burn 9 turbines

e Loganbrae 46 turbines
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The owners of those properties, apart from Logan Burn which is now owned by Meridian
have licence agreements with Meridian to allow the construction and operation of a wind
farm on their land. The total area (“the site envelope”) is about 135 km? and includes
both the various parts of the site and the intervening land (including the Logan Burn

Gorge and the valley of Spillers Creek) and roads leading to it.

[3] Meridian is a State owned enterprise and a major New Zealand energy company.
The Government appeared® through counsel for the Minister for the Environment to
support Meridian’s application and the local authorities’ decisions as a section 274 party.
Mr Parker explained that the Minister had presented what was described as an “All of
Government Submission” to the Commissioners’ hearing on the proceedings for the two
councils and that the authority for the filing of that submission came from Cabinet. That
is, apparently, the first ‘whole of Government’ submission in support of an electricity
project under the Resource Management Act 1991 (“the RMA” or “the Act”) as a project

of national significance.

[4] The Regional Council and the CODC support the proposal and their decisions to
grant it.

[5] All the appellants except Meridian (which appealed some land use conditions)
oppose the land use consent completely. Several other section 274 parties appeared to

support the appellants:

e the Central Otago Environmental Society in support of the Maniototo
Environmental Society Incorporated (“MESI”);

e Otago Goldfields Heritage Trust; and

e Central Otago Recreational Users Forum in support of MESI and Messrs Carr

and Douglas.

[6] The only exception to the “All of Government” support for Meridian’s application

was from the Director-General of Conservation who lodged through the Otago

Submissions of Mr M T Parker 6 August 2008 [Environment Court document 36].

2 Mr P F Gurnsey, evidence-in-chief Exhibit ‘PFG-1’ [Environment Court document 39].
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Conservancy, acting under delegated authority, a separate submission® to the consent
authorities. The Otago Conservancy’s concerns were met by agreement with Meridian (it
appears a potential payment is proposed, which is quite legitimate, if not transparent) and
so the Director-General’s position was neither to support nor oppose the applications®. In
contrast the Otago Conservation Board, a quango, appeared through two witnesses — Mr

Sutherland and Dr Nixon — to oppose the application.

[7] The Executive called four witnesses:

Mr D E Boyle, Planning and Development Manager at Transpower;

Mr J C Gleadow, Director Transmission of the Electricity Commission;

Mr P F Gurnsey, Manager, Climate Change Policy for the Ministry for the
Environment; and

Mr S D Calman, Acting Deputy Secretary, Energy and Communications Branch of

the Ministry of Economic Development.

The Court is grateful to all four of these witnesses for taking the time to give evidence to
the Court, and especially to Mr Boyle and Mr Gleadow whose employers are not parties
to the proceeding. Mr Gleadow was kind enough to return to the hearing in 2009 to

answer further questions from the Court.

1.2  The proposal

1.2.1 A 630 megawatt wind farm
5

[8] Meridian’s wind farm® will be capable of generating power of up to 630
megawatts depending on the final turbine type selected. However, Meridian is interested
in energy (measured in megawatt hours, or gigawatt hours) rather than in power.
Because the wind does not blow all the time or, when it does, at the optimum strength, a
wind farm only generates a proportion of its theoretical maximum capacity. If a 3.6 MW

turbine is selected and is assumed, over a year, to generate 40% of its theoretical

Mr P F Gurnsey, evidence-in-chief Exhibit ‘PFG-2’ [Environment Court document 39].

Mr M T Parker, submissions for the Crown para 18 [Environment Court document 36].

Meridian called its proposal “Project Hayes” in honour of an engineer who worked in the area.
However, that has caused a good deal of confusion to outsiders such as journalists, some of whom
have understood the proposal to be in the Lake Hayes area near Queenstown.
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maximum then the 176 turbines of the Meridian proposal would generate sufficient

electricity to supply power for 278,000 average homes.

1.2.2 Turbines — size and location

[9] A wind turbine is made up of:

(@) blades, typically three in the ‘Danish design’ although a New Zealand home-
grown model has two;

(b) ahub (the hub and blades make the rotor);

(c) a nacelle, which contains the drive train gearbox, generator and controller
(and to which the rotor and tower are attached); and

(d) atower, which supports the nacelle and the electrical cables.

[10] In this case each of the turbines will have a maximum height of 160 metres to the
tip of the rotor. Although consent is sought for turbines of up to that maximum size,
Meridian offered a condition that all turbines would be of the same size (regardless of
which model is finally selected) to ensure uniformity of appearance. The turbines
proposed for Project Hayes are three-bladed turbines and similar (but larger) to those in
other Meridian projects at White Hill (Central Southland), Makara (near Wellington) and
Te Apiti (Manawatu), all of which we have inspected, with the parties’ agreement, after

the formal part of the hearing concluded.

[11] In addition, Meridian has sought a limited degree of flexibility in the final siting of
turbines, in that each turbine would be sited within a 150 metre radius of a defined point®,
That flexibility is sought because the final access, layout and position of turbines is
intended by Meridian to be subject to survey, detailed design, ecological and geotechnical
considerations as encountered at each turbine site during construction. At the beginning
of the hearing Meridian acknowledged that it would be appropriate to relocate one turbine

(FOM3) away from the Taieri Rapids Scenic Reserve at the southern end of the site.

6 Mr A J Coulman, evidence-in-chief para 3.8 [Environment Court document 30].
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1.2.3 Substations and grid connection

[12] Five 220kV substations will be required to connect the wind turbines to the
transmission grid.  Four of these will feed to the Sluicings Substation at the southern end
of the Meridian site via an internal 33 kV line. Electricity produced by the wind farm
will then be fed via the Sluicings substation into the Roxburgh-Three Mile Hill (Dunedin)
transmission line that runs across the southern end of the site. Internal cabling between
turbines, substations and the Roxburgh-Three Mile Hill line will be required. Where
practicable, this will be located underground to minimise visual effects. Where the use of
overhead lines cannot practically be avoided (in particular, between substations and to the
link to the 220 kV network), Meridian proposes that they will be either hidden from
public view points or located within an identified corridor that has been designed to

reduce visual effects while maintaining a safe distance from turbines.

1.2.4 Earthworks and roading design

[13] Earthworks are required on the site for a number of purposes including to
construct internal access roads, turbine platforms and foundations. An internal road
network of approximately 150 kilometres will be constructed. Nearly 100 kilometres of
these access roads will involve upgrading (sometimes major) of existing tracks.
Wherever possible roads have been designed to follow existing farm tracks and tops of
ridges. Meridian claimed that will reduce the potential visual effects from external

viewpoints by minimising the amount of excavation required.

[14] Work will also be needed on the Old Dunstan Road east of the site to change
grades, widen the road, strengthen its surface, enlarge corners and bridge streams.

1.3 The resource consents sought and their status
1.3.1 Land use consents from the CODC

[15] The resource consent sought from the CODC was simply to construct and
commission a wind farm of up to 176 turbines on the Meridian site with each turbine
having a ‘nameplate’ capacity of 3.6 MW. The reason for the simple description of the

proposed activity is that rule 13.7.4 of the CODC’s district plan states (relevantly) :

! District Plan, pp. 13:16-17.
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13.7.4 Power Generation Facilities

(iii)  Discretionary Activities — Development of New Power Generation Facilities
Except as provided for by (iv) below, any activity that:
(@) Involves or is associated with the construction and commissioning of a power
generation facility,
OR
(b)  Results in an increase in the height of a dam ...

is a discretionary activity.

For the purposes of this rule “construction and commissioning” activities includes those activities
directly involved with the building and operation of a new energy production facility.  This
includes site preparation, earthworks, quarrying, concrete batching, plant construction, road
construction and widening, traffic generation, reservoir formation, clearance or inundation of
vegetation, but specifically excludes investigative activities such as geological sampling and

surveys.

In other words construction and working on new power stations includes all ancillary
operations identified. A further sentence makes it clear that any need to reroute remote
network facilities is also included in such an application.

[16] The parties agree that the land use applications are to be considered as an
unrestricted discretionary activity under the operative district plan. They did not consider
the status of the activity under the proposed plan constituted by Plan Change 5 which was
notified during an adjournment of the hearing, but it appears to us still to be a
discretionary activity. As such, the Court may grant or refuse consent under section 104B
of the Act and, if consent is granted, may impose conditions under section 108 of the Act.
As we have stated, while most of the appeals opposed the grant of the land use consents,
Meridian’s appeal was only concerned about seven of the conditions placed on the CODC
consent — these related to traffic issues and to the amount payable under a development

levy.

1.3.2 Regional consents

[17] A number of consents were applied for by Meridian from the Otago Regional
Council. These are essentially related to construction activities and all are required in
terms of the Regional Water Plan. The types of resource consents required are:



[18]

[19]
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Landuse Consents:

to replace and where necessary install culverts within various waterbodies
throughout the proposed wind farm site;

to disturb the beds of various waterbodies associated with construction works
throughout the proposed wind farm site;

to deposit fill material associated with fill disposal areas which may enter
surface waterbodies;

to deposit excess material which may enter surface waterbodies;

to erect defences against water to manage and control waterbodies where
necessary throughout the proposed wind farm site;

to construct bores for the purpose of taking groundwater in order to lower

localised groundwater tables.

A number of discharge permits have also been sought as follows:

to discharge stormwater runoff to land and water throughout the subject site
associated with construction, maintenance and use of structures and ancillary
facilities associated with the proposed wind farm;

to discharge contaminants to land where they may enter water, namely silt and
sediment from construction, maintenance and use activities associated with the
proposed wind farm;

to discharge contaminants to water, namely silt and sediment from
construction, maintenance and use activities associated with the proposed wind
farm;

to discharge abstracted ground water to land as a result of lowering localised

water tables during construction throughout the proposed wind farm site.

A number of water permits have also been applied for by Meridian:

to take ground water in order to lower localised water tables during the

construction of the proposed wind farm throughout the site;
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e to temporarily divert water in order to install culverts within various water
bodies associated with the proposed wind farm;
e to divert stormwater around fill disposal areas on the proposed wind farm site

during construction and on completion of the works.

[20] The applications and the activities for which consent is sought are variously to be
considered either as a controlled activity, a restricted discretionary activity or a
discretionary activity in terms of the Otago Regional Council Water Plan. At the time of
the Council hearing, a report was prepared by a Regional Council officer, Mr
Christophers. His report included a table of the consents in question and this table set out
the activity status of each individual consent. No party questioned that before us.

[21] The only appeal relating to the Regional Council consents was that of Mr Douglas

and his family. They opposed the grant of resource consents completely.

1.3.3 Resource consents from the Dunedin City Council

[22] We were advised by Mr Beatson for Meridian that roadworks within the road
reserve width of the Old Dunstan Road do not require resource consents in either the
Central Otago district or Dunedin City. However, it appears that some works (e.g.
possible bridging of Sutton Stream at the base of the eastern scarp of the Rock and
Pillar/Lammermoor Ranges) may require works outside the road reserve and so further

resource consents may be necessary.

1.4  The matters to be considered

[23] Under section 104(1) of the RMA we are subject to Part 2 of the Act to have
regard to any actual and potential effects on the environment of allowing the activity®; the
relevant statutory instruments’; and other relevant matters'®, and we must also have
regard to the local authorities” decisions*’.  We set out our findings, predictions, and

judgements on each of those matters in the following chapters:

8 Section 104(1)(a) of the RMA.
’ Section 104(1)(b) of the RMA.
10 Section 104(1)(c) of the RMA.
1 Section 290A of the RMA.
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Chapter 2.0
Chapter 3.0
Chapter 4.0
Chapter 5.0
Chapter 6.0

Chapter 7.0

Chapter 8.0
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The facts
The law
The landscape
The possible effects — qualitative analysis
Efficient use of resources? — attempting to quantify the costs and
benefits
Should the power generation facility be approved under the
operative district plan?

Overall evaluation and outcome

All issues between Meridian and the respondents have been resolved by consent.



