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Budget sensitive 

Office of the Parliamentary Under-Secretary to the Minister of Justice (Domestic and Sexual 

Violence) 

Chair, Cabinet Social Wellbeing Committee 

Improving the justice response to victims of sexual violence 

Proposal 

1. This paper seeks Cabinet agreement to a package of legislative and operational

changes to improve the experience of sexual violence victims in the justice system.1 It

also proposes further work on more transformative options to ensure the system is

more responsive to the needs of victims.

Executive Summary 

2. This Government is committed to addressing and supporting victims of sexual
violence. While significant work is already underway to ensure that victims are better
supported when going through the criminal justice system, there is more we can do to
improve the justice response to victims of sexual violence.

3. This paper outlines a package of reform, along with proposals for further work, to build
on our progress to date and make important improvements to victims’ experiences of
the court process. It recognises the need to reform the system in a meaningful way
that is responsive to all victims of sexual violence, including children, Māori, and other
vulnerable groups.

4. Studies have shown that most sexual violence is unreported, and where it is reported,
there are high rates of attrition between the police investigation stage and trial. Those
victims who do report sexual violence are at risk of experiencing further trauma as they
move through the justice system. Many aspects of a victim’s journey through the
system are inconsistent with their recovery. The system can exacerbate the trauma
they have already suffered. Victims may therefore be unwilling or unable to engage
with the criminal justice system, and may not achieve any form of resolution over what
has happened to them. This means sexual violence offenders may not be held to
account, resulting in missed opportunities to reduce reoffending.

5. Cumulatively, these factors create a significant risk of New Zealand society losing
confidence that the justice system can adequately respond to sexual violence.

6. We have an opportunity to progress reforms now that can make some important
improvements for victims of sexual offending, while also preserving defendants’ fair
trial rights. The reforms proposed in this paper respond to some of the Law
Commission’s recommendations in its 2015 report The Justice Response to Victims
of Sexual Violence (‘the 2015 Report’) and its 2019 report The Second Review of the

1 The term ‘victim’ is used in this paper to refer generally to a person against whom an offence is committed. ‘Complainant’ 
refers to complainant witnesses who give evidence at court about alleged sexual offending. The term ‘sexual violence’ 
refers to sexual crimes under the Crimes Act 1961. These offences include sexual violation by rape, sexual conduct with 
consent induced by threats, sexual conduct with children or young persons (aged under 16), and indecent assault. 
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Evidence Act 2006 (‘the 2019 Report’). Most policy approvals sought in this paper are 
subject to Budget 2019 decisions, as they will require additional funding to implement. 
These amendments are overdue, and I am seeking Cabinet approvals now to ensure 
legislation can be drafted in time to be introduced and enacted by the end of this 
parliamentary term. 

7. Beyond these reforms, my longer-term vision is for more transformative changes to 
ensure our system is truly responsive to sexual violence offending and the needs of 
victims. I am proposing to initiate further work on other Law Commission 
recommendations, looking at the appropriateness and feasibility of alternative 
resolution options outside the current system for sexual offending (including kaupapa 
Māori models), and of a specialist, post-guilty plea sexual violence court.  

8. I also propose to consider whether other changes to trial procedure might better 
protect victims of sexual violence, while maintaining the overall integrity and 
protections of our system. Finally, I propose to reconsider the definition of ‘consent’ 
and the continuing role of juries in sexual violence trials. Change in these areas could 
involve significant shifts in the way our system deals with sexual offending. Careful 
consideration would be given to any impact on defendants’ fair trial rights, and the 
wider impact on the criminal justice system. 

Background 

Responding to family and sexual violence is a priority 

9. There is a growing societal appetite for change to our approach to family and sexual 
violence. The recommendations in this paper support the wider Government focus on 
addressing and preventing family and sexual violence and the progress the 
Government has already made in this area. 

10. On 5 October 2018, the Minister of Justice, Hon Andrew Little, the Minister for Social 
Development, Hon Carmel Sepuloni, and I commenced the Joint Venture to end family 
and sexual violence in New Zealand. This approach will mean every part of the 
government is working together in a planned and strategic way. The Joint Venture 
commits us to collective responsibility, in providing sustainable support to all those 
who need it, as well as preventing family and sexual violence. A national strategy and 
action plan, which is in development, will align with the proposals in this paper. 

11. Recent legislative changes include the Family Violence Act 2018, which addresses the 
multiple impacts of family and sexual violence. The Domestic Violence–Victims 
Protection Act 2018 provides employees affected by domestic violence a statutory 
right to request flexible short-term working arrangements. 

Law Commission recommendations to improve justice experience of sexual violence victims 

12. For many years now there have been calls for change to the criminal justice system’s 
approach to sexual violence cases. The 2015 report found that our justice system often 
fails to respond appropriately to victims of sexual violence. The needs of victims can 
conflict with the requirements of the court process. Many features of the criminal justice 
system can deter victims from reporting offences and lead to fear and mistrust of the 
process. The risk that criminal justice processes will re-traumatise victims contributes 

w55f2if1v 2019-06-06 11:40:54

RE
LE

AS
ED

 B
Y 

TH
E 

PA
RL

IA
M

EN
TA

RY
 U

ND
ER

-S
EC

RE
TA

RY
 T

O T
HE

 M
IN

IS
TE

R 
OF 

JU
ST

IC
E



3 
 

significantly to the low reporting rates. Sexual offenders may not be held accountable, 
and consequently some victims and their families do not see any form of justice done.  

13. The 2015 Report made a series of recommendations for change to address these 
concerns. The Law Commission’s recommendations were primarily directed at the 
court process, as well as alternatives to sexual violence trials and the gap in support 
services for victims. Work is already underway to progress some recommendations. 
The changes I propose in this paper respond to outstanding recommendations related 
to the court process. These changes will help to reduce the unacceptable secondary 
harm that victims may experience within the justice system. 

14. The Law Commission’s findings and recommendations align with a large volume of 
practice expertise and academic literature over the last decade. Those findings are 
supported by recent research confirming the trauma sexual violence victims 
experience participating in the justice system.2  

Law Commission’s Second Review of the Evidence Act 2006 

15. The Law Commission’s recently published 2019 report on the Evidence Act 2006 
contains several recommendations pertinent to sexual violence victims and to 
improving their experience of the court system. I propose to accept three of these 
recommendations now, as I believe they can be progressed coherently with this suite 
of proposals to bring clear benefits to victims of sexual violence.  

16. Other recommendations in the 2019 report either require further analysis, or fall out of 
the scope of this reform programme and associated budget bid. For example, several 
recommendations involve extending proposals in this paper to complainants in family 
violence cases. A proposed Government response to the full 2019 Report will be 
brought to Cabinet in due course. 

Package of reforms responding to outstanding Law Commission recommendations 

Specialist sexual violence training 

17. I propose to fund voluntary specialist training for defence lawyers on best practice in 
sexual violence cases. This training could be developed and delivered with a provider 
such as the NZLS Continuing Legal Education programme.  I consider this is the best 
way to encourage the uptake of training for all defence counsel, which will improve the 
treatment of sexual violence victims in the criminal justice process.  

18. The 2015 Report identified that legal participants in sexual violence trials (including 
judges, prosecutors, and defence counsel) may inadvertently reinforce myths and 
misconceptions likely to be held by members of the jury, or act in ways which may 
cause complainant witnesses unnecessary distress. The Law Commission therefore 
recommended that regulations should include experience and competence 
requirements for defence counsel who represent legally aided defendants in sexual 
violence cases. It also recommended only designated judges could sit on sexual 
violence cases, and only accredited prosecutors could prosecute them. 

                                                           
2 Gravitas Research and Strategy Limited, August 2018. Improving the Justice Response to Sexual Violence: Victims’ 
experiences. 
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19. Some training initiatives are already underway in response to these recommendations.
The Institute of Judicial Studies is delivering judicial education (in conjunction with the
District and Senior Courts) in the form of two- and three- day programmes on best
practice when dealing with vulnerable witnesses in sexual violence cases. Subject to
Budget 2019 decisions, this training will continue to be rolled out. Training will also be
provided to Crown and Police prosecutors in 2019, before the new Solicitor-General’s
Guidelines for Prosecuting Sexual Violence come into force.

20. Consultation with the defence bar highlighted concerns that mandatory training
requirements for legal aid practitioners could reduce the number of lawyers willing to
undertake sexual violence cases. Further, training requirements enforced through
legal aid regulations would not apply to privately instructed lawyers.

21. Other options, such as implementing mandatory training through the annual
Continuing Professional Development (CPD) requirements applying to lawyers, would
involve a fundamental change in approach and would require a wholesale review of
the CPD Rules by the New Zealand Law Society (NZLS)

22. Subject to Budget 2019 decisions, the proposed voluntary training for defence counsel
would be funded for a period of three years, as an incentive to undertake the training.
The NZLS has advised the training could count towards the 10 hours of professional
development required annually by the CPD Rules. Uptake of the training would be
reviewed after three years to determine whether it should be made mandatory.

Giving evidence in alternative ways 

23. I propose to make legislative changes to increase the use of alternative ways of giving
evidence in sexual violence trials (such as from behind a screen in court, via audio-
visual link from a separate room, or in a pre-recorded video played to the court). This
would include the use of pre-recorded cross-examination.

24. Studies show that the main source of anxiety reported by sexual violence victims one
year after the offence is giving evidence in court. This evidence is often critical to the
prosecution case, particularly where there is no physical evidence. Complainants are
required to recall traumatic experiences accurately, and in some cases a long time
after the events in question – usually in front of a jury and often under strong cross-
examination. Cases often centre around the issue of consent, with complainants
challenged on their credibility and reliability as a witness. Complainants often cite
cross-examination as the most stressful part of their criminal trial experience.

25. Currently, the prosecution must apply to the court and satisfy statutory criteria before
any adult complainant is permitted to give evidence in an alternative way.3 It is not
uncommon in sexual violence cases for complainants to give their evidence-in-chief
by way of pre-recorded video of their original police interview. However, a Court of
Appeal decision in 2011 has limited the use of pre-recorded cross-examination
(questioning by the defence lawyer) to rare and exceptional circumstances.4

3 Since amendments to the Evidence Act 2006 came into force in 2017, child witnesses have been presumptively entitled 
to give their evidence in any alternative way elected by the prosecutor.  
4 M v R [2011] NZCA 303. 
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26. The 2015 report recommended a statutory presumption in favour of sexual violence 
complainants giving all their evidence, including cross-examination, in alternative 
ways. This would include the option of complainants pre-recording all their evidence 
prior to trial, unless a judge makes an order to the contrary. Reasons for overriding the 
presumption would include the defendants’ fair trial rights, or practical and cost 
considerations. The Law Commission also recommended that the prosecution consult 
sexual violence complainants on how they prefer to give evidence. 

27. Overseas experience of pre-recorded cross-examination demonstrates potentially 
significant benefits for complainants: 

27.1. it allows all the complainant’s evidence to be given earlier, reducing the harm 
caused by delays in getting to trial (which is particularly beneficial to children);  

27.2. it allows more flexibility to reduce complainants’ stress and trauma (for example, 
a particular time can be scheduled, and breaks can be taken more easily);  

27.3. it increases the likelihood of guilty pleas in appropriate cases (as the defence 
understands the strength of the prosecution case sooner); and 

27.4. the process allows for inadmissible evidence or breaks to be edited out 
(improving the quality of evidence and avoiding mistrials). 

28. Some aspects of how New Zealand courts operate may mean the benefits 
experienced overseas would be less significant in some sexual violence cases here. 
For example, in New Zealand disclosure of further evidence could occur after pre-
recording and up to the time of trial, which may mean the complainant needs to be re-
questioned. The use of pre-recorded cross-examination also carries additional costs 
for the courts and legal practitioners. 

29. The legal profession, particularly the defence bar, has expressed strong concerns 
about the proposal to increase the availability of pre-recorded cross-examination. 
Their view reflects the earlier concerns of the Court of Appeal that pre-recording of 
cross-examination should continue to be available only in rare circumstances and on 
a case by case basis (rather than as a matter of statutory presumption).  

30. Key issues raised during consultation, and in the Court of Appeal decision, centred on: 

30.1. the potential risk to defendants’ fair trial rights, as they will have to ‘show their 
hand’ prior to trial and lose the ability to tailor questioning to the jury’s reaction;  

30.2. continuing or late disclosure of further evidence to the defence (after the pre-
recorded cross-examination), or a change in legal strategy, which may require 
complainants to give further evidence at the trial if new issues arose; and 

30 3  without additional judicial resource, pre-recording of cross-examination may 
slow down resolution of sexual violence (and other) trials because of the 
additional hearing time required. 
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31. Greater use of pre-recorded cross-examination would be a significant change from the 
way criminal trials are currently managed. However, I consider the risks identified 
through consultation can be mitigated to some extent through the design and drafting 
of legislation. This could include specifying when in the trial process the pre-recording 
can or should be used. Despite the costs involved, I believe the potential to reduce the 
re-traumatisation of sexual violence complainants, during the most traumatic of their 
experiences in the justice system, warrants legislative change.  

32. I therefore propose legislative amendments to provide that: 

32.1. sexual violence complainants have an explicit right to be consulted about the 
ways in which they wish to give their evidence;5 

32.2. sexual violence complainants are entitled to give all their evidence in alternative 
ways, including by pre-recorded cross-examination; 

32.3. defence counsel can challenge the elected way of giving evidence, following 
which the judge would determine the way evidence is to be given; and 

32.4. these proposals extend to propensity witnesses,6 who are also giving evidence 
about sexual offending by the defendant.  

33. As funding would be required to implement the proposals in paragraph 32.2 – 32.4, 
Cabinet’s agreement to this proposal will be subject to Budget 2019 decisions. I note 
the 2019 Report did not recommend applying these reforms to propensity witnesses. 
The Report noted submitters did not strongly support legislative change, and that 
limited resources should be directed toward complainants at first instance. However, I 
consider on principle that propensity witnesses should benefit from these reforms.  

Recording of evidence for re-trial 

34. Subject to Budget decisions, I also propose to require the evidence of all sexual 
violence complainants and propensity witnesses in sexual violence trials to be 
recorded, however evidence is given. This change will enable the evidence to be used 
at any re-trial, potentially avoiding the need for the complainant to give evidence again.  

35. Given the possibility of new evidence or changes in trial strategy or approach at a re-
trial, it is likely these recordings would be used only where the reasons for the re-trial 
do not affect the complainant’s recorded evidence or the fairness of the trial.  

36. I note the 2019 Report did not recommend this change. The Law Commission 
considered the likelihood of further or different questioning at a re-trial meant the 
recording of all evidence was not warranted. I consider the potential to reduce 
complainants’ trauma, even if it is not realised in all cases, justifies this proposal. 

                                                           
5 The Evidence Act already requires judges to consider witnesses’ views when giving directions about modes of evidence. 
A specific right to be consulted in the Victims’ Rights Act more strongly and visibly signals the importance of those views. 
6 A propensity witness gives evidence that the defendant has behaved or offended similarly to the offence charged, but is 
not a complainant in the trial. Like other witnesses, they can give their evidence in alternative ways on application. 
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Greater use of communication assistance 

37. I propose to amend the Evidence Act to ensure witnesses can receive communication 
assistance where needed, to help them understand questions and communicate 
effectively. The Ministry of Justice will develop operational support and procedures to 
make sure of a high-quality, consistent service. While I expect particular benefits for 
sexual violence complainants, this amendment would apply in all court proceedings, 
and for defendants too. 

38. Currently, communication assistance is available for witnesses and defendants when 
giving evidence if they have a ‘communication disability’.7 Using a communication 
assistant (usually a speech therapist) in these situations can reduce confusion and 
help the witness to give better quality evidence.  

39. A person may need assistance to understand questions, or communicate their 
answers, where their circumstances do not constitute a ‘communication disability.’ 
Young children in particular may have trouble understanding questions in court, as 
well as those with disabilities or conditions such as Foetal Alcohol Spectrum Disorder. 
The 2015 report therefore recommended amending the definition of ‘communication 
assistance’ to ensure it is available when needed, whether or not the witness has a 
‘communication disability’. This will reflect and endorse emerging case law that 
interprets the term more broadly.8 As this proposal is likely to increase demand for 
communication assistance services, it is also subject to Budget 2019 decisions.  

Admissibility of evidence about complainant’s sexual experience and disposition 

40. Following recommendations in the 2019 Report, I propose to extend and clarify a rule 
in the Evidence Act that requires certain evidence about a complainant’s sexual history 
to meet a ‘heightened relevance test’ before it can be admitted. 

41. Before evidence about the complainant’s sexual experience with people other than the 
defendant can be admitted, a judge must decide that the evidence is so relevant that 
excluding it would be contrary to the interests of justice. The judge’s permission to 
introduce this kind of evidence must be sought by application prior to the trial. 

42. Unlike most comparable jurisdictions, in New Zealand no such rules exist for the 
complainant’s sexual experience with the defendant. It has been argued that the 
sexual history between a complainant and defendant is inevitably relevant to whether, 
for example, the defendant reasonably believed consent had been given. However, I 
believe the relevance of this evidence should be actively considered in each case. This 
aligns with the notion that ‘consent’ is individual to each instance of sexual contact. 
Given that we know sexual violence is often perpetrated by people known to the victim, 
this is particularly important within the context of pre-existing relationships. 

43. I therefore propose to expand the current rule, to cover evidence about the nature of 
the complainant’s sexual experience with the defendant. As per the Law Commission’s 
recommendation, I propose that evidence of the mere fact of sexual history between 
the complainant and defendant remain subject to the normal admissibility rules. This 

                                                           
7 It is also available for people who do not have sufficient proficiency in the English language to understand court 
proceedings or give evidence; see sections 4 and 80 of the Evidence Act 2006. 
8 Recent court decisions to this effect are discussed in the 2019 Report. 
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recognises that the existence of a previous relationship may be both important to 
contextualise the evidence as a whole, and relatively less traumatic for the 
complainant to be questioned about. 

44. The courts have interpreted the current rule about evidence of sexual experience as 
applying to evidence about a complainant’s ‘sexual disposition’ (propensities, or 
preferences or desires that may not have manifested in behaviour).9 However, without 
legislative clarification, some evidence may be left unprotected. For example, it is 
unclear whether fantasies recorded in a personal diary would be protected by the rule 
about ‘sexual experience’. In line with the Law Commission’s recommendations, I 
propose to clarify that: 

44.1. evidence of a complainant’s sexual disposition is subject to the same 
heightened relevance test, and requirement to seek the judge’s permission prior 
to trial, as sexual experience evidence; and 

44.2. evidence of a complainant’s reputation for having a particular sexual disposition 
is inadmissible, in line with the general bar on evidence of sexual reputation. 

45. These changes will protect complainants from irrelevant and therefore unnecessarily 
invasive questioning about their sex lives, while ensuring the judge can preserve the 
interests of justice (including fair trial rights) by allowing the evidence where warranted. 

Judicial control over witness questioning 

46. I propose to amend the Evidence Act so that a judge must intervene if he or she 
considers the questioning of a witness to be improper, unfair, misleading, needlessly 
repetitive or too complicated. I also propose to amend the Evidence Act to explicitly 
include a victim’s vulnerability as a factor the judge must take into consideration when 
deciding whether to intervene. These changes were recommended in the 2019 Report 
and will apply to all cases (not just sexual cases). 

47. While witness questioning, and cross-examination in particular, serves an important 
role in testing evidence, intimidating or otherwise improper questioning can reduce the 
quality of evidence they give and negatively impact upon their mental wellbeing. 
Currently, the Evidence Act provides that judges may intervene in questioning they 
consider to be improper. However, in the 2019 Report, the Law Commission noted 
concerns that judges may be reluctant to intervene, for example due to the risk of 
creating grounds for appeal.  

48. The Law Commission therefore recommended amending the Act to require judicial 
intervention when witnesses are subject to unacceptable questioning. The change will 
help to better protect all vulnerable witnesses (not just those in sexual cases), while 
retaining the judge’s discretion to determine whether questioning is unacceptable. 

Judicial directions to the jury about ‘counter-intuitive evidence’ 

49. I also propose to explicitly provide for judges to issue directions to jurors addressing 
common myths and misconceptions in sexual violence cases. Legislation would 
provide that judges should give these directions in appropriate cases, and the judiciary 

                                                           
9 B v R [2013] NZSC 151 at [61]; R v Singh [2015] NZCA 435 at [25]. 
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would be invited to determine, publish, and update their content in line with new 
research and emerging needs. This change will support judges to correct assumptions 
or prejudices that may lead to illegitimate and unfounded reasoning by juries in sexual 
violence cases. 

50. Judges can direct the jury on the law at any time. However, the only judicial direction 
currently specified in the Evidence Act about misconceptions in sexual offence cases 
relates to delayed complaints or failures to complain. The 2019 Report noted a range 
of commonly held myths and misconceptions that are not addressed by standard 
judicial directions. For example, a juror might believe that a complainant invited a 
sexual advance because of what she was wearing. This thinking may risk 
complainants’ evidence being unduly discounted or doubted, which could in turn affect 
the outcome of the trial and contribute to putting off other victims from coming forward.  

51. The Law Commission recommended directions be created to help judges address 
juror assumptions in sexual violence cases, and ensure a transparent and consistent 
approach. A legislative provision would specify where those directions should be 
given, but the judiciary would develop the substantive content of the directions. 

52. I have sought further advice on the Law Commission’s recommendation to provide 
funding for the judiciary to research, maintain and publish the directions. I consider the 
legislative changes can progress in the meantime, with delayed commencement if 
necessary to ensure smooth implementation.  

Clearing the court for reading of victim impact statements 

53. I propose to allow for judges, after consultation with the victim, to clear the court when 
the victim is reading their victim impact statement, where this is necessary to avoid 
causing the victim undue distress. I also propose explicitly enabling victims to read 
impact statements to the court in alternative ways (for example, via audio-visual link, 
CCTV, pre-recorded video, or from behind a screen). 

54. The 2015 Report recommended that a judge should be authorised to clear the court 
at any point in a sexual violence proceeding when necessary, to avoid causing undue 
emotional distress to a sexual violence victim. 

55. Generally, court proceedings are open to the public. Judges have the power to clear 
the court in specified circumstances only, so that members of the public are required 
to leave but the defendant and media are entitled to remain. The threshold for clearing 
the court in criminal proceedings is high, to protect the principle of ‘open justice’. While 
this principle is not absolute, exceptions are made only to the extent necessary. 

56. Currently a judge is required to clear the court when a sexual violence complainant is 
giving evidence at trial. Apart from giving evidence, the other part of the court process 
most likely to cause distress or harm is during a sentencing hearing, when a victim can 
choose to read a victim impact statement. This is also the only other time the victim 
addresses the court about what has happened to them. While impact statements can 
provide powerful closure for victims, describing in open court the impact the offending 
has had, which may include sensitive information, risks causing additional trauma.   
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57. Allowing judges to clear the court when the victim is reading their impact statement, 
and retaining the current requirement to clear the court for the complainant’s evidence, 
balances the need to protect victims from additional trauma with the fundamental 
principle of open justice. Providing explicitly for alternative ways the victim can read 
their statement will empower them, and ensure some protection is available even if 
the court is not cleared.  

Comfortable and safe facilities for complainants  

58. I propose to amend the Victims’ Rights Act 2002, to create a right for sexual violence 
victims to have access to appropriate facilities when attending court. The right will both 
take into account victims’ needs and ensure genuine effort to manage constraints 
posed by the physical setting and location of the courthouse.  

59. The Law Commission identified that court facilities do not currently meet the needs of 
sexual violence complainants. Complainants should have access to separate and 
comfortable waiting rooms and to kitchen and bathroom facilities. These facilities 
should limit the risk of complainants encountering the defendant or their supporters.  

60. The Ministry of Justice is taking steps to refurbish existing facilities for complainants in 
its jury trial courthouses (and some non-jury courthouses). This work is progressing 
with existing funding, and is expected to be complete by mid-2019. In some courts, 
the ability to access suitable facilities is limited by the building’s physical footprint or 
status as a historic building. The Ministry is also exploring alternative options to 
accommodate witnesses’ needs where no appropriate court facilities are available.  

Updating the classification of sexual crimes 

61. Sexual crimes are contained in Part 7 of the Crimes Act 1961 (‘Crimes against religion, 
morality, and public welfare’), rather than Part 8 (‘Crimes against the person’).  Moving 
the offences into Part 8 would require significant work to make consequential 
legislative and case management system changes, with potentially large financial 
implications. I am not proposing this exercise currently. In the meantime I propose to 
address this anachronism by changing the title of Part 7, to clearly differentiate sexual 
offending from the other categories of offence referred to. 

Operational initiatives supporting package of reforms 

62. Operational initiatives supporting the reforms proposed above, and relating to further 
recommendations in the 2015 report, are in progress. 

Specialist Sexual Violence Court 

63. The 2015 Report recommended implementing a specialist pilot court. Evaluation after 
two years would consider whether it should become a division of the District Court.  

64. A specialist sexual violence court has been operating as a pilot in the Auckland and 
Whangārei District Courts since 2017. The pilot is operating under existing legislation, 
testing the benefits of more active judicial case management to expedite cases and 
improved awareness of the needs of sexual violence victims. It is due to conclude in 
the first half of 2019, with a final evaluation to be completed in June.  
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65. I propose to defer consideration of rolling out national sexual violence courts until after 
the evaluation of the pilot is completed. 

Solicitor-General Guidance for prosecutors in sexual violence cases 

66. The Law Commission considered that prosecutors may benefit from comprehensive 
guidance aimed specifically at the prosecution of sexual violence cases. In line with 
this recommendation, the Solicitor-General is developing new Guidelines, intended to 
take effect from 1 July 2019. They will also form the basis of training for prosecutors. 

67. Subject to funding, the Guidelines and training will be updated in response to any 
legislative changes made through this reform package.  

New online guidance to help victims understand the criminal justice system 

68. In response to a recommendation in the 2015 Report, the Ministry of Justice has 
developed an online guide to help victims and their families better understand the 
criminal justice process. The online guide, launched in December 2018, explains how 
sexual violence offences are investigated and prosecuted and the victim’s role in that 
process. It provides information about the trial, and sentencing process if the 
defendant is found guilty. It also includes information on how to report an offence to 
Police, and how the victim and their family can get help. It links to the Ministry of Social 
Development’s (MSD) Safe to Talk sexual harm helpline, which provides anonymous, 
specialist support and advice, and connections to services in communities. 

69. The guidance will be updated following enactment of the reforms in this paper. 

Ensuring victims receive consistent psycho-social support during the court process 

70. The 2015 Report identified a gap in the support services available to sexual violence 
complainants. To address this issue MSD has contracted the Auckland Sexual Abuse 
HELP Foundation to provide support services to sexual violence complainants, as a 
12-month pilot. The Ministry of Justice and ACC also fund the National Sexual 
Violence Survivor Advocate (NSVSA) service, administered by Skylight Trust.  

71. I am seeking funding through Budget 2019 to roll out psycho-social support nationally 
for complainants of sexual violence in the criminal justice system. Subject to budget 
decisions, development of a national service will be informed by the NSVSA delivery 
service and evaluation of the MSD pilot. 

Longer-term, more transformative work programme 

72. My proposed reforms make some important improvements that can be progressed this 
parliamentary term. I consider wider, significant questions remain about how the 
justice system deals with sexual violence and how responsive it is to victims’ needs.  
Stakeholders working in the sexual violence sector who were consulted about these 
proposals generally agreed that more fundamental improvements may be needed.  

73. I therefore seek Cabinet’s agreement to a longer-term work programme looking at new 
and alternative ways of addressing the most harmful aspects of the adversarial 
process for sexual violence victims, with a view to achieving more transformative 
change over the longer-term. Options would need to ensure defendants’ fair trial rights 
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are maintained, and any New Zealand Bill of Rights Act 1990 (NZBORA) implications 
are justified. This work will align with the national strategy for family violence and 
sexual violence, currently being developed by the Joint Venture Business Unit. 

Further options to improve the trial process for victims 

74. I propose that the longer-term work programme consider the potential impact of, and 
options for, other changes to trial process within our criminal justice system to better 
support victims of sexual violence. Sector, academic, and Law Commission work over 
the last decade has highlighted that the adversarial nature of some of our processes 
is particularly detrimental for sexual violence victims. I believe there is value in looking 
at how we can further reduce victims’ trauma from the trial process, while maintaining 
the overall integrity and protections of our system.  

75. This work would draw on aspects of overseas approaches that could be tailored to the 
New Zealand context, emphasising responsivity to Māori and other cultural groups. 
Examples of options that may provide better support to victims include judges taking 
a greater role in questioning, or a more directive approach to how the trial is conducted.  

Alternative resolution processes outside the criminal justice system 

76. The 2015 Report recommended providing an alternative resolution process for sexual 
violence victims who do not wish to participate in the criminal justice system. The 
recommendations recognised that no matter how the criminal justice process is 
configured or improved, some victims will not be willing or able to engage with it. There 
is broad in-principle support from the sexual violence sector and government agencies 
for developing alternative resolution processes for sexual violence offences.  

77. I believe a lot of this support stems from the problems with the current court process, 
and the changes I have proposed in this paper will go some way to supporting and 
encouraging victims to come forward and seek justice through the courts. However, 
given the breadth of support for an alternative process, I consider we need to explore 
the viability of such a process now. 

78. I do have some concerns about how an alternative process would operate in practice. 
Substantial further work is required to fully assess the potential risks and impacts of 
such a process, and to ensure the fairness and legitimacy of the state’s response to 
sexual violence as a whole. In particular, the work would need to consider:  

78.1. how to recognise the public interest in holding offenders to account and 
protecting the community;  

78.2. how to ensure victims are able to freely make (and revoke) the choice to engage 
in the alternative process, and that their health and safety is not at risk;  

78.3. the feasibility of multiple models, including kaupapa Māori models; and 

78.4. how to avoid unwarranted disparity in consequences for similar offending, in 
order to maintain fairness to all parties and uphold the rule of law. 

79. Recognising the particular concerns around victims’ safety and informed choice, an 
alternative process would be available only to adult complainants.  
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80. I am also strongly aware of the need for consideration and collaboration as to how an 
alternative resolution process would be developed. Stakeholders highlighted this as 
key, along with the importance of ensuring disability and Māori experts were consulted. 

Definition of consent in sexual violation cases 

81. As part of the longer-term work programme, I propose to consider whether, and how, 
the law should positively define what consent is (rather than what it is not, as currently). 
The Taskforce for Action on Sexual Violence recommended a positive definition of 
consent back in 2009,10 which would bring New Zealand into line with similar overseas 
jurisdictions. I consider this proposal is worth revisiting.  

82. The Crimes Act 1961 lists circumstances that do not amount to consent to sexual 
activity. It does not, however, positively define what consent is. This is currently dealt 
with by judicial directions at trial. Judges in sexual violation cases (relating to serious 
sexual offending including sexual violation by rape) give directions to the jury about 
consent, including the direction that consent must be “freely and voluntarily given.”  

83. In court, the prosecution must prove that the complainant did not consent, or that the 
defendant’s belief that the complainant did consent was unreasonable. While our 
courts have held that silence on its own does not indicate consent, there is a lack of 
clarity about what a ‘reasonable’ belief in consent is. This leaves open a risk, for 
example, that repeated sexual offending over time may be more difficult to successfully 
prosecute if the complainant does not, or has stopped, protesting or resisting. 

Role of juries in sexual violence trials 

84. I also propose to consider the continuing role of juries as the fact-finder in sexual 
violence trials. Around 80 percent of sexual offence cases are currently tried by jury. 

85. The right to be tried by jury is a long-held tenet of our legal system, protected by the 
NZBORA. Juries act as the community conscience in deciding criminal cases, and 
they legitimise and maintain public confidence in the criminal justice system.11  

86. The 2015 Report did not include a recommendation on whether juries should continue 
to be the fact-finder in sexual violence trials. However, the Commission noted that the 
nature of sexual offending meant it was not well-suited to fact-finding by a jury of 12 
laypersons. It also noted there was a case for removing the jury’s decision-making 
function, for example to a trial judge sitting alone or a judge sitting with ‘lay assessors’. 

87. Research has shown that myths and preconceptions about sexual violence affect how 
jurors, and juries, consider evidence and make decisions. The secrecy of jury 
deliberations means there is a lack of clarity or accountability around those effects in 
criminal trials. Following the Law Commission’s observations, I propose work to further 
examine the potential benefits, risks, and options to change decision-making 
arrangements in sexual violence cases, including impacts on the wider justice system. 

                                                           
10 Te Toiora Mata Tauherenga – Report of the Taskforce for Action on Sexual Violence (Ministry of Justice, 2009). 
11 Law Commission, Juries in Criminal Trials (R61, February 2001) p 1. 
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Post-guilty plea specialist sexual violence court 

88. Subject to Cabinet agreement, I will also consider the 2015 Report’s recommendation 
to fund research into the feasibility of a post-guilty plea specialist sexual violence court. 
The Law Commission recommended there may be a place for such a court to develop 
an intervention plan for sexual violence offenders, which could potentially include 
treatment, education, reparation, apologies and other appropriate actions. 

Consultation 

89. The following agencies have been consulted on this paper:  Crown Law, New Zealand 
Police, the Ministries of Social Development and Health, Department of Corrections, 
ACC, Ministries for Women and for Pacific Peoples, Te Puni Kōkiri, Office for Disability 
Issues, Oranga Tamariki, the Treasury, and the Joint Venture Business Unit. 

90. The Department of the Prime Minister and Cabinet have been informed. The Law 
Commission and the Chief Victims Advisor have been consulted on these proposals. 
Most proposals have also been tested with a group of key organisations and experts 
across the sexual violence sector.  

91. Overall agencies and stakeholders were supportive of the proposals in this paper and 
there was agreement with the immediate package of reforms. Crown Law, while 
supportive of the pre-recorded cross-examination proposal in principle, expressed 
reservations as to whether the anticipated benefits will be realised given the absence 
of other support (such as additional judicial resources), and whether those benefits 
outweigh the significant costs associated with pre-recording. 

92. Legal professional organisations have been consulted on the proposals relating to pre-
recorded cross-examination and specialist sexual violence training for defence 
counsel. Strong concerns were expressed by the defence bar, both within and outside 
Government, about pre-recorded cross-examination.  

93. Consultation on proposals stemming from the 2019 Report was limited to Government 
agencies, noting the Law Commission consulted extensively in developing its 
recommendations. Feedback from the defence bar about these changes again reflects 
concerns about the potential erosion of fair trial rights, and the risk of appeals and re-
trials undermining the expected benefits to complainants.  

Financial implications 

94. Agencies have advised they will be unable to absorb the costs of implementing my 
recommended overall package of proposals from within baselines. I am accordingly 
seeking funding for this package through Budget 2019, as part of the Family Violence 
and Sexual Violence bid. Over four years (2019/20-2022/23), the funding currently 
being sought totals $32.750 million in operating expenditure12 and $5.012 million in 

capital expenditure. Table one summarises these financial impacts by individual vote.  

95. As budget discussions are ongoing and the financial impacts of scaling and phasing 
continue to be refined, these figures are subject to change. 

                                                           
12 Including $1.3 million in depreciation of capital expenditure (of a total $5m capital). 
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note the 2019 Report recommends the Regulations be reviewed as a whole; if 
accepted, Cabinet agreement may be sought to progress wider updates together. 

Impact Analysis 

100. The Regulatory Impact Analysis requirements apply to some of the proposals in this 
paper. A Regulatory Impact Statement (RIS) is attached. A panel from the Ministry of 
Justice has reviewed the RIS and associated supporting material, and considers that 
the information and analysis summarised in the RIS meets the quality assurance 
criteria. The Ministry of Justice RIS Quality Assurance Panel commented: 

“The RIS deals with an area in which evidence is patchy and some assumptions have 
to be made. The RIS clearly indicates where it is relying on anecdotal evidence and 
assumptions. The analytical framework is sound and applied in a balanced way. It 
ensures that the recommended options have the potential to bring about 
improvements for complainants without trading away fair trial rights.” 

Te Tiriti o Waitangi  

101. Māori girls and women are nearly twice as likely to experience sexual violence in New 
Zealand as the general population.15 By addressing an issue that disproportionately 
affects indigenous communities, this reform package aligns with our obligations under 
Article Three of te Tiriti o Waitangi to protect Māori interests, and our commitment to 
the United Nations Declaration on the Rights of Indigenous Peoples. 

102. The over-representation of Māori in our criminal justice system, both as victims and 
perpetrators, will be a key consideration in the longer-term work programme I am 
proposing. I am committed to ensuring this work reflects our obligations under Articles 
Two and Three of te Tiriti to work with and protect Māori interests. 

Human Rights 

103. Reducing sexual violence assists Government to meet human rights obligations 
including the Convention on the Elimination of Discrimination Against Women, 
Convention on the Rights of the Child, the International Covenant on Civil and Political 
Rights and the Universal Declaration of Human Rights. 

New Zealand Bill of Rights Act 1990 

104. Some proposals may engage rights protected under the NZBORA. Allowing judges to 
clear the court in a wider range of circumstances may limit the right to freedom of 
expression, or the right to a fair and public hearing. Settings around the proposal to 
allow more pre-recording of cross-examination evidence may also limit criminal 
procedural rights; the defence bar considers these limitations are substantial. 
However, the proposals have been formulated taking careful account of fair trial and 
other protected rights, and I consider any limits are demonstrably justified under 
section 5 of NZBORA. Full analysis of the Bill’s consistency with NZBORA will be 
possible once it has been drafted. 

                                                           
15 Mayhew, P. & Reilly, J., (2009) Ministry of Justice, The New Zealand Crime and Safety Survey 2006. 
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Other cultural considerations 

105. Similar considerations to those outlined in the section on te Tiriti at paragraphs 100 - 
101 will be necessary in respect of other cultures. In particular, work will need to reflect 
that Pacific and migrant women are also at greater risk of sexual violence than other 
women, and Pasifika communities have lower disclosure rates than that of Māori or 
Pākehā communities.16 

Gender Implications 

106. Sexual violence is heavily gendered. Nearly a quarter of New Zealand women will 
experience one or more incidents of sexual violence during their lives, compared to 
six percent of men.17 These reforms will enable more women and girls to engage with 
the justice system and to do so in a way that lessens additional harm to them.  

107. LGBTQIA+ people face higher rates of poverty, stigma, and marginalisation, which put 
them at greater risk for sexual assault.18 They also face additional barriers in accessing 
the support they need. This reform programme will increase the levels of support and 
assistance provided through the justice process, which may assist to improve 
LGBTQIA+ sexual violence victims’ access to, and experience of, the justice process. 

108. Men and boys who are victims of sexual violence may face additional barriers to 
engaging with the justice system, and will similarly benefit from the reforms. Men are 
also more likely to be directly affected by increases in reporting, prosecution and 
conviction rates for sexual violence. 

Disability Perspective  

109. Studies show disabled adults experience higher rates of abuse compared to the non-
disabled population and face additional barriers accessing justice. This package 
contains initiatives that will better support people with disabilities to engage with the 
justice process, including increasing communication assistance and providing more 
comfortable facilities and ways to give evidence.  

110. The Office for Disability Issues has confirmed that the proposals in this Cabinet paper 
will assist with New Zealand’s compliance with the United Nations Convention on the 
Rights of Persons with Disabilities (access to justice and protecting the integrity of the 
person) and align with the New Zealand Disability Strategy 2016-2026. 

Publicity and proactive release 

111. As the majority of the proposals in this paper are subject to Budget decisions, I propose 
to defer proactive release until after Budget 2019. Announcements and publication of 
the paper will occur after that date, in consultation with the Minister of Justice. 

                                                           
16 Ministry of Pacific Island Affairs, Sexual Violence and Pacific Communities Scoping Report, 2008. 
17 New Zealand Crime and Safety Survey, Ministry of Justice, 2014. 
18 See ‘Sexual Assault and the LGBTQ Community’, Human Rights Campaign, www.hrc.org/resources/sexual-assault-
and-the-lgbt-community. The acronym “LGBTQIA+” represents the lesbian, gay, bisexual, transgender, queer/questioning, 
intersex, asexual and other sexual and gender minority communities. 
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Recommendations 

I recommend that the Committee: 

1 Note that the Law Commission has conducted an extensive review of the justice 
response to victims of sexual violence and found the justice system often fails to 
respond appropriately to victims of sexual violence, and the additional trauma from the 
process contributes to low reporting rates of sexual offending; 

Legislative amendments 

2 Agree to the following legislative changes in response to Law Commission 
recommendations: 

2.1 provide for a presumption that all complainants and propensity witnesses in 
sexual violence trials are entitled to give all their evidence (including cross-
examination) in alternative ways (effected by notice from the prosecution);  

2.2 provide explicitly that the presumption in recommendation 2.1 includes pre-
recorded cross-examination; 

2.3 provide that defence counsel can challenge the elected way of giving evidence, 
following which the judge would determine the way the evidence is to be given; 

2.4 provide that evidence given by complainants and propensity witnesses at 
sexual violence trials is recorded, for use in any re-trials if appropriate;  

2.5 clarify that communication assistance is available for all witnesses (including 
sexual violence complainants and defendants) where needed to help them 
understand questions and communicate effectively;  

2.6 ensure that regulation-making powers include procedural arrangements for pre-
recording and recording of evidence in sexual violence cases;  

2.7 provide that evidence of the complainant’s sexual experience with the 
defendant, apart from the fact of that sexual experience, is subject to the same 
heightened admissibility threshold and prior application requirements as 
evidence of sexual experience with people other than the defendant; 

2.8 provide that evidence of the complainant’s sexual disposition is subject to the 
same heightened admissibility threshold and prior application requirements as 
evidence of sexual experience with people other than the defendant; 

2.9 clarify that evidence of a complainant’s reputation for having a particular sexual 
disposition is inadmissible in sexual cases; 

2.10 provide that judges must (rather than may) intervene if they consider that 
witness questioning is improper, unfair, misleading, needlessly repetitive, or 
expressed in language that is too complicated for the witness to understand; 

2.11 include ‘vulnerability’ as a matter that judges may have regard to when 
considering whether to intervene during witness questioning;  
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2.12 create a legislative provision for the use of judicial directions about myths and 
misconceptions relating to sexual violence, in appropriate cases; 

2.13 give judges additional powers to clear the courtroom for the reading of victim 
impact statements, where this is necessary to avoid undue emotional distress 
to a victim of sexual violence; 

2.14 create a right for sexual violence complainants to be consulted on whether they 
wish to give evidence in an alternative way;  

2.15 clarify that sexual violence victims can give their victim impact statements in 
alternative ways; and 

2.16 create a right for sexual violence complainants to have access to appropriate 
facilities when attending court, ensuring genuine effort to manage constraints 
imposed by the physical layout and location of the courthouse. 

3 Agree to amend the title of Part 7 of the Crimes Act 1961, to ensure sexual crimes are 
differentiated from crimes against religion, morality, and public welfare; 

4 Invite the Parliamentary Under-Secretary to the Minister of Justice (Domestic and 
Sexual Violence Issues) to issue drafting instructions to Parliamentary Counsel Office 
to prepare the Victims of Sexual Violence Bill, making the agreed amendments;  

5  
 

Regulations 

6 Agree to amend the Evidence Regulations 2007 to prescribe procedural 
arrangements for pre-recording and recording of evidence in sexual violence cases; 

Non-legislative changes 

7 Agree that funded specialist training on best practice in sexual violence cases, with a 
particular focus on defence lawyers, will be developed and made available for a period 
of three years, after which the need for mandatory training will be re-assessed;  

8 Agree that the judiciary be invited to develop, publish and periodically review judicial 
directions on common myths and misconceptions about sexual violence; 

9 Agree to defer a decision on establishing a specialist sexual violence court nationally 
until after the current pilot has been evaluated (June 2019); 

10 Note new Solicitor-General Guidelines for Prosecuting Sexual Violence, and training 
based on them, will be updated to reflect legislative changes in this reform package; 

11 Note that the Institute of Judicial Studies will continue to deliver specialist judicial 
education on sexual violence cases; 

12 Note that the Ministry of Justice will develop operational support and procedures to 
provide communication assistance, further to the recommended legislative change; 
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13 Note that other operational initiatives to improve the justice response to victims of 
sexual violence are underway, including improving court facilities and providing an 
online guide for sexual violence victims and their supporters;  

Recommendations subject to Budget 2019 decisions 

14 Note that recommendations 2.1 – 2.6, 6, 7, 10, 11 and 12 cannot be implemented 
without additional funding and are therefore subject to Budget 2019 decisions; 

Resolving outstanding issues 

15 Authorise me, in consultation with the Minister of Justice and other Ministers as 
appropriate, to resolve any outstanding policy issues arising from, or associated with, 
decisions made further to the recommendations in this paper; 

16 Authorise me to make decisions about minor, technical or administrative matters as 
required to draft legislation for introduction; 

New, longer-term work 

17 Agree to a longer-term work programme directed at more transformative options to 
support sexual violence victims in our criminal justice process, considering: 

17.1 options for further trial process changes within our criminal justice system and 
cultural context, drawing on other jurisdictions’ approaches; 

17.2 the feasibility, risks and impacts of alternative resolution options outside the 
criminal justice system, including kaupapa Māori models; 

17.3 the definition of consent in sexual violation cases; 

17.4 the continuing role of juries as the fact-finder in sexual violence cases; and 

17.5 the possibility of a post-guilty plea sexual violence court. 

Financial implications 

18 Note that I am seeking $32.750 million over the 2019/20-2022/23 period, through 
Budget 2019, to give effect to the policy decisions in this paper; and 

19 Note that budget discussions are ongoing and the financial impacts of scaling and 
phasing continue to be refined, so these figures are subject to change. 

 

Authorised for lodgement 

Parliamentary Under-Secretary to the Minister of Justice (Domestic and Sexual Violence) 
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  Impact Statement Template   |   8 

The recommendations included how giving evidence impacts upon complainants (options to 

give evidence in alternate ways, pre-recording evidence, recording all evidence for use in 

trial and retrial) and the support complainants receive whilst in court (communication 

assistance, clearing the court and the right to access appropriate facilities). These options 

are considered in this RIS. We are progressing some other recommendations operationally; 

these are discussed further below. Subject to Cabinet approval, other recommendations will 

be considered later – for example, the recommendation to establish a specialist sexual 

violence court will be considered once an evaluation of the judicially-led sexual violence 

pilot courts is available. 

Second Review of the Evidence Act 2006 (Law Commission, 2019) 

In line with its terms of reference, the 2019 Report makes recommendations relating to the 

rules of evidence in sexual violence trials, with a focus on improving complainants’ 

experiences. The Commission’s further consideration in its 2019 report of recommendations 

from its 2015 Report has informed our analysis. New (i.e. 2019 Report) recommendations 

considered in this RIS relate to the admissibility of evidence about complainants’ sexual 

experience and disposition, and judges’ powers to control inappropriate questioning and to 

counter common myths and misconceptions about sexual violence.  

The current justice response to sexual violence offences 

In 2017/18, 5,972 individuals reported 7,339 victimisations to the police. Of these, 1,661 

cases were prosecuted, resulting in convictions in 796 cases. However, the New Zealand 

Crime and Safety Survey estimates that less than 10 per cent of sexual offences 

experienced by adults (aged 15 years and over) are reported to the police.11  

Improving the justice system’s response to victims of sexual violence is a Government 

priority. Initiatives underway include: 

 a pilot specialist sexual violence court in the Auckland and Whangārei District Courts 

operating since 2017. The pilot is operating under existing legislation, testing the 

benefits of more active judicial case management to expedite cases and improved 

awareness of the needs of sexual violence victims. It is due to conclude in the first half 

of 2019, with a final evaluation to be undertaken in June 2019; 

 an online guide, launched in December 2018, to help victims and their families to better 

understand the criminal justice process. The guide explains how sexual offences are 

investigated and prosecuted and the victim’s role in that process. It also provides 

information about the trial, and sentencing process if the defendant is found guilty; 

 judicial education delivered by the Institute of Judicial Studies (with the District and 

Senior Courts). Subject to Budget 2019 decisions, this will continue to be rolled out;  

 training for prosecutors in 2019, in advance of the new Solicitor-General’s Guidelines for 

Prosecuting Sexual Violence (intended to take effect from 1 July 2019); and 

 psycho-social support provided by the Ministry of Social Development (MSD), which has 

contracted the Auckland Sexual Abuse HELP Foundation Charitable Trust to provide 

support services to sexual violence complainants as a 12 month pilot. The Ministry of 

Justice and ACC also fund the National Sexual Violence Survivor Advocate service, 

administered by Skylight Trust. 

On 5 October 2018, the Minister of Justice, the Minister for Social Development, and the 

Under-Secretary to the Minister of Justice (sexual and domestic violence issues), 

                                                
11 Table 11.2: Reporting to Police (a) by offence type, 2005, 2008 and 2013; 
www.justice.govt.nz/assets/Documents/Publications/NZCASS-Data-Tables-2-Reporting-Crime-Second-Release.xlsx. 
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Cabinet Social Wellbeing 
Committee 

Minute of Decision 

This document contains information for the New Zealand Cabinet. It must be treated in confidence and 
handled in accordance with any security classification, or other endorsement. The information can only be 
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Improving the Justice Response to Victims of Sexual Violence

Portfolio Justice (Domestic and Sexual Violence)

On 3 April 2019, the Cabinet Social Wellbeing Committee:

Background

1 noted that the Law Commission has conducted an extensive review of the justice response 
to victims of sexual violence and found that the justice system often fails to respond 
appropriately to victims of sexual violence, and the additional trauma from the process 
contributes to low reporting rates of sexual offending; 

Legislative amendments 

2 agreed to the following legislative changes in response to the Law Commission’s 
recommendations:

2.1 provide for a presumption that all complainants and propensity witnesses in sexual 
violence trials are entitled to give all their evidence (including cross-examination) in 
alternative ways (effected by notice from the prosecution); 

2.2 provide explicitly that the presumption in paragraph 2.1 includes pre-recorded cross-
examination; 

2.3 provide that defence counsel can challenge the elected way of giving evidence, 
following which the judge would determine the way the evidence is to be given; 

2.4 provide that evidence given by complainants and propensity witnesses at sexual 
violence trials is recorded for use in any re-trials if appropriate; 

2.5 clarify that communication assistance is available for all witnesses (including sexual 
violence complainants and defendants) where needed to help them understand 
questions and communicate effectively; 

2.6 ensure that regulation-making powers include procedural arrangements for pre-
recording and recording of evidence in sexual violence cases; 

2.7 provide that evidence of the complainant’s sexual experience with the defendant, 
apart from the fact of that sexual experience, is subject to the same heightened 
admissibility threshold and prior application requirements as evidence of sexual 
experience with people other than the defendant; 

1 
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10 noted that new Solicitor-General Guidelines for Prosecuting Sexual Violence, and training 
based on them, will be updated to reflect legislative changes in this reform package; 

11 noted that the Institute of Judicial Studies will continue to deliver specialist judicial 
education on sexual violence cases; 

12 noted that the Ministry of Justice will develop operational support and procedures to 
provide communication assistance, further to the recommended legislative change; 

13 noted that other operational initiatives to improve the justice response to victims of sexual 
violence are underway, including improving court facilities and providing an online guide 
for sexual violence victims and their supporters; 

Recommendations subject to Budget 2019 decisions 

14 noted that the decisions in paragraphs 2.1 – 2.6, 6, 7, 10, 11 and 12 cannot be implemented 
without additional funding and are therefore subject to Budget 2019 decisions; 

Resolving outstanding issues 

15 authorised the Parliamentary Under-Secretary to the Minister of Justice (Domestic and 
Sexual Violence), in consultation with the Minister of Justice and other Ministers as 
appropriate, to resolve any outstanding policy issues arising from, or associated with, 
decisions made further to those in the paper under SWC-19-SUB-0031;

16 authorised the Parliamentary Under-Secretary to the Minister of Justice (Domestic and 
Sexual Violence) to make decisions about minor, technical or administrative matters as 
required to draft legislation for introduction; 

New, longer-term work 

17 agreed to a longer-term work programme directed at more transformative options to support
sexual violence victims in the criminal justice process, considering: 

17.1 options for further trial process changes within New Zealand’s criminal justice 
system and cultural context, drawing on other jurisdictions’ approaches; 

17.2 the feasibility, risks and impacts of alternative resolution options outside the criminal
justice system, including kaupapa Māori models; 

17.3 the definition of consent in sexual violation cases; 

17.4 the continuing role of juries as the fact-finder in sexual violence cases; 

17.5 the possibility of a post-guilty plea sexual violence court. 

Financial implications 

18 noted that the Parliamentary Under-Secretary to the Minister of Justice (Domestic and 
Sexual Violence) is seeking $32.750 million over the 2019/20-2022/23 period, through 
Budget 2019, to give effect to the policy decisions in the paper under SWC-19-SUB-0031; 
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19 noted that budget discussions are ongoing and the financial impacts of scaling and phasing 
continue to be refined, so these figures are subject to change. 

Jenny Vickers
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