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PRELIMINARY 

[1] The complainant’s husband (who will be known as the client) entered New 

Zealand without disclosing criminal convictions.  He was served with a deportation order 

and left New Zealand.  The complainant then engaged the adviser to act on behalf of the 

client to obtain a character waiver and therefore a fresh visa.  It was unsuccessful.  The 

adviser made errors in the application and breached numerous service obligations. 

[2] A complaint against the adviser was made to the Immigration Advisers Authority 

(the Authority).  It has been referred by the Registrar of Immigration Advisers (the 

Registrar) to the Tribunal.  It is alleged the adviser breached various stipulations in the 

Licensed Immigration Advisers Code of Conduct 2014 (the Code), a ground of complaint 

under the Immigration Advisers Licensing Act 2007 (the Act).  The adviser largely admits 

the breaches of her professional obligations. 

BACKGROUND 

[3] Nirmala Murthy (the adviser) is a licensed immigration adviser and director of 

Immigration Consultancies Ltd, of Auckland (the immigration company).   

[4] MT (the complainant) is a New Zealand citizen.  She married SI (the client), a 

citizen of Lebanon, in 2006.  He had been living in Australia from about 2003.  They had 

a daughter in 2009.  He was removed to Lebanon in 2012 and excluded from entering 

Australia for three years.   

[5] The client entered New Zealand in about 2012 on a visitor visa without disclosing 

his criminal convictions in Australia or his removal from Australia.  He was subsequently 

issued with a work visa, having again failed to declare his criminal history.  When 

Immigration New Zealand (Immigration NZ) found out, he was issued with a deportation 

order.  An appeal to the Immigration and Protection Tribunal failed.1  He left New Zealand 

in 2015. 

[6] On 1 June 2021, the complainant and the client, together with Ms Murthy, signed 

the immigration company’s service contract.  Ms Murthy agreed to seek a partnership 

visa, including a character waiver.  The fee was $5,750 (including GST, but not including 

Immigration NZ’s application fee).  The complainant paid $2,875 on 2 June 2021 and an 

additional $1,600 on about 22 August 2021. 

 
1 El-Hawat [2015] NZIPT 502097. 
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[7] Ms Murthy set about compiling the application.  She requested the client’s file 

from Immigration NZ, sought documentation from the complainant and/or the client and 

met twice with the complainant.  The application was filed on 28 July 2021.  Additional 

supporting documents were uploaded into Immigration NZ’s electronic file in August 

2021.   

[8] Immigration NZ refused the visa on 1 October 2021.  The officer did not accept 

there was a genuine and stable relationship with the complainant after the client’s 

departure from New Zealand in 2015.  Nor were they living together after his departure.  

Additionally, it had not been shown that they were financially interdependent.   

[9] The complainant requested a refund of $1,600 on 4 October 2021.  Ms Murthy 

duly refunded $1,600 on 22 October 2021.   

[10] On 14 December 2021, the complainant sent an email to Ms Murthy expressing 

unhappiness about how she dealt with their case.  She did not do the work properly and 

did not check all the documentation which caused the application to be declined.  It was 

said Ms Murthy knew the application would be declined as the client was covered by s 15 

of the Immigration Act 2009.2  The complainant sought a refund of $1,800. 

[11] Ms Murthy replied on the same day declining a further refund.  She had worked 

with the complainant and her husband to get a positive outcome.  She had spent a 

significant amount of time reviewing documents.  The application was shared with the 

complainant to get her feedback.  She had retained only 50 per cent of the service fee 

and returned the balance to the complainant. 

COMPLAINT 

[12] On about 27 June 2023, the complainant made a complaint against Ms Murthy to 

the Authority.  She said Ms Murthy did not check the documents thoroughly, hence the 

application was declined.  She did not fill out the correct details on the police application 

form.  Nor did Ms Murthy keep them updated so the complainant had to call Immigration 

NZ. 

[13] The Authority formally wrote to Ms Murthy on 4 October 2023 setting out the 

complaint and requesting her explanation.   

 
2 No visa or visa waiver may be granted to persons convicted and/or sentenced in accordance 

with the criteria set out, unless an exception is granted under s 17. 
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[14] On 21 October 2023, Ms Murthy responded to the Authority.  To the extent 

relevant, she admitted the breaches of the Code, apologised and advised how she would 

comply with her professional obligations in the future. 

Complaint referred to Tribunal 

[15] On 14 November 2023, the Registrar referred the complaint against Ms Murthy 

to the Tribunal alleging breaches of the specified provisions of the Code: 

(1) Failed to ensure Erik Murthy’s name and licence number were written in the 

service contract, in breach of cl 19(a). 

(2) Failed to include payment terms and conditions in the service contract, in 

breach of cl 19(i). 

(3) Failed to ensure the refund clause in the service contract complied with the 

Code, in breach of cl 24(a). 

(4) Failed to recognize that the advance payment: 

(i) remained the property of the complainant until payable and invoiced, 

in breach of cl 25(a); 

(ii) should be kept in a separate client account, in breach of cl 25(b); 

(iii) should only be withdrawn when the fees are payable and invoiced, in 

breach of cl 25(e); and 

(iv) should only be used for the purpose for which it was paid to 

Ms Murthy, in breach of cl 25(f). 

(5) Failed to provide file notes in the client file, in breach of cl 26(a)(iii). 

(6) Failed to provide timely ongoing updates, in breach of cl 26(b). 

(7) Failed to confirm material discussions in writing with the complainant, in 

breach of cl 26(c). 

(8) Failed to maintain a well-managed filing system, in breach of cl 26(d). 

(9) Failed to preserve the confidentiality of her clients, in breach of cl 4(a). 
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(10) Failed to ensure Immigration NZ’s form 1025 was complete before filing 

with Immigration NZ, in breach of cl 1. 

(11) Failed to ensure the correct Australian Federal Police certificate was 

provided to Immigration NZ, in breach of cl 1. 

JURISDICTION AND PROCEDURE 

[16] The grounds for a complaint to the Registrar made against an immigration adviser 

or former immigration adviser are set out in s 44(2) of the Act: 

(a) negligence; 

(b) incompetence; 

(c) incapacity; 

(d) dishonest or misleading behaviour; and 

(e) a breach of the Code. 

[17] The Tribunal hears those complaints which the Registrar decides to refer to the 

Tribunal.3 

[18] The Tribunal must hear complaints on the papers, but may in its discretion 

request further information or any person to appear before the Tribunal.4  It has been 

established to deal relatively summarily with complaints referred to it.5 

[19] After hearing a complaint, the Tribunal may dismiss it, uphold it but take no further 

action or uphold it and impose one or more sanctions.6 

[20] The sanctions that may be imposed by the Tribunal are set out in the Act.7  The 

focus of professional disciplinary proceedings is not punishment but the protection of the 

public.8 

 
3 Immigration Advisers Licensing Act 2007, s 45(2) and (3). 
4 Section 49(3) and (4). 
5 Sparks v Immigration Advisers Complaints and Disciplinary Tribunal [2017] NZHC 376 at [93]. 
6 Immigration Advisers Licensing Act, s 50. 
7 Section 51(1). 
8 Z v Dental Complaints Assessment Committee [2008] NZSC 55, [2009] 1 NZLR 1 at [97], [128] 

and [151]. 
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[21] It is the civil standard of proof, the balance of probabilities, that is applicable in 

professional disciplinary proceedings.  However, the quality of the evidence required to 

meet that standard may differ in cogency, depending on the gravity of the charges.9 

From the Registrar 

[22] The Tribunal has received from the Registrar the statement of complaint 

(14 November 2023), with supporting documents. 

From the complainant 

[23] There are no submissions from the complainant.   

From the adviser 

[24] Submissions (10 December 2023) were received from Ms Murthy, together with 

supporting documents.  It included a list of her communications with the complainant. 

ASSESSMENT 

[25] The Registrar relies on the following provisions of the Code: 

General  

1. A licensed immigration adviser must be honest, professional, diligent and 
respectful and conduct themselves with due care and in a timely manner. 

Confidentiality  

4. A licensed immigration adviser must: 

a. preserve the confidentiality of the client except in the following 
circumstances: 

i. with the client’s written consent, or 

ii. if making a complaint to the Immigration Advisers Authority 
relating to another adviser or reporting an alleged offence 
under the Immigration Advisers Licensing Act 2007, or 

iii. for the administration of the Immigration Advisers Licensing 
Act 2007, or 

iv. as required by law, and 

… 

 
9 At [97], [101]–[102] and [112]. 
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Written agreements 

19. A licensed immigration adviser must ensure that a written agreement 
contains: 

a. the name and licence number of any adviser who may provide 
immigration advice to the client 

… 

i. where fees and/or disbursements are to be charged, the payment 
terms and conditions for any fees and/or disbursements 

… 

Refunds 

24. A licensed immigration adviser must: 

a. ensure that refunds given are fair and reasonable in the 
circumstances 

… 

Client funds 

25. A licensed immigration adviser must, if taking payment for fees and/or 
disbursements in advance of being payable and invoiced: 

a. recognise that these client funds remain the property of the client 
until payable and invoiced 

b. establish and maintain a separate client account for receiving and 
holding all client funds paid in advance 

… 

e. withdraw client funds only when payments for fees and/or 
disbursements are payable and invoiced 

f. use client funds only for the purpose for which they were paid to the 
adviser, and 

… 

File management 

26. A licensed immigration adviser must: 

a. maintain a hard copy and/or electronic file for each client, which 
must include: 

… 

iii. copies of all written communications (including any file notes 
recording material oral communications and any electronic 
communications) between the adviser, the client and any 
other person or organisation 
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… 

b. confirm in writing to the client when applications have been lodged, 
and make on-going timely updates 

c. confirm in writing to the client the details of all material discussions 
with the client 

d. maintain a well-managed filing system 

… 

(1) Failed to ensure Erik Murthy’s name and licence number were written in the service 

contract, in breach of cl 19(a) 

[26] Clause 1 of the service contract identifies Ms Murthy and her licence number.  

However, her son, Abishek Karthik Erik Murthy, a licensed immigration adviser, was also 

involved in the application.  He was present at a meeting with the complainant on 27 July 

2021.  He then sent an email to her on the same day.  It contains substantive advice.  

Yet he was not identified in the contract.  In her submissions (10 December 2023), 

Ms Murthy admitted her son’s presence at the discussion.  It was part of her dedication 

in offering thorough advice.  She promised to adhere strictly to procedural standards in 

the future.  This is a breach of cl 19(a). 

(2) Failed to include payment terms and conditions in the service contract, in breach 

of cl 19(i) 

[27]  Ms Murthy set out in the service contract her fee of $5,750 (incl GST), but did 

not set out any payment terms (such as any payments in advance of performance of the 

services).  Yet, on the day following the contract, Ms Murthy sent an invoice to the 

complainant requiring the payment of $2,875.  In her submissions (10 December 2023), 

Ms Murthy admits not stating the payment terms.  It was an oversight which would not 

recur.  This is a breach of cl 19(i). 

(3) Failed to ensure the refund clause in the service contract complied with the Code, 

in breach of cl 24(a) 

[28] The refund clause of the service contract stated:10 

9. Refund policy 

9.1 We will undertake a fair and reasonable assessment regarding whether you 
will be eligible for a refund of any fees paid by you on the termination of this 
agreement for any reason.  

 
10 See 16 of the Registrar’s documents.   
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9.2 We cannot and will not, however, refund any fees or disbursements that have 
already been paid to third parties on your behalf.   

9.3 No refund is payable if you have breached your obligations to us, or to 
Employment Relations Authority.   

[29] The Code requires Ms Murthy to give refunds which are fair and reasonable in 

the circumstances.  The Registrar contends that cl 9.3 of the service contract restricts 

the circumstances in which a refund will be considered and breaches cl 24(a) of the 

Code.  In her submissions (10 December 2023), Ms Murthy says she has always been 

guided by the principles of fairness and reasonableness in her refund process.  However, 

she appears to accept cl 9.3 does not comply with the Code and stated she would revise 

it to ensure alignment with the Code’s expectations.   

[30] Clause 9.3 of the service contract is a breach of cl 24(a) of the Code.  In making 

this finding, the Tribunal records that this breach was not relevant to the circumstances 

of the complainant or the client.  Ms Murthy did not use cl 9.3 to decline a refund. 

(4) Failed to recognize that the advance payment: 

(i) remained the property of the complainant until payable and invoiced, in 

breach of cl 25(a); 

(ii) should be kept in a separate client account, in breach of cl 25(b); 

(iii) should only be withdrawn when the fees are payable and invoiced, in breach 

of cl 25(e); and 

(iv) should only be used for the purpose for which it was paid to Ms Murthy, in 

breach of cl 25(f) 

[31] The immigration company issued an invoice and received a payment of $2,875 

on 2 June 2021 in advance of the work.  However, Ms Murthy did not keep the fee in a 

separate client account and then withdraw it when the fee became payable.  In effect, 

Ms Murthy caused the immigration company to pocket the fee immediately.  As the 

service contract did not specify when the fee became payable, it would have become 

payable only when the work was completed.  Since Ms Murthy had no payment terms, 

she was not entitled to mix it with her (or the company’s) own funds prior to doing the 

work.  The advance payment remained the property of the complainant and Ms Murthy 

could not use it for her own purposes until the work was completed.   

[32] In her explanation (21 October 2023) to the Authority, Ms Murthy appears to 

accept the breaches of the Code in relation to the advance payment and stated that in 

the future, she would keep funds in a separate client account until the services had been 
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rendered.  In her submissions (10 December 2023) to the Tribunal, there is no denial of 

the breaches of the Code, nor any explanation from her.   

[33] The lack of a client account and the immediate use of the advance payment for 

her (or her company’s) own private purposes are breaches of cl 25(a), (b), (e) and (f).   

(5) Failed to provide file notes in the client file, in breach of cl 26(a)(iii) 

[34] It is alleged that the Authority’s review of Ms Murthy’s client file revealed there 

were no file notes nor text messages, despite reference to such messages in other 

communications.  In her submissions (10 December 2023), Ms Murthy states that the 

detailed records were inadvertently lost due to a technical mishap, which was deeply 

regretted.  The unfortunate incident was not reflective of her standard practice.  She has 

since enhanced her data back-up protocols to ensure the utmost diligence in record 

keeping.   

[35] Ms Murthy should have already had a data back-up system.  The failure to retain 

the file notes and text messages is a breach of cl 26(a)(iii).   

(6) Failed to provide timely ongoing updates, in breach of cl 26(b) 

[36] The complainant sought updates of the progress of the visa application between 

12 August and 21 September 2021.  It is apparent from Ms Murthy’s list of her 

communications with the complainant provided to the Tribunal that she regularly 

communicated with the complainant, including during the period identified by the 

Registrar.  Through most of the period, Auckland, where Ms Murthy is located, was in 

level 4 pandemic lockdown, as she pointed out to the complainant on 24 August.  This 

inevitably affected the timing of decisions and communications from Immigration NZ, and 

communications from Ms Murthy to the complainant.  There is no breach of cl 26(b). 

(7) Failed to confirm material discussions in writing with the complainant, in breach of 

cl 26(c) 

[37] According to the Registrar, there were no written records of the material 

discussions between Ms Murthy and the complainant, such as the meetings on 1 or 

2 June and 27 July 2021.  In her submissions (10 December 2023), Ms Murthy accepts 

there were lapses in confirming discussions in writing.  This was an oversight and she 

acknowledges the need for meticulous documentation.  She has since implemented a 

more rigorous system to ensure all client interactions are accurately recorded and filed.  

This is a breach of cl 26(c). 
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(8) Failed to maintain a well-managed filing system, in breach of cl 26(d) 

[38] It is apparent from Ms Murthy’s failures identified above (a lack of file notes, 

records of messages and of written confirmation of discussions) that she did not have a 

well-managed file system.  In her submissions (10 December 2023), she accepts this.  It 

is a breach of cl 26(d). 

(9) Failed to preserve the confidentiality of her clients, in breach of cl 4(a) 

[39] In response to the Authority’s demand for the client’s file, Ms Murthy included in 

the documentation sent to the Authority a number of documents relating to another client.  

In her submissions (10 December 2023), she accepts this.  It was inadvertent and an 

isolated error, according to Ms Murthy.  She has always prioritised client confidentiality.  

Ms Murthy says she has taken immediate corrective measures to prevent future 

occurrences.   

[40] Despite the admission, it is not apparent that there has been any breach of 

confidentiality.  The Authority would have been entitled to demand to see the file of that 

other client (though perhaps not in the context of a complaint against Ms Murthy) and it 

is itself subject to confidentiality/privacy obligations.  If there is a breach of confidentiality, 

it is minor.  There is no breach of cl 4(a).  The outcome would be different if the file had 

been inadvertently sent to another client or third party. 

(10) Failed to ensure Immigration NZ’s form 1025 was complete before filing with 

Immigration NZ, in breach of cl 1 

(11) Failed to ensure the correct Australian Federal Police certificate was provided to 

Immigration NZ, in breach of cl 1 

[41] According to the Registrar, Ms Murthy filed the visa application with an incomplete 

Immigration NZ form 1025.  A second related failure was the provision of an incorrect 

Australian Federal Police certificate to Immigration NZ.   

[42] In respect of form 1025, Immigration NZ recorded in the decline letter (1 October 

2021) that section E was not completed in full.  Ms Murthy accepted this oversight in her 

explanation (21 October 2023) to the Authority.  She appears to do the same in her 

submissions (10 December 2023) to the Tribunal.  It is apparent that section E of the 

form produced was not completed in full.  She failed to tick boxes E1, E2 and E4.   
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[43] Ms Murthy accepts the second failure in her submissions to both the Authority 

and the Tribunal.   

[44] This lack of diligence and due care, in respect of both documents produced to 

Immigration NZ, is a breach of cl 1. 

OUTCOME 

[45] The first, second, third, fourth, fifth, seventh, eight, tenth and eleventh heads of 

complaint are upheld.  Ms Murthy has breached cls 1, 19(a), 19(i), 24(a), 25(a), 25(b), 

25(e), 25(f), 26(a)(iii), 26(c) and 26(d) of the Code. 

SUBMISSIONS ON SANCTIONS 

[46] As the complaint has been upheld, the Tribunal may impose sanctions pursuant 

to s 51 of the Act. 

[47] A timetable for submissions is set out below.  In setting the sanctions, the Tribunal 

will take into account Ms Murthy’s lengthy disciplinary history.  Any request that 

Ms Murthy undertake training should specify the precise course suggested.  Any request 

for repayment of fees or the payment of costs or expenses or for compensation must be 

accompanied by a schedule particularising the amounts and basis of the claim.   

Timetable 

[48] The timetable for submissions will be as follows: 

(1) The Registrar, the complainant and Ms Murthy are to make submissions by 

1 February 2024. 

(2) The Registrar, the complainant and Ms Murthy may reply to submissions of 

any other party by 15 February 2024. 

ORDER FOR SUPPRESSION 

[49] The Tribunal has the power to order that any part of the evidence or the name of 

any witness not be published.   

[50] There is no public interest in knowing the name of Ms Murthy’s client, or the 

complainant. 
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[51] The Tribunal orders that no information identifying the client or the complainant 

is to be published other than to Immigration NZ. 

 

 

___________________ 

D J Plunkett 
Chair 


