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[In Confidence] 
 
 
17 November 2022 

Attorney-General 

Comment on proposals to respond to fleeing drivers and  
 

Our Ref: SOL115/2886 

1. The Ministers of Police, Transport and Justice are seeking Cabinet’s decisions on 
proposals relating to penalties for fleeing drivers, the identification of fleeing 
drivers, , and  

   

2. Crown Law gave advice on earlier iterations of similar proposals (  
) and subsequently gave relatively urgent advice on the 

specific proposals in the Cabinet Paper in October.  We have been asked to brief 
you on our Bill of Rights concerns and to give more specific advice about how 
they might be mitigated, if at all.  We set that out below and note where our 
views have developed since our original input to the Cabinet paper.  Where that 
has occurred, we have reflected that in the Cabinet paper. As this is comment on 
policy proposals rather than a bill, our advice is not formal s 7 vetting advice.    

Current proposals relating to fleeing drivers  

Impoundment of vehicle for six months 

3. Currently, Police can impound vehicles used in fleeing driver events for 28 days.  
The Cabinet Paper seeks agreement to increase that period to six months.  As is 
currently the case, the vehicle would need to be released if charges were not 
laid, and the registered owner could appeal the impoundment via the Police (or 
subsequently via the District Court) if the vehicle was stolen or converted at the 
time of impoundment. 

4. In 2002, the Attorney-General considered that a proposal to give Police power to 
impound for 28 days vehicles believed to be involved in illegal street and drag 
racing engaged the s 21 right to be free from unreasonable search and seizure.  It 
was judged inconsistent with that right for lack of rational connection to its 
objective (impoundment does not legally prevent a person from continuing to 
drive) and for disproportionality.  A copy of the s 7 report is attached in Appendix 
A (see page 4).   

5. We consider the proposed impoundment power would likewise engage s 21.  
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Previously, we advised that a s 7 report may well be issued for the same reasons.  
However, upon further reflection, we now consider the seizure involved in the 
current impoundment proposal may well be reasonable because of a material 
change in the circumstances.   

6. Although impoundment does not prevent drivers using other cars, we consider 
there is a sufficiently logical link between impounding a vehicle used in fleeing 
and the objective of deterring drivers from fleeing.  Further, in our view the 
seizure is not disproportionate.   

7. What has changed is that for reasons of road safety Police now refrain from 
pursuing and apprehending a fleeing driver and as a result they are inhibited 
from identifying the driver and initiating a prosecution. That policy is well known. 
It follows that the capacity for the risk of prosecution and punishment to deter 
fleeing drivers is substantially reduced. That may well account for the recent 
increase in such events, noted in the Cabinet Paper.  We note Justice officials 
were less inclined to consider the situation had changed sufficiently from 2002 to 
justify an alternative view on the proposals than that of the Attorney-General’s 
view in 2002.  However, they will continue to consider that point. 

8. Fleeing will usually involve at least a short period of highly dangerous driving. 
Even without pursuit by the Police, fleeing drivers have died and there is an 
irreducible risk to the safety of other road users. The knowledge that the car will 
be identifiable from its registration plate and the probability that it will be found 
and confiscated by the authorities has the capacity to add back deterrence to 
some degree and thus reduce the risk to road safety that has been created.  

9. An important factor in the reasonableness of the seizure is the current review 
and appeal mechanisms which ensure that an innocent owner to retrieve their 
vehicle although the procedure should be further streamlined for the owner of a 
stolen vehicle.    

10. We also consider that s 27 natural justice rights are engaged as the 
impoundment can occur without prosecution or conviction.  However, as the 
Cabinet paper notes, we think the current appeal and review mechanisms would 
apply and may mitigate the natural justice concerns.  This makes the likelihood of 
a s 7 report on this basis low.  We do not think any additional mitigation is 
necessary and clarify the position in the Cabinet paper.   

Forfeiture of vehicles post-conviction  

11. Currently, the courts may issue a confiscation order for a vehicle involved in a 
fleeing driver event.  The court must issue a confiscation order if a second 
qualifying driving offence (which does not need to be a second fleeing driver 
event) is committed within a four-year period of the first.  The Cabinet paper 
seeks agreement to enable a court to make a forfeiture order rather than a 
confiscation order.  The court would retain the ability to consider undue 
hardship, and the current review and appeal mechanisms would continue to 
apply.  
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12. The Cabinet paper states that forfeiture of a vehicle, post-conviction, is likely to 
attract a section 7 report under section 21.  However, on reflection, s 21 would 
not be engaged by a penalty imposed by a court at the end of an 
investigative/enforcement process.  Nor, for completeness, do we think this 
proposal would engage s 9 rights to be free from disproportionately severe 
treatment.  We have noted this in the Cabinet Paper.   

Impound a vehicle for 28 days 

13. The Cabinet Paper seeks agreement to a new power for Police to seize and 
impound for 28 days a vehicle used in a fleeing driver event if its owner does not 
comply with a request to provide information that may lead to identifying and 
apprehending the driver of the vehicle provided Police have a reasonable belief 
that impounding the vehicle is necessary to preserve road safety.  The vehicle 
would be required to be released if charges were not laid, and review and appeal 
mechanisms are envisaged. 

14. In 2016, the Attorney-General considered a similar proposal was inconsistent 
with s 21 of the Bill of Rights Act (see Appendix B at paragraphs 15-25). He 
considered it could not be rationally or proportionately connected to the primary 
purpose of Police vehicle impoundment, which is road safety. To help this 
connection, if progressed, the Attorney General proposed to include a limb in the 
section 118(4) power, which requires Police to form a reasonable belief that 
impounding the vehicle is necessary to prevent an imminent threat to road 
safety.  The 2016 proposal did not progress beyond the Select Committee.  

15. While the current proposal is more rationally connected to preserving road 
safety than the 2016 proposal, we were concerned that the Police had not 
adopted the standard of an imminent threat to road safety. Without that 
threshold the 2016 concerns may not be sufficiently mitigated and the penalty 
may remain disproportionate.  We discussed the meaning of “imminent” with 
Police.  They had considered there would only be an imminent threat to road 
safety if the car was being driven at the time.  In light of those discussions a 
better option would be to set the standard at a serious risk to road safety, 
reflecting a genuine concern to get the offender off the road as soon as possible 
because of a heightened risk of further offending. We anticipate officials may be 
able to articulate the necessary connection to road safety in the drafting process 
so as to mitigate Bill of Rights concerns.  We will work towards that.  Final 
analysis will depend on the draft Bill. 

 

16.  
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Mitigating measures 

21. We have been asked for suggestions to mitigate Bill of Rights Act concerns.  Our 
remaining BORA concerns relate to the proposal to impound a vehicle for 
28 days if the owner does not adequately respond to requests for information 
about the driver in a fleeing driver event and  

  

22. We have suggested the same mitigation measure suggested in 2016 regarding 
the 28-day impoundment proposal (albeit without the use of the word 
“imminent”): that it be contingent on a serious threat to road safety.  As above, 
the drafting process may enable sufficient mitigation in relation to these 
concerns. 
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23.  
 
 

   
 
 

   
 
 

Recommendations 

24. We recommend that you: 

24.1  Note the contents of this briefing.  Yes/No 

 

_____________________________ 

Matt McMenamin / Austin Powell 
Crown Counsel / Senior Crown Counsel  
027 8391648 / 0272812272 

Noted/Approved/Declined 

_____________________________ 

Hon David Parker 
Attorney-General 
        /        /2022 
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I have considered the Land Transport (Street and Illegal Drag Racing) Amendment
Bill 2002 (the “Bill”) for consistency with the New Zealand Bill of Rights Act 1990 (the
“Bill of Rights Act”).  I have concluded that clause 8 of the Bill appears to be inconsistent
with section 21 of the Bill of Rights Act.  As required by section 7 of the Bill of Rights Act
and Standing Order 260 (as varied by the House on 25 May 2000) I draw this to the
attention of the House of Representatives.

The Bill
The Bill amends the Land Transport Act 1998 (the “Act”) by creating 3 new offences

relating to illegal street and drag racing and providing enforcement officers (such as the
Police) with the discretion to impound motor vehicles believed to be involved in these
activities. The objective of the Bill is to combat the problem of illegal street and drag
racing and the practice of performing wheel spins and other dangerous stunts on public
roads.

The Bill of Rights Act issue

Clause 8 of the Bill would insert five new sections into the Act providing for a regime
by which vehicles may be seized and impounded for 28 days where it is believed that
the driver operated the vehicle in contravention of the offence provisions in the Bill.  I
have considered whether this impoundment power constitutes an “unreasonable
seizure” for the purposes of section 21 of the Bill of Rights Act, which provides:

“Everyone has the right to be secure against unreasonable search or seizure,
whether of the person, property, or correspondence or otherwise.”

The initial question that falls to be answered is whether the impoundment would
constitute a “seizure” within the meaning of section.  While the Court of Appeal has not
considered the scope of section 21 as it applies to seizure, the matter was considered by
Williams J in Wilson v New Zealand Customs Service (1999) 5 HRNZ 134.  Williams J
held that the seizure and continued detention of a vehicle by Customs officers in the
context of a suspected evasion of customs duties constituted a “seizure” and that the
unreasonableness of that seizure could be challenged under section 21.

On its face, the approach of the Court in Wilson would give section 21 a
considerably broader scope than that of the equivalent provision in the Canadian Charter
of Rights and Freedoms.  A series of Canadian Court decisions have held that section 8
of the Charter applies only to seizures undertaken to develop evidence that may be used
to later incriminate a person.  The New Zealand position was further clarified by the
Court in Westco Lagan v Attorney-General [2001] 1 NZLR 40.  The Court in that case
stressed that section 21 had to be read within the context it fell in the Bill of Rights Act,
that is, in the context of search, arrest and detention rights.
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In light of the decisions to date and the lack of Court of Appeal authority on the
issue, I consider that the appropriate approach to take is to view section 21 as protecting
against unreasonable searches and seizures arising in the context of offending.  This
maintains the linkage of section 21 to the criminal process, as made by the Court in
Westco Lagan, and is also consistent with my view that section 21 does not create a
general property right.

I therefore consider that the circumstances of the impoundment proposed in clause
8, as a power arising in the context of offending, falls within the scope of section 21 of
the Bill of Rights Act.  In particular, I note that the power to impound is predicated on the
reasonable belief of the enforcement officer that the driver of the vehicle has committed
an offence.  Furthermore, if the Police decided not to take proceedings against the driver
or the driver is acquitted, the vehicle must be returned.

Having taken the view that the impoundment regime provides for a seizure that falls
within the scope of section 21, I have also considered whether that seizure can be said
to be “reasonable” in terms of section 21.  I note that in undertaking an assessment of
“reasonableness” under section 21, I consider that section 5 of the Bill of Rights Act is of
limited application.  In particular, it would appear inappropriate to use section 5 to justify
a search that has already been assessed as unreasonable in terms of a section 21
inquiry.

In considering the “reasonableness” of the impoundment regime provided for in
clause 8, I have taken into account that the objective of the regime is to provide an
effective deterrent to “boy racer” behaviour and that is an important and significant
objective.  However, in my view there is no rational connection between that objective
and the power to seize and impound vehicles for 28 days under the proposed regime,
and nor do I consider that the power is proportionate to the objective.

In particular, I note that impoundment of a vehicle does not legally prevent a person
from continuing to drive; it merely takes away access to one of the possible instruments
with which they are able to do it.  By way of contrast, section 95 of the Act provides for
mandatory suspension of a person’s driver’s licence in certain circumstances where they
have been driving in a manner that might be described as posing a threat to the safety of
road users.  Furthermore, the Act provides for seizure and impoundment of a vehicle for
28 days where a person is driving while disqualified or without a licence.  Clearly, in that
situation it is not possible to suspend or revoke the person’s licence so the seizure can
be seen as a rational response to the need to provide an effective deterrent.

I also consider that the appeal rights attached to the seizure power are problematic
in a way that compounds the “unreasonableness”.  In particular, I note an owner may
appeal the seizure of the vehicle where he or she did not know and could not reasonably
be expected to know that the driver would operate the vehicle in contravention of the
offence provisions.  However, the owner cannot rely on this ground of appeal if the driver
had previously been convicted of one of these offences.  There is no requirement that
the owner know or be reasonably expected to know of that previous conviction.
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 Conclusion
I have concluded that the power to seize and impound vehicles under the regime

contained in clause 8 constitutes an “unreasonable” seizure and is therefore inconsistent
with section 21 of the Bill of Rights Act.

 

 

 

 

 

 Hon Margaret Wilson
 Attorney-General
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1. I have considered whether the Land Transport Amendment Bill (‘the Bill’) is 
consistent with the rights and freedoms affirmed in the New Zealand Bill of Rights 
Act 1990 (‘the Bill of Rights Act’).  

2. I have concluded that the Bill appears to be inconsistent with the right to be secure 
against unreasonable search or seizure affirmed in s 21 of the Bill of Rights Act. 

3. As required by s 7 of the Bill of Rights Act and Standing Order 265, I draw this to 
the attention of the House of Representatives. 

The Bill 

4. The Bill amends the Land Transport Act 1998 and consequentially amends a 
number of other Acts, regulations and land transport rules. The main purposes of 
the Bill are to:  

4.1 reduce road trauma and the cost of drink-drive reoffending by providing for 
mandatory alcohol interlocks 

4.2 increase penalties for drivers failing to stop and people failing or refusing to 
provide information to identify fleeing drivers 

4.3 regulate small passenger services 

4.4 manage fare evasion on public transport services 

4.5 update heavy vehicle regulation, and  

4.6 other miscellaneous amendments. 

Inconsistency with s 21 — Right to be secure against unreasonable search and seizure  

5. Section 21 of the Bill of Rights Act affirms that everyone has the right to be secure 
against unreasonable search or seizure, whether of the person, their property or 
correspondence, or otherwise.  

6. The right to be secure against unreasonable search or seizure protects a number of 
values including personal privacy, dignity, and property.1

7. If a provision is inconsistent with s 21 of the Bill of Rights Act, it cannot be 
demonstrably justified with reference to s 5 of that Act. The creation of an 
unreasonable power of search and seizure cannot be justified in a free and 
democratic society. 

 In order for a statutory 
power to be consistent with s 21 the intrusion into these values must be justified by 
a sufficiently compelling public interest. The intrusion must be proportional to that 
interest and accompanied by adequate safeguards to ensure it will not be exercised 
unreasonably.  

                                                 
1 See, for example, Hamed v R [2012] 2 NZLR 305 at [161] per Blanchard J. 
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8. Clause 35 of the Bill:  

8.1 re-enacts the power to seize and impound a motor vehicle for 28 days where 
the police believe, on reasonable grounds, that the person driving the vehicle 
has failed to stop for police; and 

8.2 extends the power to seize and impound a vehicle where police suspect, on 
reasonable grounds, that the owner, person in lawful possession, or hirer of a 
vehicle knows the identity of or is the driver of a vehicle that has failed to 
stop; and has failed or refused to provide information about the identity of a 
person who failed to stop, or has provided false or misleading information, in 
response to a request for this information. 

9. Section 21 has a predominant focus on law enforcement. That focus, however, need 
not be limited only to evidence taking.2 I note, in this regard, the remarks of 
Tipping J in Hamed v R that, in identifying the scope of s 21 “… the controlling 
feature should… be who is involved and what they are doing rather than the 
purpose for which they are doing it”.3

10. Impoundment is not necessarily undertaken for evidence taking. However, given 
that the power is exercised by an enforcement officer, with reference to belief or 
suspicion of offending, I consider that cl 35 of the Bill falls clearly within the 
bounds of s 21 of the Bill of Rights Act.  

 

Impoundment of vehicles on reasonable belief of failing to stop is not unreasonable 

11. I believe the power is not unreasonable in respect of the re-enacted power to 
impound a vehicle where there are reasonable grounds to believe a person driving 
the vehicle has failed to stop.  

12. Deterring people from committing an offence against the Land Transport Act may 
be seen as a reasonable purpose for a search and seizure.4

13. Though impoundment will not necessarily prevent or deter further offending as a 
person may still legally be allowed to drive, it may reduce their opportunities to 
offend while Police consider whether to lay charges.  

 I understand that every 
year there are about 2,300 incidents of failing to stop when requested or signalled to 
do so by the Police. Frequently, the actions of fleeing drivers result in crashes, 
serious injury, or death. Impoundment in direct relation to failing to stop may, 
therefore, be considered reasonable. The question is then whether the power to 
impound a vehicle is a rational and proportionate means of achieving that objective. 

14. The Bill also includes some adequate safeguards, including that: 

14.1 impoundment ceases if, within the 28 day period, Police decide not to charge 
or there is an acquittal, and 

                                                 
2 See, for example, R v Ngan [2008] 2 NZLR 48 (SC) at [110] per McGrath J. 
3 Hamed v R [2012] 2 NZLR 305 at [225]. 
4 See, for example, Attorney-General v P F Sugrue Ltd (2003) 7 HRNZ 137 (CA). 
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14.2 a person may appeal against impoundment, first to an authorised officer and 
then to the courts, on the grounds in s 102 of the Land Transport Act, 
including that the enforcement did not have reasonable grounds of belief to 
seize the vehicle. 

Impoundment of vehicles in relation to failure or refusal to provide information is 
unreasonable 

15. I consider, however, that the new power to seize and impound a vehicle in relation 
to failure or refusal to provide information is not rationally or proportionately 
connected to its purpose.  

16. In reaching this conclusion I have considered the safeguards listed above and that 
the ability for officers to make follow up enquiries to locate, identify and hold to 
account fleeing drivers is an important goal. 

17. However, under s 52 of the Land Transport Act, it is already an offence to fail or 
refuse to provide information, or provide false or misleading information, to an 
enforcement officer. Moreover, as noted above,  s 96(1AB) also already confers on 
Police the power to impound a vehicle if they believe, on reasonable grounds, that 
the vehicle was used in a failing to stop incident, regardless of whether the owner of 
the vehicle refuses or fails to identify the driver. I am not aware of evidence that the 
additional threat of impoundment will be likely to reduce incidents of failing to 
stop, failure or refusal to provide information requested, or the provision of false or 
misleading information, which would justify the intrusion into a person’s privacy 
and property rights occasioned by an extended impoundment power. 

18. Moreover, a person who has committed an offence of failing or refusing to provide 
information will not necessarily pose a road safety risk, which may be seen as the 
primary purpose of impounding a vehicle. Nor will the power once exercised 
necessarily prevent the person believed to have failed to stop from driving, or 
further the goal of identifying the person who has failed to stop.  

19. Because the provision will not sufficiently achieve its primary purpose of road 
safety, I do not think the power can be characterised as a rational intrusion on the 
rights affirmed in s 21. Giving enforcement officers the power to confiscate 
property in order to coerce the provision of information relevant to an investigation 
appears to be a disproportionate power, and one which should be carefully 
controlled with clear parameters as to when it would be appropriate to exercise it, 
and immediate relief provided for where it is exercised in a manner that cannot be 
justified. 

20. These parameters go to the question of proportionality. The threshold for 
impoundment of a vehicle is lower for a person who has failed or refused to provide 
information than for a person who has committed an offence directly linked to road 
safety. For example, an enforcement officer must reasonably “believe” that a 
person has committed an offence of failing to stop. Conversely,  an officer need 
only have reasonable grounds to “suspect” a person knows the fleeing driver’s 
identity, or is the driver themselves, and has failed or refused to provide, or 
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provided false or misleading, information in response to the officer’s request. The 
sanction, however, remains the same. The Bill also increases the penalties for 
failing to stop and so seizure can be executed at a lower threshold in relation to a 
lesser offence. I consider that this is disproportionate. 

21. Clause 36 of the Bill does provide for an appeal on the ground that the owner or 
person in lawful possession of the vehicle did not know, and could not reasonably 
be expected to know, the identity of the driver.  

22. However, I consider the ability to appeal against impoundment on this ground alone 
appears unreasonably limited. It would not be possible to appeal the impoundment 
on the grounds that the officer did not have the reasonable suspicion they required 
to exercise the power.  

23. As noted above, I consider the power to impound a vehicle for 28 days in relation 
to a refusal or failure to provide information is not rationally connected to the 
primary purpose of ensuring road safety.  For the reasons discussed above, I also 
consider the power is disproportionate and, consequently, unreasonable.  

24. Minor amendments to cl 36 could address the inconsistency. These are as follows: 

24.1 New s 96(1AB)(b) could be removed. Section 96(1AB) already confers on 
Police the ability to impound a vehicle if they believe, on reasonable grounds, 
that it was involved in a fleeing driver incident. New s 96(1AB)(b) therefore 
only serves the purpose of additional coercion for a person to provide 
information to identify the person who failed to stop. As discussed above, this 
is a disproportionate use of executive power and is not rationally connected to 
the objective of road safety.  

24.2 New s 96(1AB)(b) could be amended to require Police to form reasonable 
belief that impounding the vehicle is necessary to prevent an imminent threat 
to road safety. This would more rationally connect cl 35 to its purpose and 
render the seizure reasonable for the purposes of s 21 of the Bill of Rights 
Act.  

25. As currently drafted, however, I conclude the Bill is inconsistent with s 21 of the 
Bill of Rights Act. 

Consideration of consistency with other sections of the Bill of Rights Act 

26. I also considered a further prima facie limitation in the Bill on the right to be free 
from discrimination affirmed in s 19(1) of the Bill of Rights Act. 

27. Section 19(1) of the Bill of Rights Act affirms that everyone has the right to 
freedom from discrimination on the prohibited grounds in s 21 of the Human Rights 
Act 1993. The grounds of discrimination under the Human Rights Act include 
disability.  
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28. Clause 19 of the Bill provides for a separate sentencing approach for people who, 
because of their disability, are unable to use alcohol interlock devices.5

29. Consequently, to the extent that the Bill limits s 19(1), I consider it to be justified 
under s 5 of the Bill of Rights Act. 

 The limit is 
justified because the right is impaired no more than is reasonably necessary. 
Interlock devices can be adjusted to operate on a reduced volume of breath to 
accommodate those drivers who have a medical condition affecting their lung 
capacity. Section 94 of the Land Transport Act also provides some mitigation for 
the longer disqualification period faced by those unable to use interlock devices by 
substituting a community-based sentence in place of a mandatory disqualification. 
There does not appear to be any further method to minimise the sentencing 
differences without removing the alcohol interlock system altogether. 

Conclusion 

30. For the above reasons, I have concluded the Bill’s provisions relating to the power 
to impound a vehicle for 28 days for failure or refusal to provide information 
leading to the identity of the fleeing driver, or providing false or misleading 
information to be inconsistent with s 21 of the Bill of Rights Act. 

 

Hon Christopher Finlayson 
Attorney-General 
 12 September 2016 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
5 An interlock device works by requiring the driver to breathe into the interlock before starting the vehicle. The device 
analyses the breath sample and, if alcohol is detected, the vehicle will not start. A person with, for example, limited lung 
capacity may be unable to operate an interlock device.  
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