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other circumstances) being a precursor to violence and extremism.4 The Royal 

Commission echoed these harmful impacts of hate speech.5  

Incitement provisions only cover a limited range of groups 

The provisions focus only on race, ethnicity and nationality. They are narrow because they 

were primarily enacted to fulfil New Zealand’s international obligations, specifically under 

the Convention on the Elimination of Racial Discrimination (CERD). However, it is clear 

from complaints to the Human Rights Commission and Police, and a review of media 

reports and literature, that other groups, for example religious groups, non-binary persons 

or persons with disability, do experience inciting speech and hate speech. This was 

reinforced by targeted engagements undertaken as part of this review. This is also an 

inconsistency within the Human Rights Act as the Act protects a wide range of groups 

against discriminatory behaviour in section 21 (such as discrimination based on religion, 

sex or disability of a person). 

This issue was also identified by the Royal Commission as it was concerned with the lack 

of coverage for religious groups. 

The criminal offence does not reflect the seriousness 

The inclusion of a criminal provision (section 131) in the HRA is a poor regulatory fit, as the 

HRA framework is designed to provide civil remedies, using a complaints mechanism 

through the Human Rights Commission in the first instance. When in the 1970s, the 

predecessor of section 131 was primarily included to fulfil international obligations, 

enforcement of the provision may not have been fully considered. The penalties are also 

low compared to similar offences, such as the Films, Videos, and Publications 

Classification Act 1993 and the Harmful Digital Communications Act 2015. 

This issue was also identified by the Royal Commission, that said its placement and 

penalty was about signalling and standards-setting. 

The wording of the incitement provisions lacks certainty 

The Royal Commission stated in its report that section 131 lacked the necessary clarity 

required to be a basis for criminal liability. It is unclear what exactly the different behaviours 

in the incitement provisions (contempt, hostility, ill-will, ridicule) are intended to cover and 

what the differences are. 

The analysis highlighted that gender identity, gender expression, sex characteristics or 

intersex status are not explicitly included in the HRA 

When looking at the groups that sections 61 and 131 cover, the analysis of policy options 

made it apparent that gender, including gender identity and gender expression, and sex 

characteristics, is not listed in the prohibited grounds of discrimination in section 21 of the 

HRA. However, since 2006 the government position has been that sex discrimination 

includes gender identity. This is also the Human Rights Commission’s approach.  

This position has not been tested by the courts. Gender and sex are different concepts, and 

the concept of gender has evolved beyond binary biological determinants and covers a 

wide range of identities and expression. This creates a degree of uncertainty as to how a 

court would respond if presented with questions of gender discrimination. Even in the 

4
E.g.: United Nations Special Rapporteur on minority issues, Rita Izsák, 2015 report: “Although not all hateful messages result in
actual hate crimes, hate crimes rarely occur without prior stigmatization and dehumanization of targeted groups and incitement to
hate incidents fuelled by religious or racial bias.”

5
 From para 14 of the ‘Companion Paper’ https://christchurchattack.royalcommission.nz/publications/comp/introduction/. 
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absence of this uncertainty, including gender implicitly within the ground of sex does not 

respect the experience of transgender/non-binary people.  

This issue has also been identified at the UN Human Rights Council at the Universal 

Periodic Review (UPR) of New Zealand in January 2019 and by the UN Committee on the 

Elimination of Discrimination against Women in July 2018. The New Zealand Human Rights 

Commission and groups representing transgender/non-binary communities in New Zealand 

have also raised concerns. 

In addition, while initial analysis suggests that sex characteristics and intersex status would 

be covered already under the ground of sex discrimination, both international and domestic 

organisations recommend explicit inclusion of these concepts.  

The incitement provisions are seldom used 

There is a lack of data on the prevalence of hate speech and particularly inciting speech. 

The incitement provisions are seldom used, which does not appear to reflect the likely 

incidence of inciting speech.6  

Between 1 June 2016 and 16 March 2021, the Human Rights Commission received 337 

complaints regarding racial disharmony. None of these proceeded to mediation. There may 

be a number of reasons for this, including the willingness of parties to attend mediation. 

Another factor is the high threshold for section 61. This high threshold was noted by both 

the Human Rights Review Tribunal and the High Court in Wall v. Fairfax, when the Court 

stated in relation to offensive cartoons published by Fairfax media that:7 

the publications, although offensive, were not likely to excite hostility or contempt at the level of 

abhorrence, delegitimisation and rejection that we consider could realistically threaten racial 

disharmony in New Zealand and which is therefore captured by the section. 

Only one complaint under s 61 has been heard by the Human Rights Review Tribunal and 

only a small number of cases were considered by its predecessor, the Complaints Review 

Tribunal. There is only one criminal conviction dating back to 1979.8  

People experiencing hate speech or inciting speech may also be unaware of the option to 

complain or put off if they do not see any action being taken. 

The need for intervention 

If the incitement laws are not amended, the negative effects of inciting speech would 

continue to affect New Zealand society and population groups likely to experience inciting 

speech. This includes effects on overall safety in New Zealand. New Zealand society is 

likely to become even more diverse over time, therefore, the negative impacts of ineffective 

incitement laws might increase. 

Inciting speech could include the type of online communications that were associated with 

the Christchurch terror attack in March 2019. Extremism appears to have become more 

common in recent years, especially with the use of online tools. This trend may continue 

making the need to have more appropriate laws to respond more urgent. 

In addition, international human rights bodies are likely to continue to discuss New 

Zealand’s incitement laws and make recommendations. For example, the United Nations 

Committee on the Elimination of Racial Discrimination raised concerns about the 

6
 For example, a 2018 Netsafe survey found that 1 in 10 adult New Zealanders reported being personally targeted by online hate 
speech. Note that this is wider than inciting speech. https://www.netsafe.org.nz/wp-content/uploads/2019/11/onlinehatespeechsurvey-
2018.pdf 

7
 Wall v Fairfax [2018] NZHC 104. 

8 King-Ansell v Police [1979] 2 NZLR 531. 
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discrimination. This would also treat groups that have significant overlaps the same, 

whereas currently some are covered and some are not. For example, some religious 

groups may also be considered ethnic groups but others are not. 

If option 4 was not progressed, option 1c) remains the preferred option notwithstanding a 

risk that section 21 could be interpreted to not include gender identity. The lack of 

certainty of option 1b) is considered a barrier to this being a basis for criminal liability. 

2 The criminal provision 

This section does not include an assessment table as the options discussed are 

essentially complementary not alternative options. The sections below cover different 

aspects of the criminal provision. 

Status quo 

Section 131 is a criminal offence in the Human Rights Act, with a maximum penalty of 

three months’ imprisonment or a fine of up to $7,000. Section 131 makes it a criminal 

offence to publish or use words that are threatening, abusive, or insulting and which are 

likely to incite hostility or ill will against, or bring into contempt or ridicule, any groups on 

the ground of colour, race, or ethnic or national origins. Section 131 requires that there 

be an intention by the person to incite hostility, ill will, contempt, or ridicule. 

Behaviour covered13 

The Ministry’s analysis supports the Royal Commission’s recommendation to reframe 

section 131 to the stirring up (inciting), maintaining or normalising of hatred through any 

means of communication and to also include speech that explicitly or implicitly calls for 

violence. The Government accepted this recommendation in principle. 

Reframing this provision with a focus on hatred (as opposed to hostility, contempt, ill-will 

and ridicule) is likely to be useful, making the application of section 131 more 

straightforward, and achieving better certainty about its scope. This certainty would be 

particularly important as the increased penalty proposed would lead to a possibility of a 

prosecution being considered by a jury (rather than a judge alone).   

The reframing would also reflect that only extreme inciting speech should be subject to 

criminal responsibility, which is arguably a more proportionate approach. In particular, ill-

will and ridicule are vague as a basis for criminal responsibility and could have a chilling 

effect, for example, by preventing artists or comedians from exercising their right to 

freedom of expression. The provision as suggested would likely support proportionality 

by making behaviour unlawful that aims to increase hatred towards groups, rather than 

just expressing personal opinions, and in differentiating criminal offences and civil 

responses primarily on the ground of intention. As such it would not prevent 

communications that constitute a robust debate of any topic or offensive speech, 

provided the speech does not aim at inciting hatred against a group. In addition, 

simplifying the provision may limit a potential chilling effect on freedom of expression as 

there is more clarity of what behaviours may be covered. 

13
 In the Discussion Document, this is covered under proposal 2. 
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This option could provide adequate protection. While it tightens the threshold, it would 

still cover messages that are on their face neutral, but implicitly call for violence. Through 

the inclusion of maintaining and normalising, it should clearly bring under the provision 

equally harmful behaviours which support negative attitudes, without the need to prove a 

‘radicalisation’ on the part of listeners. By including any means of communication, this 

option has flexibility built in. For example, it would be clear that any online publication is 

included. The simplification and clarifications under this option should improve the 

accessibility of remedies as the test is more straightforward.    

Element of intention 

The Ministry has assessed whether the element of the person’s intention in making the 

speech in question should be removed to simplify the application of section 131 and 

make remedies more accessible. However, the Ministry does not recommend this. Most 

criminal offences require a mens rea (mental) element, because a criminal sanction is 

the most severe action in the law against harmful behaviour. Advice on the United 

Nations’ International Covenant on Civil and Political Rights (ICCPR) also states that 

only intentional behaviour should be captured by a criminal law. 

Having the risk of criminalisation even where a person does not intend to incite others 

would also likely have a chilling effect on people’s decision to discuss topics freely. As 

such this would be a disproportionate limitation on freedom of speech. This impact 

summary recommends that the civil provision remain applicable for behaviour which 

does not meet the intention threshold. 

Penalty and location of offence14 

Cabinet also agreed with the Royal Commission’s recommendations to increase the 

maximum penalty for inciting speech and to move this offence to the Crimes Act 1961. 

This aligns with the Ministry’s analysis. 

One of the problems with section 131 is that it is rarely used despite there being 

instances where it could apply, such as online communications around the March 2019 

terrorist attacks or other extremists’ communications. Moving the offence currently in 

section 131 of the HRA to the Crimes Act, and increasing the maximum penalty to better 

align with comparable offences, should reflect the seriousness of the behaviour 

criminalised and provide a better regulatory fit. It is likely to provide greater certainty 

because the offending behaviour would be in a commensurate statutory framework, 

which may have a ‘signalling effect’ which could assist with enforcement decision-

making. In addition, better visibility and clearer intention to criminalise incitement may 

lead to increased consideration of taking this response. 

Having an appropriate penalty should support better protection against inciting speech 

and be a more proportionate response. Both changes to the provision may lead to an 

increased use, which could mean its remedies would be more accessible and this 

increased use could in turn lead to more clarity about the behaviour covered.  

In determining the appropriate penalties, consideration was given to where the criminal 

incitement provision should sit relative to comparable offences. In principle, speech that 

is intended to increase hostility towards population groups should attract higher penalties 

than expressions of hate towards individuals (such as the behaviours captured in the 

14
 In the Discussion Document, this is covered under proposals 1 (for the location) and 3 (for penalty). 
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Harassment Act 1997 or the Harmful Digital Communications Act 2015). This is because 

of the wider ambit of harm that may be caused. It would also be appropriate and 

proportionate for the maximum penalty for the criminal incitement provision to sit below 

offences involving serious direct physical violence.  

An increase to a maximum penalty of three years imprisonment and a fine of up to 

$50,000 is recommended. A comparison of related offences and their penalties is at 

Appendix One. 

Element of ‘likelihood of incitement’ 

Following the Royal Commission’s recommendation, the in-principle proposal would 

remove the objective element of ‘likelihood of incitement’ from the criminal provision. 

Under the current law, the test requires that the speech is objectively likely to have the 

inciting effect in addition to being intended to have that effect. Due to the tight 

timeframes when responding to the Royal Commission recommendations, the Ministry of 

Justice has not provided full advice to the Government on whether to retain this element 

for the criminal provision.  

The Ministry intends to further assess the benefits and disadvantages of this element 

following consultation. It could be argued that removing this objective element might limit 

freedom of speech, honest opinion, art and debate by criminalising intent rather than 

harmful effects or a risk of harm. Retaining this element also appears to align better with 

guidance by the United Nations under the ICCPR. On the other hand, it would simplify 

the test. This issue should be covered in the consultation. 
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Preferred option: 3 b 

Cabinet agreed in principle to add ‘inciting, maintaining or normalising hatred’ and 

‘incitement to discrimination’ to the existing behaviours in the civil provision (hostility and 

contempt), option 3 b. The Ministry’s analysis supports this proposal. This would leave 

the civil provision less strictly defined than the criminal provision. The Ministry considers 

that hostility and contempt may also reflect a slightly lower threshold for intervention than 

‘hatred’. However, it is considered that the civil provision could cover a wider set of 

behaviours and set a different threshold as the response is less severe than a criminal 

response. This option retains the required inciting effect on third parties which means 

that robust debate and strong expressions of views continue to be lawful. As such this 

option protects freedom of speech adequately.  

Including the ‘incitement to discrimination’ in the civil law provision should provide for 

better protection and align with the general approach of the HRA to prohibit 

discrimination. This option would only cover discrimination that is already unlawful under 

Part 2 of the HRA. This change should also lead to improved compliance with our 

international human rights obligations (Art 20 (2) ICCPR and Art 4 CERD which include 

‘incitement to discrimination’). It would provide protection against a wider range of 

speech and increase accessibility of civil remedies for a wider range of speech. This 

change would particularly align with the general functions of the Human Rights 

Commission to deal with claims of discrimination. 

The Ministry considers that it would be inappropriate to also include a criminal liability for 

‘incitement to discrimination’ as discrimination under the Human Rights Act framework 

leads to a civil remedy, not a criminal one. It is noted that the Royal Commission 

recommended changes to the Films, Videos and Publications Classifications Act which 

would provide for a criminal liability for certain publications that ‘incite racial 

discrimination’. As stated by the Royal Commission, these changes would also enhance 

the compliance with CERD. This work is being considered by the Department of Internal 

Affairs. 

Following the consultation, a detailed assessment will be made of whether further 

changes will be required to align the wording of the civil provision with the criminal 

provision and to ensure the language of section 61 is up to date. This includes: 

• whether to retain hostility and contempt in the civil provision considering that the 

criminal provision will be streamlined to ‘hatred’ – the Royal Commission raised 

concerns about this wording 

• whether ‘maintaining and normalising’ should apply to all behaviours in section 

61 (i.e. also to discrimination, contempt and hostility) 

• whether to include communications that explicitly or implicitly incite violence in 

addition to ‘threatening, abusive or insulting’ ones 

• aligning the ‘means of communications’ covered in both provisions 

• the ‘media privilege’ in section 61(2). 
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Effects on the Tribunal workload will be 
assessed prior to any final policy 
decisions.  

any final policy 
decisions 

 

 

Police Increased costs of criminal investigations 
and prosecutions as a result of the 
widening of the scope of the provisions. 

Cost to be monetised 
where possible prior to 
any final policy 
decisions 

Ministry of Justice 

- judicial cost 
(criminal and 
civil courts) 

- legal aid 

- ICT changes 

The cost of court proceedings could 
increase because there may be more 
court proceedings related to incitement. 

Criminal cases are likely to be adjudicated 
by the District Court. Due to the proposed 
increased penalty, trials may involve juries 
which increases the cost of a trial. 

The cost of the additional workload on the 
Judiciary is unlikely to be quantifiable. 

In many cases, section 131 prosecutions 
would be likely to be additional to charges 
for other offences under the current law, 
which means there might not be significant 
additional cost. 

There may be increased legal aid cost for 
civil and criminal proceedings. 

There will be an ICT cost associated with 
shifting the offence from the HRA to the 
Crimes Act. This is yet to be determined. 

Cost to be monetised 
where possible prior to 
any final policy 
decisions  

 

 

 

 

 

Wider government: 

Department of 
Corrections 

Crown Law 
Prosecution 
Services 

There may be costs associated with 
imprisonment under section 131. Any 
inciting speech leading to imprisonment 
would be expected to be at the severe end 
of the spectrum and likely to include other 
offences (such as ‘threat to kill’).  This may 
affect the extent of the impact on 
Corrections. 

There may be an impact on Crown Law 
Prosecution Services due to the widening 
of the criminal provision and the increased 
penalty potentially leading to jury trials. 
This may lead to increased cost. Crown 
Law cost for decisions under section 132 
HRA may also increase. 

Following changes to s21, agencies, 

including the Ministry of Justice, may need 

to review their statutes to ensure 

consistency of terminology across the 

statute book, as a part of their regulatory 

stewardship responsibilities.  

Cost to be monetised 
where possible prior to 
any final policy 
decisions 

 

Total Monetised 
Cost 

 TBD 
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Implications for New Zealand’s international human rights obligations 

These proposals would give effect to our international human rights obligations and 

recommendations made by international human rights bodies. Strengthening the 

incitement provisions would mean that our laws would better align with our international 

human rights obligations.  

The United Nations Committee on the Elimination of Racial Discrimination raised 

concerns in 2017 about the ineffectiveness of the current system. Following the 2019 

Universal Periodic Review (UPR) at the United Nations Human Rights Council, the 

Government also accepted a recommendation to ‘continue efforts to combat racial 

discrimination and hate speech and promote diversity and tolerance’. 

Extending the scope of sections 61 and 131 to other groups and including incitement to 

discrimination would lead to better alignment with Article 20(2) of the International 

Covenant on Civil and Political Rights under which ‘any advocacy of national, racial or 

religious hatred that constitutes incitement to discrimination, hostility or violence shall be 

prohibited by law’. New Zealand might be able to remove its reservation currently in 

place in relation to this provision. 

The widening of the scope could also bring us closer to being able to sign up to the 

Additional Protocol to the Convention on Cybercrime, concerning the criminalisation of 

acts of a racist and xenophobic nature committed through computer systems (Budapest 

Convention).  

The proposed changes to section 21 of the HRA are consistent with recommendations 

made under the Convention on the Elimination of all forms of Discrimination against 

Women and recommendations made at the 2019 UPR. 

Risks and uncertainties 

There is no baseline data on the occurrence of inciting speech, which will make it difficult 

to identify the impacts of the regulatory changes. Equally the benefits to society are 

difficult to assess as they are intangible, and impacts may depend on how individuals 

change their social behaviour. 

There is a risk that public consultation about these proposals will increase animosity and 

incitement of hostility towards certain groups.  There is also risk people may 

misunderstand or deliberately misconstrue the proposals, including the potential of 

misinformation campaigns. To mitigate these risks, the discussion document clearly 

articulates the rationale for proposals, including existing gaps and inconsistencies. 

Communications processes around the engagement should help ensure New 

Zealanders understand why these proposals are made and how they can submit on the 

proposals.  

If the proposals are adopted, there may be a risk of complaints being made that go 

beyond the scope of the incitement provisions as some elements defining the scope of 

would be extended. The Ministry considers this risk to be low as the threshold for the 

provisions to be engaged remains high (particularly requiring incitement). Complainants 

to the Human Rights Commission or the Police would need to demonstrate how the 

provisions’ thresholds are met. The section132 requirement is an additional safeguard. 
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