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Case law

16.  References to the Convention in judgments are rare, because courts would usually cite the equivalent
provisions in the domestic NZBORA.

17.  An example, where the Supreme Court discussed the Convention is Vogel v. Attorney-General ([2014]
NZSC 5) on extended seclusion in prison (details para 347).

18.  Examples of application of ss9 and 23(5) NZBORA:

. S v NZ Police (2018): breach of s23(5), right of detainees to be treated with dignity by Police.
Details below, para 363

o decision in R v Harrison [2016] NZCA 381, [2016] 3 NZLR: right-not to be subjected to
disproportionately severe treatment or punishment (s9) affecting interpretation of an Act

o Taylor v Attorney-General [2018] NZHC 2557: Court awarding=$1,000 per prisoner in
compensation for a breach of NZBORA through unreasonable strip search.

Article 2

Rights of people in custody

19.  Section 23 NZBORA requires that all detainees are informed of their rights at the time of arrest or detention
and of the charges against them, which includes:

. being informed of the reasons

. consulting a lawyer without delay

. being charged promptly or released

. being brought before a court as soon as possible
. being treated with humanity and respect.

20.  For Oranga Tamariki residences, regulations require that explanations of rules must be appropriate given
the child’s age, culture, language, and capacity to understand. A copy of the residence’s rules and grievance
procedures must be publicly displayed in residences. A child receives an explanation and copies of information
about:

. what to expect from the agency

. rights and duties including complaints

. rules of the specific residence

. Residential Care Regulations and other legislation (copies on request).

21.  National Care Standards will come into force in July 2019 setting out binding standards for all children in
state care. They include a child-friendly Statement of Rights.

22.  The Code of Health and Disability Services Consumers' Rights includes the right to effective
communication in an adequate form, language, and manner. Guidance for service providers is available, including
for the disabled community.

23. Police Instructions (guidance provided to every officer) are designed to ensure police staff are aware of
their legal obligations and the standards expected of them. They include the operational policy staff must follow
when advising detainees of their rights while in custody. Once detainees have been informed of their rights, staff
and detainee sign the 'Notice to Person in Custody' form. If the detainee is unable to read the notice, they can
have it read to them. Notices in different languages and interpreters are available.
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Health places of detention

288. The Ministry of Health does not collect data on all complaints of torture or ill-treatment in health facilities.
Data is available on complaints to the Health and Disability Commissioner (HDC). HDC is the independent
‘watchdog’ investigating complaints and making recommendations to health and disability service providers.
HDC publishes annual reports. It its 2017/18 report, HDC notes that as a consequence of actions‘taken. on
complaints, wide-reaching recommendations were made across for improvements to health and disability services.

289. In 2016/17, HDC received 2211 complaints (compared with 1958 complaints in 2015/16 and~1880 in
2014/15). These cover a wide range of issues, some of which are relevant to the Convention. 80 formal
investigations were completed, of which 61 resulted in breach opinions. 11 providers were referred to-the Director
of Proceedings responsible for bringing cases to the Health Practitioners Disciplinary Tribunal or the Human
Rights Review Tribunal.

290. Complaints to HDC relating to mental health inpatient units:
e 2015/2016: 69

e 2016/2017: 85
e 2017/2018: 87

291. In 2014/15, in his function as NPM and following 18 formal inspections in health facilities, the
Ombudsman made 35 recommendations of which 34 were accepted. Areas for improvement were occupancy
rates, restraint training and seclusion rooms used as long-term bedrooms. The'‘Ombudsman publishes inspection
reports.

Prisons
292. Inthe reporting period, no New Zealand Court found a breach ofs9 NZBORA (torture and cruel treatment).
A breach of s23(5) (treatment without humanity and dignity) was found (see para.18).

293. The majority of breaches of ss9 and 23(5) claimed by prisoners are unsuccessful when they reach court as
they do not reach the threshold for, or do not involve allegations of, ill-treatment.

294. Following individual communications in 2014, the Human Rights Committee found in 2018 that the
preventive detention of Messrs Miller and Carroll amounted to arbitrary detention breaching ICCPR due to its
length, and failure to appropriately adjust conditions. The Committee called for a review of legislation. New
Zealand has lodged a response with the Committee.

295. For Mr Vogel’s communication and compensation payments see issue 29.

Oranga Tamariki—Ministry for Children
Complaints to residences’ grievance panels 2014 - 2017

Allegations Resolution process

Justified Unjustified Formal Informal

Youth justice residences

Physical abuse 10 5 14 1
Verbal abuse 30 4 22 12
Other* 131 13 45 99
171 (89%) 22 (11%) 81 (42%) 112 (58%)
Care and Protection residences
Physical abuse 9 9 6 12
Verbal abuse 23 5 1 28
Other* 120 17 3 134
152 (83%) 31 (17%) 10 (5%) 174 (95%)
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327. NZDF fully cooperates with the Inquiry and has established a Special Inquiry Office to coordinate NZDF
participation and provide support to the Inquiry.

328. Itis expected a report will be provided to the Government in 2019.
Article 14

Historic ill-treatment

Royal Commission into Historical Abuse in State Care and in the Care of Faith-based Institutions

329. In 2018, the Government established the Royal Commission (Inquiry) and appointed Sir Anand Satyanand
(former Governor-General) as Chair. Royal Commissions are reserved for the most serious issues of public
importance.

330. The establishment of this Inquiry acknowledges that abuse has occurred in the past and marks an important
step forward for victims/survivors. It also responds to public calls for an independent inquiry, including from the
New Zealand Human Rights Commission and the Committee on the Elimination of Racial Discrimination.
Government also noted the Committee’s question (issue 28).

331. Following extensive public consultation, the finalised terms of reference acknowledges and reaffirms New
Zealand’s international obligations to take appropriate legislative, administrative, judicial or other measures to
protect people from abuse and recognises that abuse warrants prompt and.impartial examination.

332. The Inquiry can examine abuse of children, young persons, and vulnerable adults occurring between 1950
and 1999, with some discretion to look beyond these dates. It will consider physical, emotional and sexual abuse
and neglect, as defined in domestic and international standards.

333. A key focus is to examine the differential impacts of abuse, for example, for Maori and Pasifika people,
LGBTQI people, and persons with disability or mental health issues.

334. The Inquiry will examine the nature and extent of abuse; its immediate and long-term impacts on
individuals, families and communities; contributing factors; and lessons for the future. It will examine current
settings to prevent and respond to abuse, including existing redress processes.

335. The Inquiry’s recommendations. may concern legislative, administrative, policy, practice, or procedural
change. It will make recommendations on appropriate steps to address the harm caused, including whether the
State should issue an apology. Under the Inquiries Act, the Inquiry cannot make findings of civil, criminal or
disciplinary liability, but can make findings of fault and recommend steps be taken to determine liability.

Existing avenues for redress

Historic Claims Team

336. The Ministry of Social Development’s (MSD) Historic Claims team works with people who were abused
or neglected in care, custody or guardianship.

337. Asat June 2018, MSD has resolved 1,727 of the 3,010 claims received, and made apologies and payments
to 1,398 people totalling over $26m. Individual payments range between $10,000 and $80,000. The number of
new claims to MSD continues to increase, peaking in 2017 at 431.

338. » MSD’s claims process is resource-intensive and takes considerable time to complete, leading to an
increasing backlog of claims. One priority is ensuring that claimants’ concerns are heard and appropriate actions
taken as soon as possible. MSD is working on improving efficiency of processes. Feedback from consultation
with Maori is being incorporated into a new approach.

Historic Abuse Resolution Service (HARS)
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339. In 2012, the Ministry of Health established HARS to support the resolution of historic claims of ill-
treatment without the need for court proceedings. HARS considers allegations of abuse in state-run psychiatric
facilities prior to 1993 and, in appropriate cases, approves an apology and ex-gratia payment up to $9,000.

340. Following former patients’ allegations of abuse, the Government offered apologies and compensation.
Between July 2012 and July 2018, 191 claims were settled, and compensation of $1.145m paid.

341. Since 2014, three new claims were made by former patients of Lake Alice. Two were settled, the other is
underway. In addition, two top-up claims were made and settled. The amount of compensation is withheld for
privacy reasons.

342. Mr Zentveld’s individual communication to the Committee relates to Lake Alice hospital. Events at Lake
Alice will also be covered by the Royal Commission.

Redress and compensation

Prisoners and Victims Claims Act (PVCA)

343. There were no steps to amend any clauses of the Prisoners and Victims Claims (Continuation and
Amendment) Act 2013. The requirement that damages may only be awarded after consideration of a range of
factors is consistent with the approach adopted by our courts for awarding damages for rights breaches.

344. Courts can award, and have awarded, compensation or other remedies for breaches of the Bill of Rights
Act (NZBORA) which includes the right not to be subjected to‘torture or cruel treatment, and to be treated with
dignity (s. eg para 18).

Redress and compensation

345. The Royal Commission (issue 28) may make recommendations concerning the current redress and
compensation regime.

Prisons

346. There were some instances over thewreporting period where Corrections settled claims of alleged ill-
treatment. Settlements do not indicate acceptance that “ill-treatment” occurred. One payment was made for
application of restraint. A payment has also been made under the PVCA.

347. Following Communication No. 672/2015, filed by Mr Vogel, in 2017, the Committee against Torture found
a violation of Article 16. This case related to an event of prolonged seclusion for disciplinary purposes in 2000.
The Committee did not find Article 14 was breached. In 2018, the Government granted an ex-gratia payment of
$10,000 plus contribution to legal cost to Mr Vogel. This is the first time the Government has given compensation
for a breach of a human rights treaty following a treaty body’s finding.

Compensation for wrongful conviction and imprisonment

348. Under 1998 Cabinet Guidelines, the Government may pay compensation on an ex-gratia basis to persons
wrongfully convicted and imprisoned. Claims accepted for consideration are usually referred to a retired judge or
an eminent lawyer for independent assessment. They will assess whether the claimant is innocent on the balance
of probabilities. If so; they will ordinarily recommend an appropriate amount of compensation.

349. In the reporting period, the Government has compensated two claimants under the Guidelines ($3.5m and
$550,000). The first claimant, Teina Pora, spent almost 20 years in prison and the Government initially awarded
compensation of approximately $2.5m. Following his successful judicial review proceedings, the Government
awarded an additional $1m to adjust compensation for inflation.

Oranga Tamariki places of detention (for young people)

350. Compensation may be available to persons filing a civil claim against the Ministry. Alternatively, the
Ministry may decide to make an ex-gratia payment as a mark of goodwill or moral obligation where no legal
45
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361. S30 applies where a question is raised as to the propriety of how evidence has been obtained. It requires
the Court to consider whether, on the balance of probabilities, evidence was improperly obtained; and if so,
whether the evidence be excluded. The Chief Justice has issued guidance on Police questioning. Courts.must
consider the guidance when determining whether Police have improperly obtained a statement.

Case law

362. In 2012, the Supreme Court emphasised in R v Hamed? that s30 must be interpreted in a manner consistent
with fundamental human rights.

363. Inthe 2018 case of S v NZ Police,* the High Court excluded evidence as being obtained improperly. The
case concerned an appeal of a conviction for driving with excess blood alcohol content. During the collection of
the blood specimen the request to use the bathroom was refused by Police and the appellant suffered discomfort
and embarrassment. The appeals court concluded the sample was obtained in consequence of a breach of the
appellant’s rights under NZBORA and must be excluded. As there was no longer-any. evidence to support the
conviction, it was set aside.

Article 16

Intersex children

364. The Government is unaware of any cases of sex assignment surgery on intersex children during the
reporting period. Since 2014, seven children with an intersex condition underwent limited surgery. In each case,
surgery was undertaken to resolve a specific functional problem and did not involve sex assignment or re-
assignment. Only prior to 2007, some children were sent to Australia for treatment funded through a Special Fund.

365. In 2017, the Ministry of Health initiated the establishment of a Child & Youth Intersex Clinical Network
which will develop best practice guidelines, protocols.and care pathways for intersex children up to 18 years. The
Network’s Clinical Reference Group includes an endocrinologist, psychiatrist, Human Rights Commissioner,
parent advocate, psychotherapist, midwife, paediatric surgeon and intersex advocates. The Network is
Government-funded for two years.

I11. Other issues/general information
Protecting human rights under anti-terrorism legislation

366. New Zealand experienced an unprecedented act of terrorism against our Muslim community in
Christchurch on 15 March 2019. This attack reinforced our commitment to protecting human rights of all people
in New Zealand. The Government has no tolerance for violence and extremism of any kind. New Zealand
condemns all acts of terrorism. In light of these events, the Government is assessing whether current counter-
terrorism regulatory frameworks are still adequate. It will do so in a manner consistent with New Zealand’s human
rights obligations.

367. Currently New Zealand has a range of measures to prevent and respond to the threat of terrorism, including
specialist law, the general criminal laws, and other policy and administrative measures.

368. The Terrorism Suppression Act 2002 provides for offences related to certain terrorist activities. We refer
the Committee to the previous report outlining the measures to ensure that this Act is applied in a manner
consistent with international human rights obligations.

369. The Intelligence and Security Act 2017 puts in place a new legislative scheme for the intelligence and
security agencies. It includes numerous references to consistency with human rights.

3 Rv.Hamed [2012] 2 NZLR 305

4 $'v NZ Police [2018] NZHC 1582
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Appendix 2: Detailed outcomes of Police taser reports

Outcome Action Count
2014 Not upheld |No action 10
Upheld Training 4
Expectation-setting 1
2015 Not upheld |No action 16
Upheld Training 2
Expectation-setting 3
Debrief/Lessons Learned and Criminal Charges |2
2016 Not upheld |No action 17
Upheld Training 2
Expectation-setting 1
Debrief/Lessons Learned 1
Professional Conversation 1
Policy and Procedure 1
Second Warning 1
Final Warning 1
Ongoing 1
2017 Not upheld |No action 8
Upheld Debrief/Lessons Learnt 1
First Warning 1
No action 1
Ongoing 2
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Appendix 3: Police custody 2014-2017

.
17 and younger 17 and younger 17 and younger 18 and older 18 and older 18 and older Age not recorded Age not rded Age not recorded
Female Male Unknown Female Male Unknown Female _Male Unknown
2014 ASIAN 12 91 665 3,760 13 4
EUROPEAN 844 2,631 7,819 37,513 30 7 19
MAORI 1,904 6,692 2 12,778 49,991 16 5 9 1
OTHER 32 131 205 1,913 4 8 59
PACIFIC 304 1,584 1 1,425 12,461 4 16 1
Total 2014 3,096 11,129 3 22,892 105,638 67 12 56 61
2015 ASIAN 21 114 726 4,865 14 4
EUROPEAN 758 2,471 1 8,370 39,571 30 8 18
MAORI 2,120 7,123 2 13,961 56,298 11 7 14
OTHER 16 108 255 2,528 3 ldl, 78
PACIFIC 363 1,878 1,853 15,348 10 1 6 1
Total 2015 3,278 11,694 3 25,165 118,610 68 16 53 79
2016 ASIAN 34 116 655 5,656 8 1
EUROPEAN 653 2,294 8,501 40,320 17 2 10 1
MAORI 2,368 8,038 15,469 60,204 24 5 19
OTHER 16 157 307 2,496 7 1 5 83
PACIFIC 458 1,833 1,797 16,156 1 & 9
Total 2016 3,529 12,438 26,729 124,832 57 13 44 84
2017 ASIAN 15 105 683 5,540 24 5 2 1
EUROPEAN 572 2,157 1 9,361 42,545 15 3 15 1
MAORI 1,905 7,144 2 16,968 63,193 20 6 13 1
OTHER 20 111 294 2,905 6 7 92
PACIFAIC 297 1,463 2,007 16,988 5 1 12
Total 2017 2,809 10,980 3 29,313 131,171 70 15 49 95
12,712 46,241 9 104,099 480,251 262 56 202 319

Total 2014-2017
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Appendix 4: Prison population as at 30 September 2018

European Maori Other Pacific Not recorded /| Total
Age
Group Female | Male | Female | Male | Female | Male | Female | Male | Female | Male
Under
20 5 41 17 150 1 5 5 23 2 35 284
20-29 61 664 153 1594 4 122 14 370 7 64 3053
30-39 75 786 147 1465 16 145 15 339 2 53 3043
40 - 49 30 638 67 915 6 84 8 210 3 44 2005
50 and
over 45 743 36 582 7 57 3 123 2 66 1664
Not
recorded 1 2 3
Total 216 2873 422 4706 34 413 45 1065 16 262 | 10052
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Appendix 5: Prison Population 2014 — 2018

Year (as at) Data 30/09/2014 | 30/09/2015 | 30/09/2016 | 30/09/2017 | 30/09/2018
Remand
Accused Ethnicity
Maori 651 753 917 1181 1041
European 357 413 486 565 492
Pacific 132 165 179 233 204
Other (incl. 68 89 87 94 68
Asian)
Unknown 10 27 18 83 86
Age
Under 20 60 76 85 106 69
020 - 024 235 266 304 320 262
025 - 029 230 296 359 468 379
030-039 365 427 510 690 657
040-049 244 268 308 389 347
050-059 73 87 102 141 140
60 and over 11 27 19 42 37
Gender
Male 1126 1333 1587 1996 1751
Female 75 99 99 153 134
Indeterminate 2 3 1 2
Unknown 15 12 7 4
Total 1218 1447 1687 2156 1891
Remand o
Convicted Ethnicity
Maori 316 396 512 474 587
European 199 194 291 241 289
Pacific 57 90 126 62 95
Other (incl. 11 25 39 23 30
Asian)
Unknown 1 15 7 19 34
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Age
Under 20 52 76 83 66 61
020-024 106 146 200 140 176
025 - 029 117 166 233 193 239
030-039 168 198 278 238 340
040-049 91 88 135 127 161
050-059 31 37 36 43 48
60 and over 19 9 10 12 10
Gender
Male 528 661 879 736 943
Female 54 54 96 83 92
Indeterminate
Unknown 2 5
Total 584 720 975 819 1035
Sentenced Ethnicity
Maori 3442 3397 3500 3639 3485
European 2316 2314 2362 2483 2299
Pacific 813 775 797 870 807
2;?:;)0”0" 273 311 342 369 359
Unknown 32 39 54 96 148
Age
Under 20 227 210 192 170 154
020 - 024 1041 949 960 942 820
025 - 029 1210 1182 1274 1349 1171
030-039 1770 1811 1855 2101 2036
040-049 1438 1462 1494 1537 1490
050-059 813 800 826 870 896
60 and over 377 422 454 488 529
Gender
Male 6242 6195 6586 6897 6596
Female 388 417 464 554 498
Indeterminate 5 8 1 3 3
Unknown 241 216 4 3 1
Total 6876 6836 7055 7457 7098
Capacity Bed numbers * * 10240 10728 10652
Occupancy rate * * 95% 97% 94%
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Appendix 6: Detention in Service Corrective Establishment 2014 — 2018

2014 -2015 | AGE SEX NATIONALITY SENTENCE
(days)
20 M NZ 16
23 M NZ 20
23 M NZ 9
24 F NZ 6
19 M NZ 11
24 M NZ 10
24 M NZ 24
22 F NZ 21
29 M NZ 14
24 M NZ 18
24 M NZ 18
29 M NZ 5
22 M NZ 7
24 M NZ 8
24 M NZ 9
21 M NZ 18
24 F NZ 10
22 M NZ 22
21 M NZ 22
19 M NZ 18
20 M NZ 10
20 M NZ 16
23 M NZ 9
19 M NZ 23
25 M NZ 21
33 M NZ 8
27 F NZ 10
27 M NZ 90
23 M NZ 21
26 F NZ 10
19 M NZ 17
2015 - 2016
21 M NZ 10
24 M NZ 7
19 M NZ 5
19 M NZ 23
18 M NZ 18
20 M NZ 12
21 M NZ 11
20 M NZ 23
24 M NZ 90
23 M NZ 21
20 M NZ 9
25 M NZ 31
26 M NZ 10
28 M NZ 10
21 M NZ 14
26 M NZ 14
21 M NZ 14
26 M NZ 8
22 M NZ 21
21 M NZ 14
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2015-2016 | AGE | GENDER NATIONALITY SENTENCE
CONT’D
27 M NZ 14
19 F NZ 14
23 F NZ 14
22 M NZ 7
25 M NZ 28
30 M NZ 21
22 M NZ 28
22 M NZ 25
21 M NZ 14
22 M NZ 90
19 M NZ 14
23 M NZ 14
22 M NZ 10
31 M NZ 14
22 M NZ 14
20 M NZ 14
2016 - 2017
19 M NZ 12
24 M NZ 21
22 M NZ 7
21 M NZ 21
25 M NZ 20
24 M NZ 14
19 M NZ 16
20 M NZ 7
23 M NZ 16
21 M NZ 16
23 M NZ 28
24 M NZ 7
23 M NZ 21
21 F NZ 13
21 M NZ 7
24 M NZ 12
21 M NZ 150
2017 - 2018
24 M NZ 14
25 M NZ 112
25 M NZ 28
33 M NZ EUROPEAN 14
26 M MAORI / PACIFIC 15
ISLAND
27 M MAORI 17
25 M PNG 18
25 M THAILAND 14
24 M MAORI 7
20 M MAORI / PACIFIC 15
ISLAND
24 M MAORI 8
20 M MAORI 5
26 MAORI / COOK 18
ISLAND
22 M MAORI 5
22 M MAORI 21
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Appendix 7: Deaths in prisons 2014 - 2018

Financial Year

Category

Ethnicity

Age

Gender

2013-14

2014-15

2015-16

2016-17

2017-18

Total

Death —
Natural

Maori

22

29

33

36

37

43

45

49

50

51

52

53

56

62

N

64

65

69

70

74

75

76

78

81

85

IS ZIZXIZZIZIZIZIZ IRl £

NN RN RN NN RN AR

Total

11

3

w

European

25

37

52

57

61

62

63

66

67

69

71

73

78

79

85

87

LIS IZIZIZIZIZIZ IS n[I=

NI RN NN RN

Total

2

(=Y

Samoan

39

65

77

<K=L

Total

Chinese

34

Total

Unknown

69

71

Total

Nl |F—|O

(O}l [N PN 'S PSS FOCY I TS TSN

TOTAL

10

10

15

15

10

D
o
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Financial Year

Category Ethnicity Age Gender | 2013-14 2014-15 2015-16 2016-17 2017-18 Total
Biit:tl-]ral Maori 24 M 1 1
31 M 1 1
35 M 1 1
48 M 1 1
19 M 1 1
37 M 1 1
47 M 1 1
29 F 1
28 M 1 1
34 M 1 1
43 M 1 1
27 M 1 1
28 M 1 1
21 M 1 1
34 M 1 1
45 M 1 1
46 M 1 1
55 M 1 1
63 M 1 1
30 M 1 1
32 M 1 1
29 M 1 1
35 M 1 1
26 M 1 1
27 M 1 1
41 M 1 1
24 M 1 1
Total 1 7 11 7 27
European 20 M 1 1
30 M 1 1
Total 2 0 0 0 2
Samoan 25 M 1 1
Total 0 1 0 0 1
TOTAL 3 8 11 7 30
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Appendix 8: Deaths in custody of mental health services, 2014 — 2017

Event year | Gender | Cause of death Coroner’s inquiry Investigation
2014 Male Suspected suicide Ongoing Internal and external incident
reviews completed
Male Medical reasons Completed Internal incident review
completed
Male Medical reasons Completed Unknown
Female | Medical reasons Completed Internal incident review
completed
Female | Medical reasons Completed Internal incident review
completed
Female | Natural cause Completed Internal incident review
completed
Male Medical reasons Completed Unknown
Male Suspected suicide Ongoing Internal incident review
completed
Female | Medical reasons Completed Internal incident review
completed
Male Suicide Completed Internal incident review
completed
Male Accident Completed Internal incident review
completed
2015 Male Accident Completed Unknown
Male Suspected suicide Ongoing Internal incident review
completed
Male Medical reasons Completed Unknown
Female | Medical reasons Completed Unknown
Male Medical reasons Ongoing Unknown
Female | Suspected suicide Ongoing Internal incident review
completed
Female | Medical reasons Completed Internal incident review
completed
Male Medical reasons Ongoing Unknown
Male Natural causes Completed Unknown
2016 Female | Suicide Completed Internal incident review
completed
Male Medical reasons Ongoing Internal incident review
completed
Female | Medical reasons Completed Unknown
Male Medical reasons Ongoing Unknown
Female | Suspected suicide Ongoing Review in process
Male Medical reasons Completed Review in process
2017 Male Overdose Ongoing Internal incident review
completed
Male Suspected suicide Completed Unknown
Male Medical reasons Completed Unknown
Male Medical reasons Ongoing Unknown
Female | Suspected suicide Ongoing Internal incident review
completed
Female | Natural causes Completed Unknown
Male Medical reasons Completed Unknown
Male Undetermined Ongoing Preliminary internal incident
review completed
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Male Suspected suicide Ongoing External incident review
completed, internal incident
review in process

Male Undetermined Ongoing Unknown

Male Undetermined Ongoing Internal incident review in
process

Note:

(1) InNew Zealand, a death is only officially classified as suicide by the coroner on completion of the coroner’s
inquiry. Only those deaths determined as ‘intentionally self-inflicted’ after the inquiry will receive a final
verdict of suicide. A coronial inquiry is unlikely to occur within a calendar year of an event occurring,

therefore when a death appears to be self-inflicted but the intent has not yet been determined it is called a

‘suspected suicide’. This definition has been used to provide the above information. Please note there may

have been coroner’s inquiries that have been completed for some of the deaths listed above that have not been
received by the Ministry of Health.

61



United Nations CAT/C/NZL/QPR/7

VV/ \“?/ Convention against Torture Distr.: General
\\/{\‘ % and Other Cruel, Inhuman 9 June 2017
or Degrading Treatment Original: English

or PuniShmen t English, French and Spanish only

Committee against Torture

List of issues prior to submission of the seventh periodic
report of New Zealand”

Specific information on the implementation of articles 1-16 of the
Convention, including with regard to the Committee’s previous
recommendations

Follow-up questions from the previous reporting cycle

1. In paragraph 21 of its previous concluding observations (see CAT/C/NZL/CO/6),"
the Committee requested New Zealand to provide further information regarding areas of
particular concern identified by the Committee in paragraph 9, concerning the national
preventive mechanism, paragraph 10, on the Independent Police Conduct Authority, and
paragraph 15, on solitary confinement and seclusion in mental health facilities. Noting that
a reply concerning the information sought by the Committee was provided on 3 June 2016
(CAT/C/NZL/CO/6/Add.1), the Committee. expresses appreciation for the State party’s
responses on those matters and the substantive information provided. In view of that
information, the Committee still considers that the recommendations included in
paragraphs 10 and 15 mentioned above have not yet been implemented (see paras. 26 and
19, respectively, of the present. document).

Articles 1 and 4

2. With reference to the Committee’s previous concluding observations (para. 8),
please provide detailed information on the measures taken to incorporate all the provisions
of the Convention“into the State party’s legislation.? Please indicate the measures adopted
by the State party to ensure that torture or complicity in torture are subject to appropriate
penalties commensurate with the seriousness of the crime, in accordance with article 4 of
the Convention.

* * Adopted by the Committee at its sixtieth session (18 April-12 May 2017).

1 Unless otherwise indicated, paragraph numbers in parentheses refer to the previous
concluding observations adopted by the Committee.

2 See CAT/OP/NZL/1, para. 19.

GE.17-09427(E)
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Article 23

3. Please provide information on the steps taken, and procedures in place, to ensure
that all detainees are informed of their rights at the time of arrest and of the charges against
them.*

4. With regard to the Committee’s previous concluding observations (para. 9), and
taking note of the State party’s follow-up replies,’ please provide information on the
activities and achievements of the national preventive mechanism and its entities ‘with
respect to the prevention of torture and ill-treatment during the period under review. Please
also provide updated information on the material, human and budgetary resources allocated
for the effective functioning of the national preventive mechanism and the five entities
composing it.°

5. Further to the Committee’s previous concluding observations (para. 11), please
provide information on the legislative, administrative and other measures taken:to prevent
and combat all forms of violence against women, including domestic violence.’ Please also
provide updated information on the protection and support services available to victims of
gender-based violence in the State party. Please include statistical data, disaggregated by
the age and ethnicity or nationality of victims, on the number of complaints, investigations,
prosecutions, convictions and sentences recorded in cases of gender-based violence since
the consideration of the sixth periodic report of New Zealand.

6. Please provide updated information, disaggregated by the age, sex and ethnicity or
nationality of the victims, on the number of complaints, investigations, prosecutions and
sentences recorded in cases of trafficking in persons since the consideration of the State
party’s previous report. Please also provide information on:®

(@) Any new legislation or measures that-have been adopted to prevent, combat
or criminalize trafficking in persons;

(b) The measures adopted to ensure that victims of trafficking have access to
effective remedies of reparation;

(¢)  The signature of agreements with countries concerned to prevent and combat
trafficking in persons.

Article 3

7. With reference to the previous concluding observations (para. 18), please provide
information on the measures that have been taken to revise national legislation on refugees
and asylum seekers to fulfil all.obligations under article 3 of the Convention.’ Please also
provide detailed information on the measures adopted to ensure that the specific needs of
vulnerable persons.seeking asylum in New Zealand, including victims of torture and/or
trauma, are fully taken into consideration and addressed in a timely manner.

8. Please provide information about the number of asylum applications received during
the period under review, the number of successful applications and the number of asylum

3 The issues raised under article 2 could also touch on issues raised under other articles
of the Convention, including article 16. As stated in paragraph 3 of the Committee’s general comment
No. 2 (2007) on the implementation of article 2 by State parties, the obligation to prevent torture in
article 2.is wide-ranging. The obligations to prevent torture and other cruel, inhuman or degrading
treatment or punishment under article 16 (1) are indivisible, interdependent and interrelated. The
obligation to prevent such ill-treatment in practice overlaps with and is largely congruent with the
obligation to prevent torture. In practice, the definitional threshold between ill-treatment and torture is
often not clear. See also chapter V of the same general comment.
4 See CAT/OP/NZL/1, paras. 42-43 and 72-73; and A/HRC/30/36/Add.2, paras. 26 and
34.
See CAT/C/NZL/CO/6/Add.1, paras. 2-8.
See CAT/OP/NZL/1, paras. 12-15.
See CCPR/C/NZL/CO/6, paras. 29-30.
See CAT/C/NZL/CO/6, para. 12; CCPR/C/NZL/CO/6, paras. 39-40; and
CRC/C/OPSC/NZL/CO/1.
9 See also CCPR/C/NZL/CO/6, paras. 35-36.
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seckers whose applications were accepted because they had been tortured or may be
tortured if returned to their country of origin. Please include information, disaggregated by
sex, age and country of origin, on the number of persons who have been returned,
extradited or expelled since the consideration of the previous report. Please provide details
on the grounds on which they were sent back, including the list of countries to which
individuals were returned. Please provide updated information on the type of appeal
mechanisms that exist, any appeals that have been made and the outcome of those appeals.
Do such appeals have suspensive effect?

9. Please indicate the number of refoulements, extraditions and expulsions carried out
by the State party during the reporting period on the basis of the acceptance of diplomatic
assurances or the equivalent thereof, as well as any instances where the State party has
offered such diplomatic assurances or guarantees, and what measures have been taken in
such cases with regard to subsequent monitoring.

10.  Please provide information on the legislative and other mechanisms taken to
improve the identification and determination of statelessness and introduce procedural
safeguards to improve access to the procedure to determine statelessness.

Articles 5-9

11.  Please provide information on any new legislation or measures that have been
adopted to implement article 5 of the Convention.

12.  Please inform the Committee of any extradition treaties concluded with other States
parties and indicate whether the offences referred to in article 4 of the Convention are
included as extraditable offences in such treaties.

13.  Please clarify the mutual judicial assistance treaties or agreements that the State
party has entered into with other entities, such as countries, international tribunals or
international institutions, and whether such treaties or agreements have led in practice to the
transfer of any evidence in connection with prosecutions concerning torture and ill-
treatment. Please provide examples.

Article 10

14.  Please provide up-to-date information on educational programmes that have been
developed by the State party to ensure that all law enforcement officials, prison staff and
border guards are fully aware of the provisions of the Convention and know that breaches
will not be tolerated and will be investigated, and that any offenders will be prosecuted.
Please indicate whether the State party has developed a methodology to assess the
effectiveness of training and educational programmes in reducing cases of torture and ill-
treatment and, if so, please provide information on the methodology.

15. Bearing in mind the Committee’s previous concluding observations (para. 17),
please detail the  training methodology and programmes used when instructing law
enforcement officials, prison staff and other security forces in the use of electrical-
discharge ‘weapons or any other less-than-lethal device. Please detail any incidents that
have occurred as a result of using such devices, and provide information detailing the
outcomes~ of any investigations into such incidents. Has the State party revised the
regulations governing the use of such weapons?*’

16. -~ Please provide detailed information on the training programmes for judges,
prosecutors, forensic doctors and medical personnel dealing with detained persons on
detecting and documenting the physical and psychological sequelae of torture. Do such
programmes include specific training with regard to the Manual on the Effective
Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the Istanbul Protocol)?

10 See CCPR/C/NZL/CO/6, paras. 33-34.
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11
12

13
14
15
16

17
18
19
20
21
22
23

4

Article 11

17.  Please describe the procedures in place for ensuring compliance with article 11 of
the Convention and provide information on any interrogation rules, instructions, methods
and practices or on any arrangements for custody, in particular those that may have been
introduced since the consideration of the previous report.'' Please indicate the frequency
with which they are reviewed.

18.  In the light of the previous concluding observations (paras. 13-14), please provide
statistical data, disaggregated by sex, age and ethnic origin or nationality, on the number of
pretrial detainees and convicted prisoners and on the occupancy rate of all places. of
detention.'? Please describe the measures taken by the State party to reduce prison
overcrowding, including alternatives to imprisonment, both before and after trial."* ‘Please
inform the Committee on the measures taken to address concerns regarding prolonged
pretrial detention' and the general conditions of detention in some police stations gazetted
as jails'® and other facilities.'® What concrete measures have been taken /to address concerns
regarding health-care provision'” and the excessive resort to strip searches in prisons?'®

19.  With reference to the Committee’s previous concluding observations (para. 15) and
in the light of the State party’s follow-up replies,' please indicate the measures taken by the
State party to bring its legislation and practice on solitary confinement into line with
international standards, in accordance with rules 43 to 46 of the United Nations Standard
Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules).”

20.  Please provide information on the efforts of the State party to meet the special needs
of minors in detention, especially those in pretrial detention (para. 16).?! Please comment
on reports that there are inconsistencies in the treatment of children and young people
deprived of their liberty, particularly in managing challenging behaviour, and the assertions
in the 2014/15 report on national preventive.mechanisms entitled “Monitoring places of
detention” that the material conditions at some residences are not upholding young people’s
well-being and that there is a lack of access to specialist mental health treatment.

21.  Please provide information about the frequency of inter-prisoner violence, including
any cases involving possible negligence on the part of law enforcement personnel, and
about the number of complaints made in this regard and their outcome. What preventive
measures have been taken?*

22.  Please provide statistical data regarding deaths in custody during the period under
consideration, disaggregated by place of detention, the sex, age and ethnicity or nationality
of the deceased and the cause of the death. Please provide detailed information on the
results of the investigations into those deaths and on the measures taken to prevent similar
cases from occurring in the future.”® Please indicate whether relatives received
compensation in any of those cases. In particular, please provide information on the
outcome of the investigations and on disciplinary and/or criminal proceedings concerning
the death of Sentry Taitoko on 23 February 2014.

23. In the light of the Committee’s previous concluding observations (para. 18 (d)),
please provide information on how the State party will ensure that detention of asylum

See CAT/OP/NZL/1, paras. 24-28, 82-90 and 110-112.

See CAT/C/NZL/CO/6, para. 14; CAT/OP/NZL/1, paras. 50-52; CCPR/C/NZL/CO/6,
paras. 25-26; and A/HRC/30/36/Add.2, paras. 49-62.

See CAT/OP/NZL/1, paras. 33-34.

Ibid., paras. 19-32.

Ibid., paras. 68-71.

Ibid., paras. 80-81 and 98-106. See also CCPR/C/NZL/CO/6, paras. 41-42; and
A/HRC/30/36/Add.2, para. 37.

See CAT/OP/NZL/1, paras. 58-65.

See CAT/C/NZL/CO/6, para. 13.

See CAT/C/NZL/CO/6/Add.1, paras. 27-30.

See CAT/OP/NZL/1, paras. 87-88.

Ibid., paras. 53-57, 66-67 and 91-97; and A/HRC/30/36/Add.2, paras. 63-66.

See CAT/C/NZL/CO/6, para. 13; and CAT/OP/NZL/1, paras. 35-36.

See A/HRC/30/36/Add.2, para. 39.
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seekers is used only as a last resort and, where necessary, for as short a period as possible,
and how it will further implement alternatives to detention.** Please comment on reports
that the State party is using the prison system to detain asylum seckers and irregular
migrants.*

24.  Please provide information on the procedural and substantive safeguards that are
applicable in situations of involuntary or non-consensual commitment of persons with
disabilities on health-care grounds.” Please specify the number of persons deprived of
liberty in psychiatric hospitals and in other institutions for persons with psychosocial
disabilities, including care homes. What is the situation with regard to the use of alternative
forms of treatment, such as community-based rehabilitation services and other outpatient
programmes? How many people currently receive such alternate forms of treatment??’

Articles 12 and 13

25.  Please provide statistical data, disaggregated by sex, age, ethnic origin or nationality
and place of detention, on complaints of acts of torture or ill-treatment recorded during the
reporting period. Please include information on investigations, disciplinary and criminal
proceedings, convictions and the criminal or disciplinary sanction applied. Please provide
examples of relevant cases and/or judicial decisions.

26.  Taking note of the Committee’s previous concludingobservations (para. 10) and the
State party’s follow-up replies,” please provide detailed information on the measures taken
to ensure the institutional and functional independence of the Independent Police Conduct
Authority.” Please provide information on the measures taken to establish an effective
complaints mechanism for persons deprived of their liberty.*® What concrete measures have
been taken to restrict the wide discretion of the Attorney General with regard to
prosecutorial decisions for crimes against torture?>*

27.  Please indicate what measures the State party has put in place to ensure that all
allegations relating to “Operation Burnham” — a raid of two villages in the Baghlan
province in Afghanistan by the New Zealand Defence Forces on 22 August 2010 — will be
fully investigated and addressed.

Article 14

28.  With regard to the previous concluding observations (para. 19), please provide
information on the progress made by the Claims Resolution team and other bodies that can
provide compensation, apologies and other remedies in dealing with historic experiences of
cruel treatment, and the status of those claims.

29.  Please provide information on the steps taken to amend the provisions of the
Prisoners’ and Victims’ Claims (Continuation and Reform) Amendment Act 2013 that
might be inconsistent with the aim of the Convention (para. 19 in fine). Please provide
information on/redress and compensation measures, including the means of rehabilitation
ordered by the courts'and actually provided to the victims of torture or their families, since
the consideration of the previous report. This should include the number of requests for
compensation that have been made, the number granted and the amounts ordered and
actually provided in each case. Please also provide information on any ongoing reparation
programmes, including treatment of trauma and other forms of rehabilitation provided to
victims of torture and ill-treatment, and on the material, human and budgetary resources
allocated for their effective functioning.

24 See CAT/OP/NZL/1, paras. 22 and 23 (d); CCPR/C/NZL/CO/6, paras. 37-38; and
A/HRC/30/36/Add.2, paras. 67-77.

25 See A/HRC/30/36/Add.2, para. 71.

26 Ibid., para. 86.

27 Ibid., paras. 78-88.

28 See CAT/C/NZL/CO/6/Add.1, paras. 9-20.

29 See CAT/C/SR.1292, paras. 25, 28, 37 and 49.

30 See CAT/OP/NZL/1, paras. 44-45.

31 Ibid., paras. 22 and 23 (b).
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30.  With reference to the Committee’s previous concluding observations (para. 20),
please provide updated information on any changes to the State party’s position on
withdrawing its reservation to article 14 of the Convention.*

Article 15

31.  Please provide information on concrete measures taken to ensure respect, both in
law and in practice, for the principle of inadmissibility or evidence obtained through
torture. Please provide examples of any cases that have been dismissed by the courts owing
to the introduction of evidence or testimony obtained through torture or ill-treatment.

Article 16

32.  Please comment on reports of premature surgery and other medical treatment to
which intersex children are subjected (see the submissions of Intersex Trust Aotearoa New
Zealand, and StopIGM.org and Zwischengeschlecht.org to the Committee against Torture
in 2017). Please indicate the number of intersex children who have undergone sex
assignment surgery during the reporting period.

Other issues

33.  Please provide updated information on the measures taken by the State party to
respond to threats of terrorism, and describe if and how those anti-terrorism measures have
affected human rights safeguards in law and in practice. Please explain how the State party
has ensured that those measures comply with all its obligations under international law,
especially the Convention, in accordance with the relevant Security Council resolutions, in
particular resolution 1624 (2005). Please provide information on the relevant training given
to law enforcement officers, the number of persons convicted under such legislation, the
legal safeguards and remedies available to persons subjected to anti-terrorism measures in
law and in practice, whether there have been any complaints of non-observance of
international standards and the outcome of those complaints.*

General information on other measures and development relating to the
implementation of the Convention in the State party

34.  Please provide detailed information on any other relevant legislative, administrative,
judicial or other measures taken since the consideration of the previous report to implement
the provisions of the Convention or the Committee’s recommendations. Such measures
may include institutional developments, plans or programmes. Please indicate the resources
allocated and statistical data. Please also provide any other information that the State party
considers relevant.

32 Ibid., paras. 19 and 23 (a).
33 See CCPR/C/NZL/CO/6, paras. 13-14.
6
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New Zealand’s seventh report under the Convention against Torture and other ill-treatment:

Summary of List of Issues and responsible Ministers and agencies
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Paragraphs
Issue | Topic Responsible agencies and Ministers in the
report
9 Incorporation into domestic law and
constitutional developments *  MOIJ (Minister of Justice) 6-18
e MOIJ (Minister of Justice)
3 Rights of people in custody * Police (Minister of Police) 19-25
e  Oranga Tamariki (Minister for Children)
e  Health (Minister.of Health)
National Preventive Mechanism
4 (monitoring agencies under the e MOJ (Ministerof Justice) 26-33
Optional Protocol)
Violence against women incl. domestic | ®  MOJ(Minister of Justice and Under-
3 violence Secretary Jan Logie) 34-51
e Police (Minister of Police)
6 Trafficking in persons e MBIE (Minister of Immigration) 52-70
7 Refugees and asylum seekers e ' MBIE (Minister of Immigration) 71-80
8 Asylurr-1 .applications, returns a-md e MBIE (Minister of Immigration) 81-89
extraditions, appeals mechanisms e MOJ (Minister of Justice)
o Refoulement/extraditions based on *  MFAT (Minister for Foreign Affairs) 90-92
diplomatic assurances *  MOIJ (Minister of Justice) i
10 Determination of statelessness e DIA (Minister for Internal Affairs) 93-95
11 Criminal jurisdiction e MOJ (Minister of Justice) 96
12 Extradition treaties *  MFAT (Minister for Foreign Affairs) 97
e MOIJ (Minister of Justice)
Mutual-assistance treaties, transfer of
13 evidence *  Crown Law (Attorney-General) 98-99
1
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Police (Minister of Police)
Training of enforcement personnel: Corrections (Minister of Corrections)
14 MBIE (Minister of Immigration) 100-109
Oranga Tamariki (Minister for Children)
Customs (Minister of Customs)
15 Non-lethal weapons esp. tasers Police (Minister of Police) 110-121
Corrections (Minister of Corrections)
Training of judges, prosecutors and MOJ (Minister of Justice/for Courts)
medical staff Crown Law (Attorney-General)
16 Police (Minister of Police) 122-128
Health (Minister of Health)
MBIE (Minister of Immigration)
17 | Interrogation and custody rules Corrections (Minister of Corrections) 129-138
Police (Minister of Police)
Conditions in places of detention,
occupancy rates and treatment of
detainees, incl:
. T
. E(:ifsc())rr:nsoofu(i;ltr:)l:al Justice system MOJ (Minister of Justice/for Courts)
_ . Pop . Corrections (Minister of Corrections)
18 *  Maorioverrepresentation Police (Minister of Police) 139-177
. . .
Pretrial <.jetent|<.3n . Defence (Minister for Defence)
e Alternatives to imprisonment Health (Minister of Health)
e Health care in prisons
e  Strip searches in prisons
e Detention in Police cells
e Court cells
e Defence Force detention
) . . Health (Minister of Health)
19 Solltar.y confinement (seclusion and Corrections (Minister of Corrections) 178-199
restraint) Police (Minister of Police)
MOJ (Minister of Justice)
Minors in detention:
MOJ (Minister of Justice)
* Youth Justice Oranga Tamariki (Minister for Children)
20 * Inconsistencies of Corrections (Minister of Corrections) 200-233
treatment/conditions Police (Minister of Police)
¢ Mental health and seclusion Health (Minister of Health)
21 Interprisoner violence Corrections (Minister of Corrections) 234-237
Police (Minister of Police)
22 Deaths in custody MOJ (Minister of Justice/for Courts) 238-254
Corrections (Minister of Corrections)
Health (Minister of Health)
23 Asylum seekers’ detention MBIE (Minister for Immigration) 255-261
2
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Non-consensual commitment on health- Health (Minister of Health)
24 care grounds Police (Minister of Police) 262:285
MOJ (Minister of Justice)
Complaints, investigations and Police (Minister of Police)
25 proceedings relating to torture and ill- Health (Minister of Health) 286-297
treatment Corrections (Minister of Corrections)
Oranga Tamariki (Minister for Children)
MOJ (Minister of Justice)
* |PCA independence Police (M'”'Stef C?f Police) .
e Effective complaints mechanisms Corrections (Minister of Corrections)
2 e Attorney-General discretion to Crown Law (Attorney-General) 276924
rosecu&;e Health (Minister of Health)
P Oranga Tamariki (Minister for Children)
MSD (Minister for Social Development)
27 Investigation - ‘Operation Burnham’ NZDF (Minister for Defence) 325-328
08 Historic cruel treatment (incl. Royal DIA (Minister for Internal Affairs) 329-349
Commission) MSD (Minist.er for Social Development) )
Health (Minister of Health)
RedresF and Compe.ns.atlon: . MOJ (Minister of Justice)
®  Prisoners and Victims Claims Act . . . .
29 . Corrections (Minister of Corrections) 343-355
¢ Info onredress and compensation ..
cer e Health (Minister of Health)
¢ Trauma and rehabilitation measures e .
. L. Oranga Tamariki (Minister for Children)
for victims
Reservation to Article 14
30 (compensation) MOJ (Minister of Justice) 356-358
31 Admissibility of evidence MO)J (Minister of Justice/for Courts) 359-364
32 Surgery of intersex children Health (Minister of Health) 365-366
33 Anti-terrorism measures and human DPMC (Prime Minister) 367-373
rights
n/a | Tokelau MFAT (Minister of Foreign Affairs) Appendix
3




IN CONFIDENCE

Cabinet Social Wellbeing
Committee

Minute of Decision

SWC-19-MIN-0015

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Seventh Periodic Report under the Convention against Torture

Portfolio Justice

On 13 March 2019, the Cabinet Social Wellbeing Committee:

1 noted that New Zealand is required to submit its seventh periodic report under the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment to the Committee against Torture by 15 May 2019;

2 approved the draft seventh periodic report (including appendices) under the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, attached
to the submission under SWC-19-SUB-0015; for release for public consultation, subject to

any minor editorial changes that the Minister considers to be appropriate;

3 authorised the Minister of Justice, in.consultation with relevant Ministers, to approve the
final version of New Zealand’s seventh periodic report (including appendices) under the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment.

Jenny Vickers
Committee Secretary

Present:

Rt Hon Jacinda Ardern
Rt Hon Winston Peters
Hon Kelvin Davis

Hon Phil Twyford

Hon Chris Hipkins

Hon Andrew Little

Hon Carmel Sepuloni (Chair)
Hon Dr David Clark
Hon Stuart Nash

Hon Jenny Salesa

Hon Tracey Martin

Hon Willie Jackson
Hon Aupito William Sio
Michael Wood MP

Jan Logie MP

Hard-copy distribution:
Minister of Justice
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