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IN CONFIDENCE
SWC-22-MIN-0010

Cabinet Social Wellbeing
Committee

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Establishing a New Family Court Associate Role

Portfolio Justice

On 16 February 2022, the Cabinet Social Wellbeing Committee:

1

noted that the proposal to establish a Family Court Associate role r sponds to the
government’s manifesto commitment to implement the recomm ndati ns of 7e Korowai
Ture a-Whanau: The final report of the Independent Pane examin ng the 2014 family justice
reforms;

noted that delay is pervasive at every stage of t e family justice system and is harmful to
child and whanau wellbeing;

noted that in Budget 2021, Cabinet agr ed to $15.1 million over four years to establish the
Family Court Associate for the purpose of reducing delay in the Family Court by making
more effective use of judge time [CAB 21-M N-0116.07];

noted that the result of the eng gem nt, and modelling completed by the Ministry of Justice,
indicate that the Family Co rt Assoc ate would be most effective if established as a judicial
officer;

agreed to establi h a new role in the Family Court, called a Family Court Associate, as a
statutorily appoin ed judi ial officer, for the purpose of improving outcomes for people
participating in Family Court proceedings, particularly children, by making more effective
use of ju ge time and reducing delay;

agreed t att Family Court Associate will have all the powers of Family Court Registrars,
and some owers of a Family Court Judge including their administrative workload,
dec sions made at early stages of proceedings and interlocutory hearings;

agreed that in order to recognise the judicial nature of the position and protect the Family
Court Associate’s independence that:

7.1 the determination of the remuneration for the Family Court Associate be the
responsibility of the Remuneration Authority;

7.2 a Permanent Legislative Authority should be provided for in the Family Court
Act 1980 for the remuneration for the Family Court Associates;
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SWC-22-MIN-0010
7.3 a portion of the ongoing operating expenditure will be transferred to the Permanent
Legislative Authority when the enabling legislation is enacted, and when the
remuneration for the Family Court Associate is determined by the Remuneration
Authority;

7.4  appointments to the position will be made by the Governor-General on the
recommendation of the Attorney-General and considered by the Cabinet
Appointments and Honours Committee;

agreed that any increase in the number of Family Court Associates above the number that
can be funded from what was allocated through Budget 2021 requires Cabinet approval and
that the cost of any increase is to be a funding decision, counted against the budget perating
allowance;

authorised the Minister of Finance and Minister of Justice to jointly agree to any necessary
changes to the profile of funding that are fiscally neutral and will have no impa t on the
operating balance within the approved Budget 2021 funding;

agreed to establish the Family Court Associate in legislation thr ugh Fami y Court
(Family Court Associate) Legislation Bill by amending:

10.1 the Family Court Act 1980 to establish the role, fu cti ns and powers of the Family
Court Associates;

10.2  other family law related Acts to specify pow rsth may be carried out by Family
Court Associates;

10.3  secondary legislation to support amendments to primary legislation; and

10.4  Schedule 4 of the Remunerati n Auth rity Act 1977 to include the Family Court
Associate as an officer whose r mun ration is to be determined by the Authority;

authorised the Minister of Justic to approve the final list of specific functions and powers
of the Family Court A ociat ;

invited the Minister of Jus ce to issue drafting instructions to the Parliamentary Counsel
Office to give ef ect to th above decisions and the final list of functions and powers
approved by the Minister of Justice;

authorised the Mi ister of Justice, in consultation with other Ministers as appropriate, to
resolv any uts anding policy issues arising from or associated with the above decisions;

au horised the Minister of Justice to approve minor, technical and transitional amendments
thata identified during development of the Bill;

agreed to the targeted release of an exposure draft of the Bill to the judiciary, New Zealand
Law Society, and the Remuneration Authority prior to the Bill being introduced;

noted that the Minister of Justice has sought the inclusion of a Family Court (Family Court
Associates) Legislation Bill on the 2022 Legislation Programme.

Jenny Vickers
Committee Secretary

For attendance see over
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In Confidence
Office of the Minister of Justice

Chair

Cabinet Social Wellbeing Committee

Establishing a new Family Court Associate role

Proposal

1.

This paper seeks agreement to establish a new role in the Family Court, cal ed the
Family Court Associate, for the purpose of improving outcomes for Family Court
users by reducing delay.

Relation to government priorities

2.

This proposal responds to the Government’s manifesto commtm ntt implement
the recommendations of Te Korowai Ture a-Whanau: The nal report of the
Independent Panel examining the 2014 family justice reforms (the Panel’s report).

Implementing the recommendations of the Panel's r po tis key action under the
Child and Youth Wellbeing Strategy, Outc me A ea 1 Children and young people
are loved, safe and nurtured.

This proposal is also consistent with Te Aorerekura (The National Strategy to
Eliminate Family Violence and Sexual Violence) In particular, Shift 5: towards safe,
accessible and integrated responses

Executive summary

5.

Delay in the family justice syst m is harmful to child and whanau wellbeing and is
pervasive at every stage of t e system. Judges have a high administrative
workload which is a con ibuting factor towards delay in the Family Court.

The Governm nt committed $15.1 million (over four years) through Budget 2021
to establish a new role to reduce delay in the Family Court by making more effective
use of judge time [CAB-21-MIN-0116.07]. Since funding was agreed, | directed the
Ministry of ustice to engage with the judiciary and the New Zealand Law Society
(NZLS) on th nature and scope of the role to ensure it will be effective when
implemented This engagement showed strong support to establish the Family
Court Associate (FCA) as a judicial officer.

| eek your agreement to establish a new role in the Family Court, called the FCA,
as a judicial officer. The FCA role will improve outcomes for people participating in
proceedings, particularly children, by reducing delay. Cases will be resolved faster
as the FCA would reduce judge time by up to an estimated 25% by taking on a
range of family court work mostly at the early stages of proceedings.

A judicial officer differs from the model of the role that was envisaged when funding
was provided through Budget 2021, which was an officer of a court (similar to a
registrar). While this is different to that originally proposed, | believe a judicial officer
would be more effective in reducing delay in the Family Court as they would be
able to undertake a wider range of family court work than an officer of court, and



10.

therefore make more effective use of judge time to enable judges to focus on
progressing casework

| seek your agreement to prepare a Family Court Associate Bill, which will:

9.1. establish the FCA role in legislation, with characteristics which protect their
independence such as a separate remuneration, appointment process and
permanent legislative authority for the remuneration of the role;

9.2. set out the powers and jurisdiction that can be exercised by the role; and

9.3. allow for rules to be made in regard to the FCA in secondary legislai n.

This proposal forms part of the long-term programme of work to s ength n the

family justice system. It builds on the first stage of reform that introduced the

Government’s vision for a Family Court that is at the centre of, and i the k y entry
point to, a family justice system that continues to place hild wellbeing at its heart.

Background

11.

12.

13.

Established in 1981, the Family Court was designed with child wellbeing at its
heart, seeking the timely and sustainable resolu ion  confict and disagreement.
It considers matters across about 25 family law tatutes, with a significant portion’
of applications relating to matters and de isions that ffect children.

Extensive reforms were made to the family justice system in 2014, with the
intention to help people settle arrangements for the care of their children without
having to appear in the Family Cour . However, some of the reforms have not
worked as intended - cases are t king lo ger to resolve, and many family members
involved in court processes feel that they were not well supported.

In 2018, the Governm nt est blished an independent panel (the Panel) to examine
the 2014 reforms and consider the impacts on families and children [CAB-18-MIN-
0190]. The Panel p ovided its final report, Te Korowai Ture 4-Whanau, in 2019,
making 69 recommendations about the law, policy and practices governing care of
children mat ers. The Panel found that experiences of the family justice system
were generally nega ve, particularly the delay in resolution of court cases.

The FCA is part of a ong-term programme of work to reform the Family Justice system

14.

15.

Transformation of the family justice system is a five to ten-year project. Due to the
scale f change proposed by the Panel and the resourcing needed, a phased
approach is required. In February 2020, Cabinet agreed to use the Panel’s report
as the foundation for long-term change in the family justice system [SWC-20-MIN-
0003].

In May 2020, Cabinet agreed to begin Phase One of the long-term programme of
work to strengthen the family justice system, providing $62 million over four years

128% of Family Court applications are made under the Care of Children Act 2004, 15% are made under the Oranga
Tamariki Act 1989, and 14% under the Family Violence Act 2018.
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16.

for initiatives to respond to issues? exacerbated by the COVID-19 environment,
and strengthen the Family Court in care of children matters. This commitment by
Government formed a package of initiatives that:

15.1. reinstated the right to legal representation in the early stages of Care of
Children Act 2004 (CoCA) proceedings in the Family Court, with legal aid
for eligible parties?;

15.2. increased lawyer for child remuneration to support the recruitment and
retention of skilled practitioners;

15.3. established new Kaiarahi—-Family Court Navigator roles to help pa ents
and whanau navigate the family justice system, with the aim o su porting
better family justice outcomes, and;

15.4. will provide quality, accessible information for children par nts and
whanau to help them navigate the family justice system.

The Government committed to continuing to address delay by agreeing to $15.1
million of funding (over four years) through Budget 2021 t establish a new role in
the Family Court [CAB-21-MIN-0116.07].

Delay is pervasive at every stage of the family justice system and is harmful to child
and whanau wellbeing

17.

18.

19.

The Panel found that delay impacts on most areas of the family justice system. It
is a significant factor in undermining trust and confidence in the Family Court,
keeps parents and children in stressfu and uncertain situations and can contribute
to deepening parent and whanau con ict. Children exposed to ongoing inter-
parental conflict are four time mo e likely to have social and emotional problems
than the general po ulation.

Research undertaken by the Otago Children’s Issues Centre found that the delays
experienced were the mos frequently mentioned negative or unhelpful aspect of
the court and that the most frequent improvement that parents and caregivers
wanted was o reduce the delays.

It is estima d that there are 16,000 children subject to CoCA proceedings in the
Family Court ach year. Delay in the Family Court can have broader impacts, for
ex mple

19.1. some children do not have contact with non-custodial whanau for
significant periods of time, which can cause the relationship to disintegrate
and be detrimental to the child and whanau wellbeing; and

19.2. victims of family violence (including children) find court processes re-
traumatising; court delay may exacerbate or prolong this trauma.

2 Delay in the Family Court was exacerbated by COVID-19 restrictions.

3 Family Court (Supporting Families in Court) Legislation Act 2020.
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20.

Delay is also felt more profoundly by children as their sense of time is slower than
adults. The average time to resolve an Oranga Tamariki application in the Family
Court is 265 days. The average time to dispose of a CoCA application in the Family
Court is 294 days or 384 days if it's a defended application. This is a substantial
amount of time in a young child’s life.

| seek Cabinet’s agreement to establish the Family Court Associate as a judicial
officer, to improve outcomes for users of the Family Court

21.

22.

23.

24.

25

| seek Cabinet’s agreement to establish the FCA as a judicial officer in the Fa ily
Court. The purpose of the FCA is to improve outcomes for family, whan u and
children participating in the Family Court by making more effective use of judge
time and reducing delay. Judicial officers are statutory appointed roles hat will
have independence from the Executive. This will enable the FCA role to unde take
a wider range of Family Court work that would be undertaken by judg s, to help
reduce delay.

Since funding was agreed to establish the FCA, | directed t e M nistry of Justice to
engage collaboratively with the judiciary and the NZLS to de ermine how the role
would be most effective when implemented.

This engagement, and modelling complet d by he Mi istry of Justice on potential
judge time saved, estimated that a judic al office could save up to 25% judge time
while an officer of the court could save up o0 13% of judge time. The FCA would be
more effective in improving outcomes for ¢ urt users if established as a judicial
officer, as they would be able to utilise a wider range of powers than an officer of
court to reduce delay. This is because:

23.1. candidates would likely a e m re experience. | expect that the FCAs will
be highly experienced fam ly lawyers. The originally posited officer of the
court position would no attract these types of lawyers; and

23.2. theywillh veindependence from the Executive. There would be additional
characteristi s wh h protect that independence, such as a separate
remuneration a d appointment process.

With this type f role there is also the additional benefit of providing a development
pathway and experience in a judicial type role before applying to become a judge.
More experienced new judges may help with better decisions being made for the
families hat use the Family Court.

| cons der that, as a judicial officer, the FCA would have the greatest impact in
improving outcomes for Family Court users by reducing delay.

The FCA will make decisions at the early stages of proceedings

26.

| propose that the FCA, as well as having the powers of existing Family Court
registrars, would have additional judicial powers to take on the judiciary’s
administrative workload, consider and make decisions at the early stages of
proceedings and interlocutory hearings.



27.  This means the FCA would undertake straightforward and uncontested work which
is less likely to have an impact on the final outcome of an application/case. This
type of work includes:

27.1.

27.2.

27.3.
27.4.

27.5.

27.6.

27.7.

Making orders and directions on the papers (i.e., not in court with no parties
appearing in person)*, for example:

a) the appointment of counsel for parties or children;
b) directions as to reports;

C) directions for filing evidence and for service;

d) directions to set matters down for hearing;

e) directing parties to a settlement conference.

Presiding over a range of Family Court confer nce inclu ing issues,
directions, pre-hearing and settlement/mediation con erences;

considering security for costs;
considering uncontested oversea maint nance orders;

considering objections to attend p ogrammes in relation to the Family
Violence Act 2018;

considering uncontested revi ws of plans® in relation to the Oranga
Tamariki Act 1989;

considering cost contribution orders.

There are some Family Court matters that would not be appropriate for the FCA

28. There are some matt rs dealt with in the Family Court that would always remain
with judges due to their social significance (impact on people), impact on human
rights or com lexity. These types of matters include:

28.1.
28.2

28.3.

28.4.

the gr nting of injunctions;
fi al decisions about guardianship and those that materially affect children;

hearings that involve the cross-examination of witnesses (defended
hearings);

most proceedings under the Oranga Tamariki Act 1989, including most
powers in relation to the Care and Protection System (except for
uncontested review of plans and minor procedural matters);

4 This work is commonly referred to as “box-work” and covers both the administrative workload and
decisions made at the early stages of proceedings.

5 This means where there is full consent from all parties (especially whanau, caregivers of tamariki and
the lawyer for child) who are actively engaged in the review process.
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28.5. applications/cases involving family violence (except objections to attend
programmes and minor procedural matters like appointment of counsel);

28.6. most proceedings under the Intellectual Disability (Compulsory Care and
Rehabilitation) Act 2003, Substance Addiction (Compulsory Assessment
and Treatment) Act 2017 and Mental Health (Compulsory Assessment and
Treatment) Act 1992.

28.7. without-notice (urgent) applications that involve immediate risk/harm.

The role will have features that reflect that it is a judicial officer, such as remun ration
being determined by the Remuneration Authority

29.

30.

31.

To protect the independence of the FCA, | am recommendng ha the
Remuneration Authority determine the role’s salary and that appointm nts o the
position are made on the recommendation of the Attorney-General. Recommended
candidates would be considered by the Cabinet Appointments a d Honours
Committee before receiving a warrant of appointment from the overnor-General.

Comparable positions such as the Environment Commissione s and Community
Magistrates are also appointed through the Cabinet Appo tments and Honours
Committee. Cabinet recently approved the tran fer o their remuneration process
to the Remuneration Authority [CAB-21 MIN-0395] While these positions are not
judges, they do exercise some judicial power within their jurisdictions.

The FCA will have other features that are usually reflected in legislation for judicial
officers, including:

31.1. the term/tenure of the FC would be fixed in legislation;

31.2. the experie ce required by the role — 7 years family law practicing
experience &;

31.3. parties to pro eedings will be able to apply to Family Court judges to review
decisions made by the FCA,;

31.4. the FCA will have the same immunity as Family Court judges in respect of
dec ions made within their jurisdiction.

Financial impl cations

32

33.

There s no additional funding sought through the proposals in this paper. The FCA
will be implemented within the total $15.1 million (over four years) that was
allocated in Budget 2021.

While the remuneration of the role is unknown, | consider that a judicial officer is
better value for money than an officer of the court. Modelling estimated that any

6 In practice 10-15 years of experience would likely be required for the FCA role 7 years is in-line with
legislative requirements for other appointments including those for District Court judges.7 years is a
minimum requirement and candidates usually have many more years of practice experience before
being considered experienced enough for appointment.



number above nine judicial officers would be more effective in saving judge time
than 15 officers of the court.

Permanent Legislative Authority

34.

35.

36.

37.

To reflect the independence of the FCA as a judicial officer, the Remuneration
Authority will have responsibility for setting the benefits and remuneration for the
FCA. s9(2)(9)(i)

The roles will be phased in over three years as envisaged in
the original Budget bid.

| propose that a provision be inserted in the Family Court Act 1980 provi ing that
a Permanent Legislative Authority (PLA) be established for the remuneration fthe
FCAs as determined by the Remuneration Authority. This is consistent w th funding
for other positions that are determined by the Authority.

The salary determination made by the remuneration auth rity will determine how
much of the ongoing operating expenditure will be transferred to the PLA. This will
be known by the time the enabling legislation s enacted and the PLA is
established.

The PLA will alleviate possible cost pressu es on the current appropriation
departmental Courts, Tribunals and Ot er Authorities Services, including the
Collection and Enforcement of Fines and Ci il Debts.

Capital Expenditure

38.

There will be Capital expenditure to acc mmodate the FCA in District courthouses
around the country, where th s is possible with accommodation availability. It is
expected that the Ministry of Justice will meet this expenditure within baseline
(balance sheet).

| seek Cabinet’s agreement to approve any necessary changes to the funding profile
(within the $15.1 million allocated) with the Minister of Finance

40.

41.

s9(2)(f)(iv)

| seek Cabinet’s agreement for me to consult with the Minister of Finance to agree
to any fiscally neutral adjustments to the funding profile so that expenditure can
line up with the implementation of the role and so the final remuneration for the
FCA when set by the Remuneration Authority can be transferred to the new PLA..

Legislative implications

An omnibus Bill will be required to establish the role and its powers in legislation



42.

43.

44.

45.

46.

47.

The FCA will need to be established in legislation before appointments are made,
as statutory authority is required for most powers to be exercised. | seek your
agreement to prepare a Family Court (Family Court Associates) Legislation Bill (the
Bill) to establish the role in legislation, describe its features including appointment
process and set out the powers the role will undertake. These changes will be made
to the Family Court Act 1980. The legislation will also provide the PLA for the
remuneration of the FCA.

The Bill will be an omnibus Bill that touches on other Family Court related
legislation. These Acts will be amended as appropriate to enable some powe s of
the court and judges to be additionally undertaken by the FCA. The curren list of
affected Acts are listed in Appendix A. Amendments will also be required to
Schedule 4 of the Remuneration Authority Act 1977 to give the Authority th pow
to determine the role’s remuneration.

| seek Cabinet’s agreement for me to approve the final list of specific functions and
powers in relation to each Act listed in Appendix A, in-lin with th general powers
described in paragraphs 26-27.

The Family Court Rules 2002 (secondary legislation) will also be amended to
support the amendments to primary legislatio

This proposal has been submitted as  categ ry three priority (to be passed if
possible in the year) for inclusion in the 2022 Legislation Programme.

It is important that the FCA is operational as so n as possible to address the issue
of delay in the Family Court, which has adverse consequences on court users. |
will be seeking a shortened se ect ommittee of four months and also seek to
expedite the latter House stages o the nabling legislation so that recruitment for
the role can commence as so n as possible.

Consultation

48.

49

The following agenc s hav been consulted on this paper: Crown Law Office; NZ
Police; Te Arawhiti; T Puni Kokiri; the Ministries of/for Social Development,
Health, Pac c¢ Peo les, Women, and Business, Innovation and Employment;
Oranga Tamariki; Department of Corrections; Department of Internal Affairs; Office
for Disabili y Issues; Ministry for Ethnic Communities; the Treasury; the Family
Violence and Sexual Violence Joint Venture Business Unit; Inland Revenue and
Department of Prime Minister and Cabinet.

In com leting its report, the Panel undertook significant public consultation, holding
m  than 110 meetings and receiving more than 500 submissions. Those most
intimately affected by the 2014 reforms — children and young people, parents,
caregivers, guardians, grandparents and other whanau members — were
extensively surveyed. The Panel’'s engagement also included practitioners and
providers of family justice services, academics, government agencies, the
judiciary, and community groups.

Engagement with the judiciary and the legal profession has been critical for this proposal

50.

| directed the Ministry to engage with the judiciary and the NZLS on the
development of the role. This input has helped inform the nature and scope of the



51.

52.

FCA to ensure it will be most effective when implemented, including the appropriate
powers and legislative design.

The judiciary and NZLS have both shown strong support for the FCA. They were
clear in their view that the role would be most effective as a judicial officer and
noted that it would not be appropriate for an officer of the court to make procedural
decisions that could have a significant impact on a hearing.

The FCA, when implemented will work closely with the Family Court bench and
lawyers. The judiciary and NZLS’s ongoing involvement in the development of the
role will remain critical to its success. For this reason, | seek Cabinet’s agreement
to the targeted release of an exposure draft of the Bill to the judiciary, NZLS, and
the Remuneration Authority prior to the Bill being introduced.

Impact analysis

53.

54.

The Regulatory Impact Analysis (RIA) requirements apply to he rop sals in this
paper. A Regulatory Impact Statement (RIS) is attached.

A panel within the Ministry of Justice has reviewed he R S. The panel considers
that the information and analysis summarised in the RS meets the Quality
Assurance criteria. In reaching this concluson, t e pa el noted that the Regulatory
Impact Statement meets the requirem nt to be complete within the constraints
outlined in the Statement. These include the absence of a full review into the cause
of delays in the Family Court and limiting of options to the implementation of
recommendations from an independent pane appointed to review how reforms
made in 2014 had affected the family justice system.

Human rights

95.

The proposals in th s paper are consistent with the New Zealand Bill of Rights Act
1990 and the Human Rights Ac 1993.

Te Tiriti o Waitangi

56.

57.

58

Maori are ov rrepresented in CoCA applications in the Family Court’” and, as such,
are disproport onatel impacted by the negative effects of delay in the Family Court.

Delay nthe F mily Court can lead to long term separation of family members. This
may damage the strong connections that tamariki Maori have with their whanau,
hapU nd iwi. Being able to build knowledge of their whakapapa is vital to identity
and we Ibeing.

s9(2)(f)(iv)
| am

committed to ensuring this work reflects our obligations under te Tiriti o Waitangi
to work with and protect Maori interests.

7 An administrative review undertaken by the Ministry in 2016 revealed the following ethnicity of applicants and
respondents for all CoCA applications in 2015/2016; European: 43%, Maori: 28%, Unknown: 20%, Pacific Peoples:
5%, Asians: 4%, other ethnic groups: 1%.



Gender implications

59.

60.

61.

Women may face additional barriers accessing the family justice system. This can
be more pronounced for Maori, immigrant, ethnic minority, rural and disabled
women. Women have, on average, less income and wealth than men, and this
inequality increases after separation.

Delays in court proceedings mean that on-notice applications that require urgent
resolution by the Family Court, such as ones involving unidentified family violence,
are delayed and impact on parties’ personal safety. Victims of family viole ce
(including children) find court processes re-traumatising and court dela may
exacerbate or prolong this trauma. Timelier decisions are intended to help women
save money, decrease stress and the trauma of the court process.

The Joint Venture Business Unit noted that parties may also misuse court
processes to continue patterns of coercive and controlling behaviou s, fo  xample
through vexatiously engaging ex-partners in unne essa ly pro acted and
expensive proceedings in order to cause harm (psycholog cal and financial). This
is part of a broader pattern of behaviours well recognised in ther jurisdictions as
Post Separation Abuse and is a dynamic the role would need to be aware of.

Disability implications

62.

Disabled people make up 24% of the New Zealand population and may face
additional barriers accessing the family justic system. Disabled people have lower
levels of trust in court processes and disabled women are more likely to experience
lifetime intimate partner violence then non-disabled women. Court delays can
impact significantly on disabled women’s and children’s wellbeing and ongoing
whanau connections. Disabled wome may find it more difficult to extricate
themselves from abusive relations ips because there are no facilities set up to
meet their specific needs Furt ermore, the negative impact on disabled children’s
wellbeing of prolonged family ¢ urt cases is likely to be more pronounced.

Child impact assessment

63.

65.

Delay is felt more pr foundly by children and protracted litigation can be stressful
for them The verage age of CoCA active applications, 294 days, is a substantial
portio of a oung child’s life. Children exposed to ongoing inter-parental conflict
are four t mes more likely to have social and emotional problems than the general
populati n Research suggests it is the related conflict that is more emotionally
harmf | to children than the actual breakup of the relationship.

Eff ts on children include: fear of an uncertain future; uncertainty about where
they will live and go to school; loss of continuity of healthcare provider; loss of social
connection with peers and established friendships; shame and/or embarrassment
about their family situation resulting in social isolation and withdrawal; and
increased risk to mental health and wellbeing.

This proposal helps address one of the causes of delay. It will result in more

certainty for children, their parents and whanau because judges will have more
time to progress casework.
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Publicity and proactive release

66.

My office will co-ordinate publicity in accordance with Cabinet decisions. At that
time, | propose to proactively release this Cabinet paper and the attached
regulatory impact statement, subject to any redactions as appropriate under the
Official Information Act 1982.

Recommendations

| recommend that the Cabinet Social Wellbeing Committee:

1.

Note that this proposal responds to the Government’s manifesto commitm t to
implement the recommendations of Te Korowai Ture &-Whanau: The fin | report
of the Independent Panel examining the 2014 family justice reforms;

Note that delay is pervasive at every stage of the family justice yst m and is
harmful to child and whanau wellbeing;

Note that Cabinet has agreed to $15.1 million over four years to establish the
Family Court Associate as part of Budget 2021 [CAB- -MIN 0116.07], for the
purpose of reducing delay in the Family Court by making more effective use of
judge time;

Note that the result of the engagement, nd modelli g completed by the Ministry
of Justice, indicate that the Family Court ssociate would be most effective if
established as a judicial officer;

Agree to establish a new role in the Family Court, called a Family Court Associate,
as a statutorily appointed judicia off cer, or the purpose of improving outcomes for
people participating in Family Cou t proceedings, particularly children, by making
more effective use f judge time and reducing delay;

Agree that the F mily ourt Associate will have all the powers of Family Court
Registrars, and som powers of a Family Court Judge including their administrative
workload, decisions made at early stages of proceedings and interlocutory
hearings;

Agree that n order to recognise the judicial nature of the position and protect the
Famil Court ssociate’s independence that:

7.1.  the determination of the remuneration for the Family Court Associate be the
esponsibility of the Remuneration Authority;

7.2. a Permanent Legislative Authority should be provided for in the Family
Court Act 1980 for the remuneration for the Family Court Associates;

7.3. a portion of the ongoing operating expenditure will be transferred to the
Permanent Legislative Authority when the enabling legislation is enacted,
and when the remuneration for the Family Court Associate is determined by
the Remuneration Authority;

7.4. appointments to the position would be made by the Governor-General on
the recommendation of the Attorney-General and considered by the Cabinet
Appointments and Honours Committee;

11



10.

11.

12.

13.

14.

15.

16

17.

18.

Note that there are no direct financial implications arising from the
recommendations in this paper;

Agree that any increase in the number of Family Court Associates above the
number that can be funded from what was allocated through Budget 21 requires
Cabinet approval and the cost of any increase is to be a funding decision, counted
against the budget operating allowance.

Authorise the Minister of Justice and the Minister of Finance to jointly agree to any
necessary changes to the profile of funding, that are fiscally neutral and will h ve
no impact on the operating balance within the approved Budget 2021 funding;

Agree to establish the Family Court Associate in legislation through a Fam ly Court
(Family Court Associate) Legislation Bill by amending:

11.1. the Family Court Act 1980 to establish the role, functions and powe s of the
Family Court Associates;

11.2. other family law related Acts to specify powers that may be carried out by
Family Court Associates;

11.3. secondary legislation to support amendments o primary legislation; and

11.4. Schedule 4 of the Remuneration uth rity A 1977 to include the Family
Court Associate as an officer whose remuneration is to be determined by
the Authority.

Authorise the Minister of Justic to approve the final list of specific functions and
powers of the Family Court Associate;

Invite the Minister of Justice o issue drafting instructions to the Parliamentary
Counsel Office to give effect to he above decisions and the final list of functions
and powers appr ved by the Minister of Justice;

Invite the Minister o Justice to prepare a draft Family Court (Family Court
Associate) L gislation Bill to be considered by the Cabinet Legislation Committee;

Autho ise the Minister of Justice, in consultation with other Ministers as
appropriate,  resolve any outstanding policy issues arising from or associated
with the decisions in this paper;

Autho se the Minister of Justice to approve minor, technical and transitional
amendments that are identified during development of the Bill;

Agree to the targeted release of an exposure draft of the Bill to the judiciary, New
Zealand Law Society, and the Remuneration Authority prior to the Bill being
introduced;

Note that the Minister of Justice has sought the inclusion of a Family Court (Family
Court Associates) Legislation Bill on the 2022 Legislation Programme.

12



Authorised for lodgement
Hon Kris Faafoi

Minister of Justice
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IN CONFIDENCE
LEG-22-MIN-0112

Cabinet Legislation
Committee

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Family Court (Family Court Associates) Legislation Bill: Approval for
Introduction

Portfolio Justice

On 23 June 2022, the Cabinet Legislation Committee:

1 noted that the Family Court (Family Court Associate) Legislation Bill (the Bill) holds a
category 3 priority (to be passed if possible in 2022) on th 202 Legislation Programme;

2 noted that the Bill amends:

2.1 the Family Court Act 1980 to establish the ro , f ctions and powers of the Family
Court Associates;

2.2 other family law-related Acts to specify powe s that may be exercised by Family
Court Associates;

23 Schedule 4 of the Remunerati n Auth rity Act 1977 to include the Family Court
Associate as an officer whose remu eration is to be determined by the Authority;

3 noted the Bill provides permanent legislative authority (PLA) for the remuneration and
allowances of Family Court ssociates;

4 noted the Minister for Co rts and the Minister of Finance will approve the transfer of
funding to the PLA once the Bill has passed and comes into force;

5 noted that th Bill gives effect to decisions made by the Cabinet Social Wellbeing
Committ e in Fe ruary 2022 [SWC-22-MIN-0010];

6 appr edt e Family Court (Family Court Associates) Legislation Bill [PCO 21825/14.0]
fo introd ction, subject to the final approval of the government caucus and sufficient
support in the House of Representatives;

agreed that the government propose that the Bill be:
7.1 referred to the Justice Committee for consideration;

7.2 enacted by January 2023.

Rebecca Davies
Committee Secretary

Distribution: (see over)
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In Confidence

Office of the Minister of Justice

Chair, Cabinet Legislation Committee

Family Court (Family Court Associates) Legislation Bill: Approval for
Introduction

Proposal

1

Policy

| seek approval to introduce the Family Court (Family Court Associat s) Legislation Bill.
The Bill establishes a new role in the Family Court called a Famiy Court Associate. The
role is intended to improve outcomes for people participating n Famiy Co rt proceedings,
particularly children, by making more effective use of judge time and reducing delay.

The establishment of the Family Court A sociat role is one part of the long-term
programme of change to the family justic syst It responds to the Government’s
manifesto commitment to implement the recom endations of Te Korowai Ture a-Whanau:
The final report of the Independent Panel examining the 2014 family justice reforms.

Funding of $15 million was secured to implement the new role through Budget 21 [CAB-
21-MIN-0116.07].

Background

4

In May 2018, the Governm nt estab ished an independent three-person panel (the Panel)
to examine reforms th t were made to the Family Court in 2014 [CAB-18-MIN-0190]. The
Panel's final report, Te Korowai Ture a&-Whanau, detailing its findings and
recommendations, was released in June 2019.

Among the Independent Panel’s findings were that:

5.1 delay of resolution of issues in court is widespread and impacts on most other
aea in the family justice system. It is a significant factor in undermining
confidence in the Family Court and can contribute to deepening parent, family and
whanau conflict; and

52 judges have a high administrative workload which is a contributing factor towards
delay in the Family Court.

The Panel recommended that the Family Court Act 1980 be amended to establish a
position to take on some of the judicial workload.

This Bill is part of a wider work programme to respond to the Panel’s recommendations.
In May 2020, Cabinet agreed to begin Phase One of the long-term programme of work to
strengthen the family justice system, providing $62 million over four years for initiatives to



respond to issues' exacerbated by the COVID-19 environment, and strengthen the Family
Court in care of children matters. This commitment by Government formed a package of
initiatives that:

71 reinstated the right to legal representation in the early stages of Care of Children
Act 2004 proceedings in the Family Court, with legal aid for eligible parties?;

7.2 increased lawyer for child remuneration to support the recruitment and retention of
skilled practitioners;

7.3 established new Kaiarahi—-Family Court Navigator roles to help parents and
whanau navigate the family justice system, with the aim of supporting be ter am ly
justice outcomes, and;

7.4  will provide quality, accessible information for children, parents and whan uto help
them navigate the family justice system.

The Bill establishes a new role to improve outcomes for users of the Family Cou

8

10

11

On 21 February 2022 Cabinet agreed to establish the Family Court Associate role in
response to the Panel’s findings and recommendation [SWC 22-MIN-0010].

The purpose of the Family Court Associate is to imp ove out omes for users of the Family
Court by decreasing delay and the asso ated egative impacts. The Family Court
Associate will reduce delay by taking on some of Family Court judges’ workload, including
decisions made at the early stages of proceedings and interlocutory hearings?, enabling
judges to focus on progressing substantive matters

The Bill establishes the Family Cou t A soc ate role as a judicial officer with a fixed term
of up to seven years, that can be re ewed The judicial nature of the role is reflected in
the following features:

10.1 the remuner tion f the rol will be set by the Remuneration Authority and a
Permanent Leg slative Authority for the remuneration of the role will be established;

10.2 appointm nts to the position will be made on the recommendation of the Attorney-
General. Recommended candidates would be considered by the Cabinet
Appointments and Honours Committee before receiving a warrant of appointment
from the Governor-General; and

103 t er le will have immunity in relation to decisions made within their jurisdiction.

Th Schedule 2 of the Bill sets out the jurisdiction of the role, including that the Family
Court Associate will have the power to:

111 make all the same kinds of decisions of a Family Court Registrar;

11.2 appoint counsel to assist the court, for the parties, subject person and for children;

1 Delay in the Family Court was exacerbated by COVID-19 restrictions.

2 Family Court (Supporting Families in Court) Legislation Act 2020.

3 Interlocutory applications and hearings relate to matters of procedure or secondary issues to the orders or declarations
sought in the substantive proceedings.

2



11.3 review decisions of a Registrar relating to an invoice of lawyer appointed by the
court; and

11.4 obtain any necessary reports: cultural, medical, psychological or psychiatric.

12 The proposed Schedule 2 also includes powers for the Family Court Associate to make
some directions and orders that would usually be made by a Judge under specific
enactments across various family law related legislation. Amendments to these othe
enactments include giving the Family Court Associate power to:

12.1 direct parties to a settlement conference under the Care of Children Act 2004 and
Oranga Tamariki Act 1989 and pre-hearing conferences under the Pr tection of
Personal Property Rights Act 1988;

12.2 preside over settlements conferences under the Care of Children Ac and pr-
hearing conferences under the Protection of Personal Prope ty Rights Act;

12.3 consider objections to attend programmes in relation to t e Fam y Violence Act
2018; and

12.4 consider cost contribution orders.
13 The Acts amended by the Bill are the:
13.1  Family Court Act 1980;
13.2 Adoption Act 1955;
13.3 Care of Children Act 2004,
13.4  Child Support Act 1991;
13.5 Family Proceedings Act 198 ;
13.6 Family Violence ct 20 8§;
13.7 Marriage Act 1955;
13.8 Oranga Tamariki Act 1989;
13.9 Property (Relationships) Act 1976;
13 10 Pro ection of Personal Property Rights Act 1988;
13.11 Remuneration Authority Act 1977; and
13.12 Status of Children Act 1969.
Regulatory impact analysis
14 A Regulatory Impact Statement for the Bill was prepared in accordance with Cabinet

requirements and was submitted to Cabinet along with the paper seeking policy approval
in February 2022 [SWC-22-MIN-0010].



Compliance

15

The Bill complies with the following:
15.1 the principles of the Treaty of Waitangi;

15.2 the rights and freedoms contained in the New Zealand Bill of Rights Act 1990 and
the Human Rights Act 1993;

15.3 the disclosure statement requirements (a draft disclosure statement prepared by
the Ministry of Justice is attached);

15.4 the principles and guidelines set out in the Privacy Act 2020;
15.5 relevant international standards and obligations; and

15.6 the Legislation Guidelines (2021 edition), which are maintained by the Legislation
Design and Advisory Committee.

Consultation

16

17

18

The following agencies have been consulted on this paper Crown Law Office; NZ Police;
Te Arawhiti; Te Puni Kokiri; the Ministries f/for Socia Development, Health, Pacific
Peoples, Women, and Business, Innov tion and Employment; Oranga Tamariki;
Department of Corrections; Department of | te nal Affairs; Office for Disability Issues;
Ministry for Ethnic Communities; the Treasury; t e Family Violence and Sexual Violence
Joint Venture Business Unit; Inland Revenue and Department of Prime Minister and
Cabinet.

Cabinet agreed to the targeted relea e of an exposure draft of the Bill to the judiciary, New
Zealand Law Society, and the R mun r tion Authority prior to the Bill being introduced
[SWC-22-MIN-0010]. Feedback fom the Law Society, judiciary and Remuneration
Authority has been incorp rated int the Bill.

In completing its report, he Independent Panel undertook significant public consultation,
holding more than 110 me tngs and receiving more than 500 submissions. Those most
intimately affected by th 2014 reforms — children and young people, parents, caregivers,
guardians, g andparents and other family and whanau members — were extensively
surveyed The ndependent Panel’s engagement also included practitioners, providers,
academics, gove nment agencies, the judiciary, and community groups. The Panel also
consult d wth Maori. They received submissions from 25 individuals who identified as
M ori and met with several M&ori organisations.

Binding on the Crown

19

The Act, and the proposals within the Bill, will be binding on the Crown.

Creating new agencies or amending law relating to existing agencies

20

The Bill does not create any new agencies or amend the law relating to existing agencies.

Allocation of decision-making powers

21

The Bill does not involve the allocation of decision-making powers between the executive,
the courts or tribunals.



22 The Bill does not remove any powers from a Family Court judge. It does allow the new
Family Court Associate to exercise some judicial powers.

Associated regulations

23 The Family Court Act already includes an empowering provision to make changes to
secondary legislation (section 16A).

24 Amendments to the Family Court Rules 2002 and Criminal Procedure (Transfer of
Information) Regulations 2013 are required to further specify powers and functions of he
Family Court Associate.

25 The process to amend these regulations is underway, with LEG consideration of the draft
Rules planned for later this year. The amendments will be in place at the sa e time the
Bill comes into force.

Other instruments

26 The Bill does not include any provision empowering the making of other instruments that
are deemed to be legislative instruments or disallowable instruments.

Definition of Minister/department

27 The Bill does not contain a definition of M ister, epartment, or equivalent government
agency, or chief executive of a department or equivalent position.

Commencement of legislation

28 Section 4, to the intent it related to new sections 7A, 7B and 7E of the Family Court Act
1980 and subpart 10 of Part of the B Il will c me into force on the day after the day the Bill
receives the Royal assent.

29 The rest of the Bill will commence f ur months after the Royal assent. This provides time
to undertake recruitm nt for he role.

Parliamentary stages

30 The Bill has been subm tted as category 3 priority (to be enacted in the year if possible)
for inclusion in he 2022 Legislation Programme.

31 | prop se that the Bill have its first reading on 2 August, to enable it to be enacted by the
end of the year.

32 | do not expect that the Bill will be referred to the Legislation Design and Advisory
Committee.

33 | propose the Bill be referred to the Justice Committee and that they report on the Bill to

the House after four months.
Proactive Release

34 | propose to release this Cabinet paper, and related Minute, with redactions as appropriate
under the Official Information Act 1982, following the introduction of the Bill.



Recommendations

| recommend that the Cabinet Legislation Committee:

1

note that the Family Court (Family Court Associate) Legislation Bill (the Bill) has been
submitted as a category 3 priority (to be enacted in the year if possible) on the 2022
Legislation Programme;

note that the Bill amends:

21 the Family Court Act 1980 to establish the role, functions and powers of the Family
Court Associates;

2.2 other family law-related Acts to specify powers that may be exe cise by Family
Court Associates; and

2.3  Schedule 4 of the Remuneration Authority Act 1977 to include the Family Court
Associate as an officer whose remuneration is to be determined by the Authority.

Note the Bill provides permanent legislative authority (PLA) fo the remuneration and
allowances of Family Court Associates;

Note the Minister for Courts and the Minister o Finance wil approve the transfer of funding
to the PLA once the Bill has passed and comes int force;

note that the Bill gives effect to decisions made by the Cabinet Social Wellbeing
Committee on 16 February 2022 [SWC-22-MIN-0010] and confirmed by Cabinet on 21
February 2022 [CAB-22-MIN-0039].

approve the Bill for introduction su j ct to he final approval of the Government caucus
and sufficient support in the House of Representatives; and

agree that the Governme t propo that the Bill is:
7.1. referred to the Justi e Committee for consideration; and

7.2. enacted by anuary 2023.

Authorised for lodgement

Hon Kiri Allan
Minister of Justice
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Regulatory Impact Statement: Family Court
Associate

Coversheet

Purpose of Document

Decision sought: Analysis produced for the purpose of informing Cabinet decisions.
Advising agencies: Ministry of Justice
Proposing Ministers: Hon Kris Faafoi, Minister of Justice

Date finalised: 9 February 2022

Problem Definition
People seeking to resolve disputes through the family justice system experience significant

delays.1 This can entrench positions and prolong conflict, with profound effects on child
wellbeing, damage to children’s relationships with whanau, and damage to people’s trust in
the system. Parents and caregivers consider delay to be one of the most negative aspects

of the family justice system.

The average age for all family court application types, excluding dissolutions,2 is currently
175 days. Delay is impacting all levels of cases including those involving issues relating to
the Care of Children Act 2004 (“CoCA”). For defended CoCA-substantive applications,
which make up 69% of all active CoCA applications, the average case takes 384 days to

resolve in the Family Court.3

Executive Summary

1 Delay in this paper refers to the avoidable elapse of time. Family justice processes will always involve
unavoidable passage of time.

2 Because these do not require a Judge.

3 Ministry of Justice data, as at 21 November 2021. In the Family Court the average time to resolve a Care of
Children Act (“CoCA”) application is 294 days.
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In May 2018, the Government appointed an independent panel to review how reforms made
in 2014 had affected the family justice system. The independent panel’s report “Te Korowai
Ture a-Whanau” (“the Panel”) identified multiple drivers of delay in the Family Court which

leads to lengthy times to resolve cases.

The Labour Party’s 2020 election manifesto included a commitment to implement the
recommendations of the Panel to ensure that children affected by Family Court proceedings
(including family violence and parental disputes) receive appropriate su port
representation, and protection in the justice system. Transformation of the family justice
system is a five to ten-year project. Due to the scale of change proposed and the re ou cing

needed, a phased approach is required.

As delay arises in multiple parts of the system, and for different reason multip e initiatives
are needed to address it. The Panel recommended introducing a new role to address one
of the drivers of delay: the heavy administrative workload of judges,* which delays the
progress of active cases. The options discussed in his Regul ory Impact Statement (RIS)

respond to that recommendation and consequen ially fo us on this driver of delay.

A new judicial officer position in the Family Court

Following testing and consultation with the judiciary and New Zealand Law Society, which
informed the development of the Panel s re ommendation, the Ministry-preferred option is
a newly created judicial officer, ca ed e Family Court Associate. The Family Court
Associate would have the pow r to undertake administrative judicial tasks, such as
appointing counsel, dire tions for filing evidence and for service, and directions to set
matters down for hearing. These are decisions that are largely at the early stages of
proceedings. Their powers would encompass registrars’ current powers, as well as
additional powe rela ing to more straightforward and uncontested work that is less likely to
determine the final utcome of an application/case. This work currently constitutes about
25% of judicial me ° The expected level of experience for the role would be 10 — 15 years

of family law ractice.

B nefits

4 Administrative workload in this document refers to tasks such as appointing counsel, directions for filing
evidence and for service, and directions to set matters down for hearing.

5 Using the assumption the role would be 65% as efficient as a Judge, ie they would take longer to do the same
tasks due to having less experience.
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The Family Court Associate is expected to improve the experience of Family Court users,
and mitigate the negative impacts of delay. It will do this by enabling timelier decisions to be
made; providing more certainty for children, their parents, and whanau. Timelier justice
services will also promote public confidence in the justice system and rule of law. The

Judicial Officer model maximises these benefits.

The experience required for the role, and its independence, will support the exercise of a
wider range of judicial powers as well as faster and more effective decision-m king
Discussions with the judiciary and New Zealand Law Society suggest h role’s
independence and experience also make it the most likely to have the confidence fju ges
and lawyers. Without that confidence, the Family Court Associate could effe tiv ly be

bypassed with their decisions being routinely accepted for judicia review.
Gender implications

Women may face additional barriers accessing the f m y jus ce sys em. Women have, on
average, lower incomes and less wealth than men, and this inequality increases after
separation. This inequality is more pronounced for Maori, immigrant, ethnic minority, rural,

and disabled women.

Most applicants for a protection order (and other protected adults) are female (84% in 2020)
and most respondents (and associa ed spon ents) are male (86% in 2020).° Delays in
court proceedings mean that on notic  applications that may require urgent resolution by
the Family Court, such s one involving unidentified family violence, are delayed and can
impact on parties’ person | safey Victims of family violence find court processes re-

traumatising and court delay m y exacerbate or prolong this trauma.

Timelier decision may help reduce costs for women, support better mental and physical

health outcomes, an help with their safety.

6 Notes and trends for 2020, Ministry of Justice, 2021. Available at:
https://www.justice.govt.nz/assets/Documents/Publications/1ayjdr-Justice-Statistics-data-tables-notes-and-
trends-dec20-v1.0.pdf
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Child impact assessment

Delay is felt more profoundly by children and protracted litigation can be stressful for them.”
The average age of active CoCA applications, 294 days,® is a long time in a young child’s
life. Children exposed to ongoing inter-parental conflict® are four times more likely to have
social and emotional problems than the general population.'® Research suggests it is the
related conflict that is more emotionally harmful to children than the actual breakup of t e

relationship. !

The effects on children of prolonged family disputes include: fear of an unc rtain f ture;
uncertainty about where they will live and go to school; loss of continuity of ealthcare
provider; loss of social connection with peers and established friendships sh me and/or
embarrassment about their family situation resulting in social isolati n and withdrawal; and

increased risk to mental health and wellbeing.
Disability implications

Disabled people make up 24% of the New Zeal nd population and may face additional
barriers accessing the family justice system. Disable people have lower levels of trust in
court processes and disabled women are more likely to experience lifetime intimate partner
violence then non-disabled women. Court del ys can impact significantly on disabled
women’s and children’s wellbeing and ong ing whanau connections. Disabled women may
find it more difficult to extricate th msel es from abusive relationships because there are no
facilities set up to meett er sp cific needs. Furthermore, the negative impact on disabled

children’s wellbeing of prolonged family court cases is likely to be more pronounced.

7 the Te Korowai eport, p 55.
8 M nistry o J tice data, as at November 2021.

9 Wit in this paper, “parental conflict’ refers to parents who have separated and can’t agree on care of children
arr ngements, where there are no safety risks for either party or the children.

10 Bream, V. and Buchanan, A. (2003) “Distress among children whose separated or divorced parents cannot
agree arrangements for them” British Journal of Social Work, 33:227-238); https://www.pmcsa.org.nz/wp-
content/uploads/Improving-the-Transition-report.pdf Section 6 p. 181). See also; Trindler, L. and Kellett, J.
(2007) Fairness, Efficiency and Effectiveness in Court Based Dispute Resolution Schemes , p 326. Available
at: https://academic.oup.com/lawfam/article/21/3/323/951964.

1 Office of the Prime Minister’'s Science Advisory Committee (2011) Improving the Transition Reducing Social
and Psychological Morbidity During Adolescence A report from the Prime Minister’s Chief Science Advisor,
p181. Available at: Improving the transition: reducing social and psychological morbidity during adolescence
- May 2011 - Office of the Prime Minister's Chief Science Advisor (dpmc.govt.nz).
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Risks

As outlined above, the success of the Family Court Associate is contingent on Judges
delegating work and supporting the associates to exercise the full breadth of their powers.
The Ministry has discussed this with the judiciary and built in factors, such as the level of
experience required, to support that confidence. However, some judges may prefer to see
a case through from start to finish to minimise any risk of missing any key comments, event,
or other information.

Court space restrictions mean that judges and Family Court Associates may not be able to
undertake work at the same time; decreasing their effectiveness. Space restrictions may
also mean a delay in the roll-out of the Family Court Associate role in some areas where

court space is already at full capacity.

The Ministry had concerns that the pool of eligible candidates for the role may be small
because of experienced professionals not wanting to leave their practice. This is because it
is a long time for an active lawyer to step away from their career, the career progression
from the new role to Judge isn’t certain, and the role is fixed term. This risk may be more
pronounced for the Judicial Officer model which requires more experience. However, the
Family Law Section and judiciary were reasonably confident that there would be experienced
professionals interested in undertaking the role if the remuneration was sufficient. The
Family Law Section reported that there are 173 lawyers with experience between 10-15

years in their database. 2

To mitigate this risk a phased approach to recruitment (with 4-6 being appointed in the first
year, and then 6 -7 in the two years after) is being used, as outlined in the Implementation

section below.

Limitations and Constraints on Analysis

Limitations and constraints on the analysis in this document include:

e There are indications that the size of a courts’ administrative workload and how that

workload is distributed across decision-makers are key drivers of delay, however,

12 The Family Law Section do not have all family lawyers in New Zealand in their database therefore there are
likely more than 173 lawyers with 10-15 year experience.
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there is no quantitative evidence about the effects of these factors on resolution
time. '3

¢ No full review has been undertaken focussing on the drivers of delay or significance
of them. While the Panel found delay was pervasive at every stage of the family
justice system, it did not present detailed analysis on the relative effectiveness the
different changes would have on reducing delay. There are multiple causes of delay
and some are not fully understood. However, in the implementation of the Family
Court Associate, focussing on this driver of delay, there is also an opportunity
through the planned monitoring and evaluation of this role to better iden if and
understand other drivers of delay.

e It is a government manifesto commitment to implement the ane s report. The
options to address the problem are based only on the recommendations from the
Panel’s report, further options were not explored.

¢ The estimation of benefits does not take account of op ra iona factors such as: there
being enough work for a Family Court As ociate o be fully utilised in the locations
they are placed, how often a Family Court Associate may need to refer a matter on
to a Judge, or there being sufficient space to ac ommodate a Family Court Associate
in the Court.

o There are data issues, caused in part by urrent processes for case management in
the Family Court, which is reli nt p edominantly on email and paper files, that have
limited the Ministry’s ability to undertake robust data collection. Anecdotal evidence,
qualitative resear h and some Ministry data has formed the basis of understanding
of the issues identified however the Panel acknowledged that data collected by the
Ministry system was insufficient in some areas. In particular, it is not possible to
compar spec fic distributional impacts of different options. Available demographic
data suggest Maori are disproportionately represented among parties involved in
C CA p oceedings, meaning any option that reduces delay would likely have greater
positive impact on this demographic group. The monitoring and evaluation planned
f r the role should enable better evaluation of Family Court issues going forward.
The Ministry’s data shows the average number of days it takes to resolve a case is

high and, from anecdotal evidence and the Panel’s report, can surmise that there is

13 Noonan, R., King, L. and Dellabarca, C. (2019) Te Korowai Ture & Whanau: the final report of the Independent
Panel examining the 2014 family justice reforms p14. Available at: family-justice-reforms-te-korowai-ture-a-
whanau.pdf. (The Te Korowai Report)
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a level of avoidable delay. Modelling based on the amount of judicial time is spent
on administrative tasks and early-stage decisions shows the effect the Family Court
Associates could have. However, we have not quantified the number of days spent
on unavoidable delays or any potential reduction in the time it takes to resolve the
entire proceeding as it would require an in-depth analysis into the cause of delay in
each individual case.

¢ In light of the consultation undertaken by the Panel in preparing its report, and to
enable work to progress as quickly as possible, the Ministry has undertaken targeted
consultation with stakeholders in the development of these options. Evidence about
stakeholder views is therefore largely drawn from consultation undertaken by the
Panel, which undertook two rounds of public consultation. The first round, in late
2018, heard the experiences of those who had used or worked in the system; the
second, in early 2019, tested ideas for change. Since Budget funding was approved,
the Ministry has been directed to work towards the legislation being enacted by the
end of 2022.

Responsible Manager(s) (completed by relevant manager)

Sam Kunowski

Courts and Justice Services Policy
Policy Group

Ministry of Justice

9 February 2022
Quality Assurance (completed by QA panel)

Reviewing Agency: Ministry of Justice

Panel Assessment & A panel within the Ministry of Justice has reviewed the Regulatory
Comment: Impact Statement. The panel considers that the information and
analysis summarised in the Regulatory Impact Statement meets
the Quality Assurance criteria. In reaching this conclusion, the
panel noted that the Regulatory Impact Statement meets the
requirement to be complete within the constraints outlined in the

Statement. These include the absence of a full review into the
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cause of delays in the Family Court and limiting of options to the
implementation of recommendations from an independent panel
appointed to review how reforms made in 2014 had affected the

family justice system.

Section 1: Diagnosing the policy problem

What is the context behind the policy problem and how is the statu quo

expected to develop?

Recent reform has focused on delay in CoCA matters in the Family Court

1.

Extensive reforms of the process for resolving CoCA disputes ook f ectin 2014. Those
reforms sought to encourage individual responsibility and shift t e focus from in-court
resolution to encouraging parents to reach agreement t emselves, through out-of-court
processes. The reforms aimed to enable the Fam y Court to focus its resources on
serious and urgent (“without-notice”) applic tions that were not suitable for out-of-court
resolution. A key change in these reforms was moving both the ability to use a lawyer
and legal aid funding in the early stages of CoCA pr ceedings. The exception to this was
where proceedings were initiated th ough without-notice applications; i.e., there was an

allegation of urgency because o iss s such as family violence.

Some reforms did not work s inte ded. There was a lower than expected uptake of out-
of-court resolution servic s and a sharp increase in the number of without-notice
applications being made '* Cases were taking longer to resolve and many of those

involved in cou processes felt that they were not well supported.

In May 2018, the overnment appointed an independent panel to review how the 2014
reforms had aff ted the family justice system (the Panel). The Panel consulted widely
in deve opi g their report. Those most intimately affected by the 2014 reforms — children
and yo ng people, parents, caregivers, guardians, grandparents and other
whanau/family members — were surveyed. The experiences of community and

professional providers were also drawn on.

14The proportion of CoCA cases which were filed without notice increased from less than 35% in the

years prior to the reforms, to over 65% in the two years following the reforms:
https://www.justice.govt.nz/assets/Documents/Publications/Family-Justice-Administrative-review-2017-

FINAL.pdf.
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4, In May 2019, the Panel released their report “Te Korowai Ture a-Whanau: The final
report of the Independent Panel examining the 2014 family justice reforms”. This
identified a range of issues in the family justice system, including pervasive delay. '°

This is discussed below.

5.  The Panel made 69 recommendations about the law, policy, and practices that currently
govern care of children matters, including a number that it considered would help
address delay. One of these was the establishment of the position referred to s “th
Senior Family Court Registrar’. The Family Court Associate role discus d in this
Regulatory Impact Statement is the outcome of that proposal. The Minist y consi ered,
in consultation with the judiciary and New Zealand Law Society, max mising he mpact
of that role. As the Ministry has developed the nature and scope o the role the title has
been re-named from Senior Family Court Registrar to the Family C u t Associate to

better reflect the role it will serve in the Family Court.

6. The Labour Party’s 2020 election manifesto i clud d a ommi ment to implement the
recommendations of the Panel. This was primarily o ensure that children affected by
family violence and parental disputes receive ppropriate support, representation, and

protection in the justice system.

7. In 2020, the government began imp eme ting several changes responding to the Panel’s
report and delay in the Court, focusin particularly on issues exacerbated by COVID-19.

These included:

1. reinstating egal representation in the early stages of CoCA proceedings, with
legal aid for eligible parties. This has reduced the disproportionate number of
withou -notice applications, which take more court time to manage and

c nribut to elay.

2. severa measures to improve people’s awareness of the pathways available to
them to resolve disputes, and how to access them. These include the
establishment of the role of Kaiarahi — Family Court navigators, which is being
rolled out in 2021, and improved information, which will be introduced over

several years beginning in 2021.

8. While these changes go some way towards addressing the issue of delay, they are not

anticipated to fully address the issue.

15 the Te Korowai report.
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This Regulatory Impact Assessment assesses options to reduce delay in resolving
matters in the Family Court; specifically the judges work burden.

10.

Over a two-year period, about 6% of the population experiences a family or whanau or
relationship break up, such as a divorce, difficulties with contact arrangements for
children, or family violence.’® An estimated 16,000 children are the subject of CoCA
proceedings in the Family Court each year'’, and the Court resolves on average

approximately 56,000 matters annually. '8

The Family Court is designed to focus on the most serious and urgent applicat o s that
are not suitable for out-of-court resolution. People seek its help with issues rela ing to
the care of children (28% of applications and 69% of defended CoCA applications); the
care of children at risk of harm (15% of applications); separaton a d related property
issues (14%); family violence (15%), and mental health (12%) ' M ny people seek help

with more than one of these issues at a time.

A number of other initiatives are underway to address issues that touch on the system

as a whole

11.

These include:

1. Areview and rewrite of the Family Court Rules by the Ministry of Justice;

2. A stocktake of best prac ce for children’s participation in mediation and CoCA
proceedings, co mission d by the Ministry of Justice, which will be completed
in March 2022. Thi will include consideration of how the needs of specific
populat on group  hould be accommodated, including Maori children, children

from c Itural m norities, and children with disabilities.

3. Ap oject to strengthen the technology platform that supports case management

in the amily Court.

16 Colmar Brunton (2018) Legal needs among New Zealanders Colmar-Brunton-Survey-2018-Legal-needs-

among-NZers-TK-355082.pdf (justice.govt.nz).

17 based on data collected for the 2016 Family Justice Admin Review, available at:

https://www.justice.govt.nz/assets/Documents/Publications/Family-Justice-Administrative-review-2017-

FINAL.pdf.

18 Average taken from Ministry of Justice data on disposals as at December for 2020 and 2021.

19 Based on Ministry of Justice data on 2020/21 applications.
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4. Work has begun on the Chief District Court Judge’s vision for the future of the
District Court that is based on the te ao Maori concept of Te Ao Marama
meaning, the enlightened world, where all people can come to court to seek
justice and be seen, heard and understood and meaningfully participate. Te Ao
Marama will deliver a new way of operating in all aspects of the District Court.
At its heart, Te Ao Marama is about enhancing access to justice for all people.

To achieve this, the vision focuses on:

o implementing best practice approaches learned from existin specialist

courts, throughout all District Court locations;

o inviting the strength and support provided by local iwi, iw org nisations,

and local communities into the court; and

o restoring and rehabilitating all people affe ted by the business of the

court.

The vision includes all people who come to the court including parties,
defendants, victims, complainants, itn sses, and support people. It will also
apply to all District Court jurisdictions — Family, Youth, Criminal, Civil, and the

Disputes Tribunal.

12. The judiciary is also leading a range o initia ves to address delays.
What is the policy problem or opportunity?

There are substantial de ays int e Family Court
13. Delay is widespread throughout the family justice system. This assessment focusses on
delay in the Family Cou t. The scale of the problem is illustrated by the following:

1. The meittakes toresolve cases in the Court has been slowly trending upwards
fo an mber of years, with a pronounced increase following COVID-19 related
lockdowns. The average time taken to resolve the most common application
ype — CoCA matters — is 294 days.?% The time taken for Oranga Tamariki
matters (the second highest application type) is 265 days.?! The average time

from application to resolution for all family court application types is 175 days

20 Ministry of Justice data, as at November 2021.
21 Ministry of Justice data, as at November 2021.
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(see graph 1 below).?? As people involved in the court process are often

involved in more than one application, they may be engaged in the Family Court

for years.23

2. The number of cases that have been before the Court for over two years is
increasing, and currently make up 13% of CoCA applications and 10% of Family
Court applications generally (excluding dissolutions).?*

3. Delays were the most frequently identified negative or unhelpful aspec of the
Family Court in a recent survey of parents’ and caregivers’ exp iences of
seeking the Court’s help in making care arrangements.?® Redu ed dela was
mentioned most frequently as the improvement that pare ts and car givers
wanted.?® Only 18% thought the time taken to res Ive their case through the
Court was reasonable.?’

14. Likewise, in a recent set of interviews with Maori wh had expe ience of care and
protection proceedings (Oranga Tamariki Act) inth Cou , time ness was identified as

one of the areas for change.?8

Graph 12°

22 Ministry of ustic dat , as at November 2021.

23 Mini try of Jus ce data, May 2021 analysis.
24 Minist of Ju ice data, as at November 2021.
25 G llop, M., Taylor, N., & Liebergreen, N. (2020). Parenting Arrangements after Separation Study: Evaluating the

2 14 Family Law Reforms — Parents and caregivers’ perspectives - Research Summary June 2020. Available
at: https://www.otago.ac.nz/cic/otago739549.pdf.

26 Megan Gollop et al., Parenting after Separation- (Part 1, xvii).

27 Gollop, M., Taylor, N., Cameron, C., & Liebergreen, N. (2019). Parenting Arrangements after Separation Study:
Evaluating the 2014 Family Law Reforms — Parents’ and caregivers’ perspectives — Part 1. Research Report
for the New Zealand Law Foundation. Dunedin, New Zealand: Children’s Issues Centre, University of Otago
p.47. Available at: otago739545.pdf.

28 Dr Amohia Boulton et al, Te Taniwha i te ao Ture-A-Whanau: Whanau experience of care and protection in the
Family Court, 2020.

29 Ministry of Justice data, as at November 2021.
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Delay can have profound impacts

15. The Family Court deals with relationships that are fundamental to individual, family and
whanau wellbeing. Problems relating to family and whanau are among those that are
most commonly rated by New Zealanders as having severe impacts on their everyday
life.30

16. Delay in resolving such problems in the Court can have profound impacts. They can:

1. Entrench parties’ positions as well as prolong conflict between parties.?
2. Keep people in a state of limbo, where they are unable to make pl n or move
forward with their lives;3? this in turn:

o Increases and prolongs the distress parents already fee at being
involved with the courts and facing a degree func rt inty their family
lives.33

o Causes some children to either have limted r no contact with whanau
for significant periods of tim . T is ¢ n cause the relationship to
deteriorate which can be d riment to the child and whanau wellbeing.

o May keep people in unsafe sit tions and proceedings, where they are
having to communicate with their abuser about their children.

Create greater expense for parti s.
Erode trust in the system A not d above, delay is considered one of most
negative aspects of invo vement in CoCA matters in the Family Court.

17. Children are disproportionately ffected by delay, as their sense of time is slower and
their lived experien shor r; so the delay effects a greater portion of their life.®*
Extensive resea ch sugg sts that high levels of unresolved inter-parental conflict can

result in poor outcomes for children, from their health, to their behaviour and

30 Peo e encoun ering different problem types were asked to rate the severity of the impact on everyday life, and
tho  most commonly identified as severe were employment problems (38% of those encountering this
proble ted it as severe); money or debt problems (36%); and family, whanau or relationship problem (30%)
Colmar-Brunton-Survey-2018-Legal-needs-among-NZers-TK-355082.pdf (justice.govt.nz), p32.

31 the Te Korowai report, p49. See also: Taylor, N.J., Gollop, M.M., & Liebergreen, N. (2019). Parenting
Arrangements after Separation Study: Evaluating the 2014 family law reforms — Family justice professionals’
perspectives. Research Report for the New Zealand Law Foundation. Dunedin, New Zealand: Children’s
Issues Centre, University of Otago, p xvii. Available at: otago739547.pdf.

32 yvR (2019) A qualitative study on behalf of the independent panel examining the 2014 family justice system
reforms, p29. Available at: www.justice.govt.nz/assets/Documents/Publications/family-justice-reforms-main-
report.pdf. The UMR report showed that going to Court was a “highly emotional time (with high stress) that is
time consuming and unfair “.

33 Buchanan et al, 2001; Freeman and Hunt, 1998; Lindley, 1998; Perry and Rainey, 2006.
34 the Te Korowai report, p 55.
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relationships.3® Children exposed to ongoing inter-parental conflict are four times more
likely to have social and emotional problems than the general population. 3¢ Research
suggests it is the related conflict that is more emotionally harmful to children than the
actual breakup of the relationship.3’

18. Identifying distinctive impacts on other population groups is difficult, as demographic data
about users of the family justice system is incomplete and complicated to navigate.38
Available data suggests Maori are likely to be disproportionately represented among
people filing applications relating to CoCA matters,* and therefore are likely to be

particularly affected by delay.
Without intervention, the average time for resolution is expected to incre se

19. Without intervention, timeframes within the Family Court are expec ed to remain high.
Recent reforms (noted above), addressing some of the drive s of delay are underway
and are expected to have some positive impact on d lay. However, delay arises in
multiple different parts of the system for differe t reas s; consequently multiple

initiatives are needed.

There are many underlying causes of delay

20. Arange of factors contribute to delay in the Court:

35 Bream, V. and Buchanan, A. (2003) “ istress among children whose separated or divorced parents cannot
agree arrangements for them?” British Journal of Social Work, 33:227-238); https://www.pmcsa.org.nz/wp-
content/uploads/Impr_ving-the Transition-report.pdf Section 6 p. 181). See also; Trindler, L. and Kellett, J.
(2007) Fairness, Efficien y a d Effectiveness in Court Based Dispute Resolution Schemes , p 326. Available
at: https://a adem ¢ __up.com/lawfam/article/21/3/323/951964.

36 Bream, V_and Buchanan, A. (2003) “Distress among children whose separated or divorced parents cannot
agr earr gem nt for them” British Journal of Social Work, 33:227-238); https://www.pmcsa.org.nz/wp-
co tent/uplo ds/Improving-the-Transition-report.pdf Section 6 p. 181). See also; Trindler, L. and Kellett, J.
(2007) Fairn ss, Efficiency and Effectiveness in Court Based Dispute Resolution Schemes , p 326. Available
at: h_ps://a ademic.oup.com/lawfam/article/21/3/323/951964.

37 O fice of the Prime Minister’'s Science Advisory Committee (2011) Improving the Transition

Reducin Social and Psychological Morbidity During Adolescence p181. Available at: Improving the transition:
reducing social and psychological morbidity during adolescence - May 2011 - Office of the Prime Minister's
Chief Science Advisor (dpmc.govt.nz) .

38 In particular, a person can be listed as an applicant and respondent multiple times each and parties have the
option to list more than one ethnicity.

39 An administrative review undertaken by the Ministry in 2016 revealed the following ethnicity of applicants and
respondents for all CoCA applications in 2015/2016; European: 43%, Maori: 28%, Unknown: 20%, Pacific
Peoples: 5%, Asians: 4%, other ethnic groups: 1%.
https://www.justice.govt.nz/assets/Documents/Publications/Family-Justice-Administrative-review-2017-
FINAL.pdf.
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1. Some cases that are not wholly suitable for resolution via a judicial decision
enter, and/or progress further than necessary in, the court. This diverts
resources from other cases.

2. Judges have alarge workload with a significant portion of it being administrative
or decisions that are largely at the early stages of proceedings. There are
indications that the size of a courts’ administrative workload and how that
workload is distributed across decision-makers are key drivers of delay,
however, there is no quantitative evidence about the effects of these facto s on
resolution time

3. The proportion of defended cases is growing and the complexity of cases is
also increasing??; these cases require more resource and time to resolve.*!

4. Limited workforce capacity within the court and the professi nal w rkforces that
provide services to the court, such as the limited number f psychologists both
generally and those taking on Family Court wo k.42

21. Restrictions associated with the public health respo se to OVID-19 are also affecting

the average age of applications in the Family Cou t.43

This Regulatory Impact Statement focuses on judicia workload and resourcing

22. s9(2)(f)(iv)

This RIS focuses on a problem related to the second and, to
some extent, the fourth fact r outl ned above: the scale of judges’ more straightforward
and administrative workload This workload can divert scarce judicial resource from the
core work that requires he ex rcise of independent discretion.

23. The Panel found that the administrative workload of judges impacts significantly on the
availability fjudi ial sit ing time.** Box work (e.g. directions, orders on papers) currently
consumes appr ximately 20% of judicial time. We note there is no quantitative evidence

ab u the ffec s of these factors on resolution time.

40 The Te Korowai Report, p78.

41 Ministry data analysis indicated that a third of the increase in time taken to resolve cases over the 12 months to
April 2021 was attributable to the increase in defended applications, which generally take longer to resolve.

42 The Te Korowai Report, p90, 107.

43 The average age across all Family active applications had increased by approx. 6% (an extra 15 days) when
comparing applications active on 29-Feb-2020 against 30-Sep-2020.

44 The Te Korowai Report, p78.
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24.

25.

26.

Judges’ rostered sitting hours have remained fairly stable over time even though the
number of defended cases has been rising.

Judges in the Family Court are supported by registrars who have a range of powers to
undertake administrative work and decisions that are largely at the early stages of
proceedings.*® Many of these powers are not used in practice.*® The Panel’s report
suggests two causes:

1. some registrars lack confidence or experience to exercise the full range f their
powers, particularly because of a perceived power imbalance with lawyers, and
prefer to refer the more difficult decision making to a Judge, and

2. some judges are not confident that all registrars have the appropri te training
and experience to carry out such work.4’

Registrars are expected to hold a minimum qualification level of NCEA Level 2, with the
Ministry of Justice preferring applicants for the role hold a tert ry q alification such as a
certificate of administration. Ministry of Justice training r r gist ars includes a two-day
workshop and a comprehensive Registra s’ Powers M nual. The long-standing
expectation of registrars is that where they ¢ n make a d cision, they must consider it

first. If they feel they can’t make the decision, the they must refer it to a Judge.

A number of stakeholders are affected by delay

27.

The primary stakeholders and their nt rests are as follows:

1. Caregivers and whanau affected by a matter before the Court. These people’s
safety, living a rangemen s, family relationships, and financial and general
wellbeing 0 aregi ers and whanau can be significantly affected by the speed
and process by which matters are resolved. As noted above, available data
shows delay s the most frequently cited challenge of resolving caregiving
disp tes th ugh the Court.

2. Children affected by proceedings. Children are a key interested group. Their
sa vy, living arrangements, family relationships and general wellbeing can be
affected by the speed and process by which matters are resolved. A small

qualitative survey of children affected by caregiving disputes showed delay and

45 Such as setting court dates, hear interlocutory (procedural) applications, dissolve a marriage or civil union, and
exercise their discretion in areas such as issue of a summons to witness to produce documents, dealing with
requests to access court documents, the waiving of costs, setting and varying hearing dates in relation to a hearing
and filing of documents, setting the amount of a bond on arrest of respondent.

46 The Te Korowai Report, p82.

47 The Te Korowai Report, p82.
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its associated effects were among the things that made their experience of the
family justice system harder. They found family justice processes hard when
parents behave and communicate poorly, processes aren’t timely and are
adversarial, and families are divided.48

3. The judiciary. Their professional responsibilities and sense of vocation may be

affected by the design and effectiveness of family justice services. $9(2)(9)(i)

The Panel identified that delays in the family justice system,
particularly the Family Court, was a significant issue for judges, who exp essed
concern about the time it takes for family disputes to be resolved.*® As outlined
above, the judiciary have worked with the Ministry on th development of the
role and are supportive of its introduction.

4. Lawyers. Their professional responsibilities and s nse of vocation may be
affected by the design and effectiveness of family ustice services. As outlined
above, the NZLS have worked with the Min try on e development of the role.
The NZLS recommended in their s bmi sion to he Panel that the position of
Senior Court Registrar be reconsidered stating “this is a reform that could
introduce significant efficiencies in the Family Court.”%°

5. Other Family Justice Prof ssional who work in the family justice system and
wider social services. T eir profe sional responsibilities and sense of vocation
may be affected by he design and effectiveness of family justice services.

6. Governme t and wider public. Timely justice responses are a key part of well-
functioning family just ce system and provide for a greater sense of procedural
fairness.

28. Most Mao i submitters told the Panel the family justice system didn’t serve Maori well

and did 't adeq ately recognise and incorporate tikanga Maori or a Maori worldview.®'

48 UMR (20 ) A qualitative study on behalf of the independent panel examining the 2014 family justice system
reforms, p7. Available at: www.justice.govt.nz/assets/Documents/Publications/family-justice-reforms-main-

re ort.pdf.

49 Submissions Summary: Independent Panel Examining the 2014 Reforms, p8. Available at:
https://www.justice.govt.nz/assets/Documents/Publications/Family-Court-Rewrite-Summary-of-

Submissions.pdf.

50 New Zealand Law Society Submission to the Independent Panel (2018), p23. Available at:
https://www.justice.govt.nz/assets/Documents/Publications/Family-Court-rewrite-submission-New-Zealand-

Law-Society.pdf.
51 Noonan, R., King, L. and Dellabarca, C. (2019) Submissions Summary: Independent Panel Examining the

2014 Reforms, p38. Available at: https://www.justice.govt.nz/assets/Documents/Publications/Family-Court-
Rewrite-Summary-of-Submissions.pdf.
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In another report on whanau experience on care and protection, timeliness has been

identified by Maori as one of the areas for change. %2

Delays give rise to Te Tiriti or Waitangi and Human Rights concerns

Treaty of Waitangi/Te Tiriti o Waitangi

29. The Treaty of Waitangi/Te Tiriti o Waitangi (te Tiriti) promised to protect Maori customs
and cultural values, and to promote partnership between Maori and the Crown %3 As
noted above, the Family Court deals with matters integral to family life. The Court, and
the speed with which it operates, influence how society organises and attributes alue to
family relationships.®* It is therefore a system in which Maori values and practi es relating
to family and whanau should be protected.

30. The current delays in the Court affect the quality of relationships of hose nvolved, and
risk undermining whananaungatanga links.® Delay may dispr port onately affect Maori,
who appear to be over-represented in CoCA applications °® mea ing the issues outlined

above may be particularly pronounced for Maori.
Human Rights

31. Court delays impact negatively on a number of human rights such as the right to justice, >’
and the right to family life. % It an nfri ge on a number of rights guaranteed to
children.%® In some cases delay can affect the ultimate outcome of a case and have

long-term damaging consequ nce for children and their whanau.

52 br Amohia Boul on tal, Taniwhaite ao Ture-A-Whanau: Whanau experience of care and protection in the
Family Cou t, 2020

53 Waitangi Tribuna Repo t findings and recommendations of the Waitangi Tribunal on an application by Aila Taylor
forand on beh fo Te Atiawa Tribe in relation to fishing grounds in the Waitara District _ Wai 6 (Department
of ustice, Wellington 1983) and Waitangi Tribunal Te Reo Maori Report _ Y11 (Wellington 1986).

54 he N w Zeal nd Law Commission. Report 82. Chapter 13: Maori Participation in the Family Court..
5

he High Court has said “the Family organisation of one of the Treaty partners can be seen as one of the things

e Treaty was designed to protect, all Acts dealing with the status, future, and control of children must be
int rpreted as coloured by the principles of the Treaty of Waitangi, whether or not this is made explicit in the
legislation” (Barton-Prescott v Director-General of Social Welfare, 1997).

56 Available data is not comprehensive. An administrative review undertaken by the Ministry in 2016 revealed the
following ethnicity of applicants and respondents for all CoCA applications in 2015/2016; European: 43%,
Maori: 28%, Unknown: 20%, Pacific Peoples: 5%, Asians: 4%, other ethnic groups: 1%.

57 Bill of Rights Act 1990, s 27.

58 International covenant on economic social and cultural rights, Article 10; International Covenant on Civil and
Political Rights, art 23(1).

59 Convention on the Rights of the Child, art 8 and 9.
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32.

Delay is time children can never get back with their family and can represent a significant
portion of that child’s life-experience. It can stop a child from having contact with
members of their whanau for lengthy periods while allegations and issues are resolved.
It can prevent a family from moving on and starting new relationships as the dispute
remains a live issue that requires ongoing time, attention, and maintenance. Changing
valuations over time and the cost of the dispute itself (e.g., lawyers’ fees) impact each
party’s assets following the dispute. This can in turn have ongoing implications for family
life; eg the family home needs to be sold, due to the parties no longer being able to fford
it.

There are a number of key assumptions underlying this policy problem/oppo tu ity

33.

34.

35.

We are relying on the findings of the Panel, anecdotal evid nce o stakeholders and
Maori, and some data on court time to determine the issues outlin d above,®° as drivers
of delay.

The activity recorded through the Ministry Case Managem nt System (CMS), combined
with time set aside for Judges to write res rve ju g ents has been used to inform
assumptions and benefits of the proposed Family Court Associate role, as a judicial
officer.

We are assuming that judicial decisions that are largely at the early stages of
proceedings are taking up time tha would otherwise be spent on progressing more

significant or complex cases

The overarching objective of this work is to improve outcomes for families, whanau and

children by reducing the length of time that it takes to resolve matters brought to the

Family Court

36.

The Family Court Associate role will reduce judges’ workload on decisions that are
largely at the ea ly stages of proceedings. We anticipate this will enable them to focus a

g eater rop rtion of their time on progressing core judicial work

60 At paragraph 20.
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Section 2: Deciding upon an option to address the policy

problem

37.

38.

In completing its report, the Panel undertook significant public consultation, holding more
than 110 meetings and receiving more than 500 submissions. Those most intimately
affected by the 2014 reforms — children and young people, parents, caregiver ,
guardians, grandparents and other whanau members — were extensively su v yed. The
Panel's engagement also included practitioners and providers of family ju tice se ices,
academics, government agencies, the judiciary, and community groups. The Panel
undertook two rounds of consultation; first round, in late 201  hea d the experiences of
those who had used or worked in the system; the second, in earl 201 , ested ideas for
change.

As outlined in their summary of submissions, th P nel r eived one written submission
from an identifiable Maori organisation. The Panel also met with several Maori
organisations and received submissions from 25 individuals who identified as Maori.
They also incorporated early findings from the Chidren’s Issues Centre research which
examined experiences of, and satisfaction with, the reforms and the current family justice
system from the perspectives of 3 4 ami justice professionals, and 655 separated
parents and caregivers. Most said the family justice system didn’t serve Maori well and
didn’t adequately recognise and incorporate tikanga Maori or a Maori worldview.8! In
another report on w anau xperience on care and protection, timeliness has been

identified by Mao i as one of the areas for change. 2

The Ministry ha  ndertaken targeted consultation

39.

Since B dg tfu ding was approved, the Ministry has been directed to work towards the
legisla ion eing enacted by the end of 2022. In order to enable the work to progress as

uickly a possible, and in light of the consultation undertaken by the Panel in preparing
its r port, the Ministry has undertaken targeted consultation with the judiciary and NZLSs

in the development of options. The following agencies have been consulted on both the

61 Noonan, R., King, L. and Dellabarca, C. (2019) Submissions Summary: Independent Panel Examining the
2014 Reforms, p38. Available at: https://www.justice.govt.nz/assets/Documents/Publications/Family-Court-
Rewrite-Summary-of-Submissions.pdf.

62 Dr Amohia Boulton et al, Te Taniwha i te ao Ture-A-Whanau: Whanau experience of care and protection in the

Family Court, 2020.
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40.

Cabinet paper and this RIS: Crown Law Office; NZ Police; Te Arawhiti; Te Puni KoKiri;
the Ministries of/for Social Development, Health, Pacific Peoples, Women, and Business,
Innovation and Employment; Oranga Tamariki; Department of Corrections; Department
of Internal Affairs; Office for Disability Issues; Ministry for Ethnic Communities; the
Treasury; the Family Violence and Sexual Violence Joint Venture Business Unit; Inland
Revenue and Department of Prime Minister and Cabinet.

Agencies are broadly supporting of this proposal.

Engagement with the judiciary and the legal profession has been critical for this
proposal

41.

42.

43.

As outlined above, the Ministry has engaged with the judiciary and the NZLS on the
development of the role; including the appropriate powers and legislative design. This
input has helped inform the nature and scope of the Family Court Associate to ensure
the best chance of success when implemented.

The judiciary and NZLS have both shown strong support for the Family Court Associate
role. They were clear in their view that the role would be most effective as a judicial officer
(the fourth option outlined in the next section) and noted that, in their view, it would not
be appropriate for an officer of the court (the third option outlined in the next section) to
make procedural decisions that could have a significant impact on a hearing.

The Family Court Associate role, when implemented, will work closely with the Family
Court bench and lawyers. The judiciary and NZLS’s ongoing involvement in the

development of the role will remain critical to its success.

A number of criteria capture the impact of the options as against the status

quo.

44.

Taking into account the objectives of this work, the criteria for assessing the options are
outlined below. Where there are trade-offs to be made between criteria, the most weight
is placed on criterion one, supporting the timely and safe resolution of disputes, because
timely decisions are the key issue this reform aims to address..

Criterion What the criterion encompasses | Relevance of criterion

Supports the timely and safe | The option should support timely, | « Prolonged exposure to poorly

resolution of disputes. durable, and safe resolution of resolved conflict can be
disputes. psychologically harmful, particularly

Because timely decisions to children.

are the key issue this | This criterion encompasses how [ ¢ COCA emphasises consideration of a

reform aims to address, | effective the role would be in child's sense of time.

this criterion carries the | reducing delay in the Family Court | « Cases involving family violence

most weight. by freeing up Judge time. should remain with judges due to the
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The option should ensure that
decision-making that affects a child
places the child’s well-being at the
centre, and recognises the child’s
place within their family, whanau,
hapd, iwi, family group, and
community.

care needed to be taken in regard to
safety

e Prolonged proceedings can add
financial costs to parties.

Consistent with the
separation of powers and
independence of judiciary.

In order to maintain accountability
and fairness, the three areas of
government should be kept
separate from each other. By being
kept separate, each branch places
a check on the others.

Where other roles are taking on judi ial
work this shouldn’t be in breach of this
principle. Even though decisions se m
minor in the scheme of the case they still
have potential to impact the ultima
outcome.

Timeliness of
implementation.

The option should have minimum
barriers to implementation — factors
to consider include time required for
legislation to be enacted,
appointments to be made, and
operational matters to be worked
though.

Given the negative mp cts f delay it is
important that the option is operational as
soon as p ssible to ontin e to address
the issue.

Flexibility

This criterion relates to the ea e in
which the Ministry is able  make
changes to the role (in uding
workload and location) and man e
costs long term.

he Fa ily Court's needs will evolve over
ime and the Ministry should retain some
abiliy (in-line with the separation of
powers) to adapt to these needs in order
to maintain the efficient operation of the
courts and justice system, within budget.
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What scope will options be considered within?

Four options have been considered in relation to the issue of judges’ administrative

workload

45.

46.

47.

These are:

1. Status quo/no change.

2. Training for registrars to ensure they undertake the full range of work within the
scope of their powers.

3. Establishment of a new ‘officer of the court’ role (Ministry of J stice employee)
to take on responsibility for some administrative work that si s w thin judges’
areas of responsibility.

4. Establishment of a new judicial officer role to take n re ponsibility for more
administrative work and other work th t is argely t the early stages of
proceedings and/or interlocutory, that sits w thin judges’ areas of responsibility.

Options Two, Three, and Four seek to en ur the Court's work is resolved by the
appropriate level of decision-maker. They could be implemented independently.
Alternatively, options Two and Thre could be undertaken concurrently, or Two and
Four.

A further option, increasing the number of judges, was identified but not considered
further because the underly g issue the Panel's proposal looked to address was the
delay caused by t  administrative workload of judges. As part of this the Ministry
considered, in line with he Panel’s proposal, the level of expertise required from judges
is not required in orde to undertake all the tasks that are currently judicial responsibility

in every ca e.

Option One - Status quo/no action

48.

49.

This o tion would retain current arrangements. Registrars’ powers would remain
un hanged, and qualifications and training on powers would continue in the manner
described above.

There would be no impact on the objective of supporting early resolution.

Option Two - Training for registrars

50.

This non-regulatory option would involve training a number of existing Family Court

registrars with the aim of giving them confidence to fully exercise their powers. Judges
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and the New Zealand Law Society could be invited to assist in the design and delivery

of the training, to help build mutual confidence.

Stakeholder views

51.

52.

Public consultation has not been undertaken on this option. However, in submissions
to the Panel on the option discussed below, some family justice profes ionals
suggested the priority should be ensuring existing registrars more fully exercise their
current powers.%3

Both training for registrars and the establishment of a Senior rol (opti n 3 were
recommended by the Panel. Additional policy work was underta en on the options 3

and 4 after funding was approved for a new role. s9(2)(f)(iv)

Option Three — Establishment of an officer of he cou t ole

53.

54.

55.

A newly created role could undertake more simple and administrative judicial tasks.
Their powers would encompass egistrars’ current powers, plus additional
administrative powers.®* The ex ectatio is that, while they can do everything a
registrar can do, registrars wou d stil b doing the bulk of their work and the new role
would be focussed on the ex ra powers.

Modelling, tested with the judiciary, suggests this could free up the equivalent time of
13% of judicial ti €. Modelling on time saved is explained below at paragraph 63.
The scope of his wo Id be constrained by the fact of their connection to government
and the preferen et maintain a separation of powers.

This o tion mo t closely reflects the Panel’s recommendation.

Stake older vews

56

For completeness, stakeholder views on Option Three are discussed below — together

with the views on Option Four.

63 The Te Korowai report, p.49.

64 Set out in the comparison table below.

65 Using the assumption the role would be 50% as efficient as a Judge, due to having less experience so needing

to take more time.
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Option Four — Establishment of a judicial officer role

57.

58.

59.

A newly created role could undertake administrative judicial tasks as well as more
decisions that are largely at the early stages of proceedings. Their powers would
encompass registrars’ current powers, plus a wider range of additional powers,%®

relating to more straightforward and uncontested work that is less likely to dete mine

the final outcome of an application/case constituting about 25% of judicial time.67
Modelling on time saved is explained below at paragraph 63.

Expected experience for the role would be 10 — 15 years of family law practice
experience. Early testing with the NZLS and judiciary indica ed the qualification
requirements and independence will go the furthest towards en uring the role can
undertake a greater number of judicial responsibilities and i crea e judicial availability
for trickier matters. These elements are also expected o foste confidence in both the
individual and those working with them; in particu ar judg and lawyers (who could
otherwise routinely send the role’s decision for judicial view, losing the benefit of the
role). This in turn is expected to free-up judicial ime and reduce delays.

This option expands the Panel’'s recommendation and has a better chance at achieving

the underlying purpose by allowin mo e tasks to be undertaken by the role.

Stakeholder views — Options Three and Four

60.

61.

Most of those wh subm tted to the Panel on the proposal for a senior court registrar
supported it and felt that it w uld improve the efficiency of the Court by helping free up
judicial time fo core work. Family Court judges, lawyers and court users were among
those supporting the proposal.68

Many 45%) hought the role should be granted the powers necessary to handle
ad inist ative and uncomplicated matters. Common suggested competencies were

legal sk lls or qualifications, knowledge of relevant law and processes, understanding

66 Set out in the comparison table below.

67 Using the assumption the role would be 65% as efficient as a Judge (due to having less experience and needing

to take longer on decisions as a result).

68 Forty-two submitters responded to the proposal, and 76% supported establishing a new senior registrar role.

The Te Korowai Report, p.48.

Regulatory Impact Statement | 26



62.

63.

of family violence and children’s rights, experience in the court, and cultural
competence.%?

A couple of family justice professionals submitters questioned whether the option is the
best use for limited resources, and could create risks if tasked with complex matters

like without-notice applications.”®
S9@)((iv)

The judiciary have shown strong support for the Family Court As o iate. They were
clear in their view that the role would be most effective as a judi ial offic r and noted
that it would not be appropriate for an officer of the court to ma e pr e ural decisions
that can have a significant impact on a hearing. The NZLS a so supported the judicial
officer model. Judicial input has helped inform the atur  nd scope of the Family Court
Associate role, including the appropriate p wers and legislative design, to create a role

that has the best chance of fully realising its u pose.

Modelling on the amount of judge time saved

64.

To estimate the amount of judge t me saved for option three (13%) and four (25%), we
have:

1. Collated the olum and associated time spent (actual durations) on all case
events int e Family Jurisdiction within CMS.

2. Classified CMS case events into categories, and then mapped these against
power and function which the Ministry believe, in consultation with the
judiciary NZLS and agencies, would be appropriate for each type of role to
carry out.

3 Calculated the amount of time spent on FCA eligible events as a proportion of
otal time spent on Judge events in order to provide a percentage of Judge time
an FCA could be able to accommodate.

4. We anticipate an FCA may not be as efficient or knowledgeable as a Family

Court Judge when they first start work. In order to reflect this in the modelling

69 Forty-two submitters commented, and most (76%) supported the Panel’s proposal to establish a new position.

The Te Korowai Report, p.48.

70 The Te Korowai Report, p 49, 50.
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we made the assumption that the role would be 50% as efficient as a judge for
an officer of the court and 65% for a judicial officer (a judicial officer would be
more experienced than an officer of the court).

Modelling estimated that any number above nine judicial officers would be
more effective in saving judge time than an officer of the court.
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Comparison of options

Training for registrars

Officer of the court’!

Judicial Officer

¢ hearing interlocutory (procedural)
applications;
¢ dissolving a marriage or civil union;

e exercising their discretion in areas such
as:

o issue of a summons to witness to
produce documents;

children;
» directions as to reports;
o directions for filing evidence and for service;
o direction to set matters down for hearing;
 directing parties to a settlement conference;

* convening over a limited number and range of
settlement conferences;

Key tasks Training for standard registrars Limited additional powers to registrar, Independence from the Executive,
» Would assist in the day-to-day operation | focusing on decisions that are largely at the [ enabling greater powers
of the Family Court to free up the early stages of proceedings ¢ Would have more decision-making
administrative workload of Judges. « Without statutory independence, the role would | powers and perform tasks that may
not undertake powers that may influence any have greater influence over the
decision or hearing/application. outcome of a hearing/application.
» Would assist in the day-to-day operation of the | ® Would undertake a more substantial
Family Court (such as appointing counsel) to amount of Family Court work to free up
free up the administrative workload of Judges. Judge time, which will improve
outcomes for court users through
faster resolution of cases.
Additional All existing registrar powers, such as: | All powers of Option 1 plus: All powers of Option 1 and 2 plus:
powers e setting court dates; » the appointment of counsel for parties or e convene over a range of conferences

including issues, directions and
settlement/mediation conferences;

» consider security for costs;

*s9(2)(F)(iv)

e consider objections to attend
programmes;

*s9(2)(f)(iv)

1 Officers of the court are Ministry employees that exercise some judicial functions. When they are acting as employees, they can be directed by the Ministry but when acting as an

officer of the court they act independently of the Ministry. For example, Court Registrars are officers of the court.
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Training for registrars

Officer of the court’!

Judicial Officer

o dealing with requests to access
court documents;

o waiving of costs;

setting and varying hearing dates
in relation to a hearing and filing of
documents;

o setting the amount of a bond on
arrest of respondent.

 considering cost contribution orders;

* case management/active monitoring of
applications from filing to hearing.

Experience

Minimum qualification level of NCEA

Level 2
» Preference for a tertiary qualification
such as a certificate of administration.

Legally trained with approx. 7 years 2 of
family law experience.

* Enables a wider range of potential candidates.

» Could have less confidence of judiciary and
the profession (due to less experience and
lower competency), which risks the role not
being effective in practice (e.g. increased
decisions being reviewed).

10-15years of family law

experience,’ pathway to become a

Judge 7

* Would have more confidence and
respect of judiciary, profession, and
the public — which may be critical to
the effectiveness of the role.

* More experienced and competent
Family Court Associates could
increase efficiency and effectiveness.

72 This would likely be the upper limit of experience for the officer of the court, as more experienced candidates would not be attracted to the lower overall remuneration, and without

judicial pathway. The duties of role would not justify recruiting more experienced lawyers.

73 Consultation with stakeholders has indicated there would be a sufficient candidate pool available to recruit candidates with 10-15 years’ experience to the expected number of judicial

officer positions (52(2)(N(IV)

L8 years is a minimum legislative requirement to become a judge and candidates usually have many more years of practice experience before being considered experienced enough

for appointment. Anecdotally we understand they usually have around 20 years of experience.
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Training for registrars Officer of the court’" Judicial Officer
¢ Could assist as a development
pathway to the Family Court bench.
Cost and Lowgsﬁ cost option Option would be implemented within the Option would be implemented within
number  of | ® Training costs have not been calculated | ¢45 4 million agreed for the role by Cabinet | the $15.1 million agreed for the role
roles bu:_are assumed to be the lowest cost » Lower remuneration than option 4 (approx. by Cabinet
option. o ‘ $140,000). » Higher remuneration s9(2)(0(v)
L Ir;umber OI: xisting Registrar roles » More certainty that role will be implemented would likely attract more
would remain the same. within budget. experienced candidates.
* Certainty of future costs to the » Certainty of future costs to the Government o S9(2)(M)(Iv)
Govgrnmeqt ‘(degrge‘ of and need for (salary and benefits would be set by the
ongoing training within the Ministry).
Government’s control). ) .

 Uncertainty on how attractive the role may be | e Expenditure may not occur in the
to potential candidates, given lower sequence that funding has been
remuneration. allocated in the appropriation.

» Budget funding is available for up to 30 roles « Uncertainty of future costs (as
however, modelling has indicated that only up Remuneration Authority process is
to 15 would be needed, based on the powers outside the Government control).
they would be able to exercise.

Appointment | No appointments would be made Made under the Public Service Act 2020 Made on the recommendation of the
under this option Attorney-General

75 This is an estimate only, as remuneration would be set by the Remuneration Authority. s9(2)(f)(iv)

76 s92)(\iv)
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Training for registrars

Officer of the court’!

Judicial Officer

* Would reduce time required to appoint
candidates (normal employment contract
provisions would apply).

» Provides greater flexibility for recruitment and
ongoing staff management (such as increasing
or decreasing the number of positions).

* Will require more time for candidates
to be recommended and considered by
the Cabinet Appointments and
Honours Committee (extend
implementation timeframe by 2-3
months after legislation is enacted).

» Less flexibility for ongoing tenure and
staff management.

Training would not affect where
Registrars are located

Location and
logistics

Located off-site, in close proximity to the

court

» Would be implemented within existing
property/implementation budget.

» Easier to implement and would not place
pressure on existing staff or court buildings.

Located in the court, where

possible.””

* Enable the Family Court Associate to
be more effective and work close to
Judges.

* May require more funding dedicated to
property/implementation (though still
within overall allocation or from
baseline CAPEX).

* Would create barriers to
implementation and may not be
possible at some sites with existing
accommodation pressures.

77 Noting that there are accommodation pressures across the Family Court. Planning and implementation would be required to accommodate the judicial officer, which may include

moving existing Ministry roles elsewhere.
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There are some Family Court matters that would not be appropriate for the FCA

65. There are some matters dealt with in the Family Court that would always remain with
judges due to their social significance (impact on people), impact on human rights or
complexity. These types of matters include:

the granting of injunctions;

final decisions about guardianship and those that materially affect children;

hearings that involve the cross-examination of withesses (defended h arings);

N =

most proceedings under the Oranga Tamariki Act 1989, including most p wers
in relation to the Care and Protection System (except for tho e invol ing an
issuing officer, uncontested review of plans and minor proce ural matters);

5. applications/cases involving family violence (except objections to attend

programmes and minor procedural matters like appo ntment of counsel);

6. most proceedings under the Intelle tua Disa ility (Compulsory Care and
Rehabilitation) Act 2003 and the Substance Addiction (Compulsory
Assessment and Treatment) Act 2017

7. without-notice (urgent) applications that involve immediate risk/harm.
Overseas experience

66. Registrars in Australia have powers to undertake the various case management
functions, procedural hearings and dispute resolution. The following powers and
function are of part ular importance to the role:

1. presiding over p ocedural hearings such as directions hearings and court-based
resolu on eve ts;
dete mining uncontested divorce applications in the Federal Circuit Court; and,
3. consid rng Applications for Consent Orders in the Family Court of
Au t alia.

67 Senior Registrars have power to determine a wide range of substantive interim
applications and preside over interim hearings.

68. There has been a trend of expansion of powers delegated to Registrars/Senior
Registrars. On 26 September 2020 the ability to undertake interim hearings in the
Federal Circuit Court was extended to Senior Court Registrars and additional powers
granted to registrars in the Federal Circuit Court. Further expansion came into effect
on 1 September 2021.
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How do the options compare to the status quo/counterfactual?

Key for qualitative judgements:

++ much better than doing nothing/the status quo/counterfactual
+ better than doing nothing/the status quo/counterfactual
0 about the same as doing nothing/the status quo/counterfactual

- worse than doing nothing/the status quo/counterfactual

-- much worse than doing nothing/the status quo/counterfactual

Criterion 1:
Supports the
timely resolution
of disputes

This criterion
carries the
most weight
because timely
decisions are
the key issue
this reform
aims to
address.

Option 1: No action —
status quo

0 Cases in the Family
Court take an average
of 175 days to resolve.

For CoCA matters, the
most common
application type, the
average is 294 days.
For defended CoCA

substantive applications,

which make up 69% of
all active CoCA
applications, the
average is 384 days.

Option 2: Training for registrars
Between 0 and +

Training may help registrars complete work
more efficiently and feel more confident
exercising more of their powers. However, it
is likely to only produce a small improvement,
as the scope of their role is influenced by
power imbalances with judges and lawyers
arising from differences in qualifications and
experience. In particular, a 2010-2011 pilot
showed that there was no impact on delay
when existing registrars were trialled in a
more senior registrar role.

Further, some of the courts’ time-consuming
administrative work, such as box work, would
remain outside registrars’ powers because of
the level of expertise and independence
required to exercise those powers.

Option 3: New officer of the Court role

+ Role could save 13% of judicial time,
which could be used to progress cases.

Where the decision of the role is not
challenged, the improved timeliness
would reduce the costs of accessing
justice

There may be additional costs to parties if
the decision is challenged as it would add
an additional step in proceedings.

Option 4: New judicial officer role

++ Role could save up to 25% of judicial
time, which could be used to progress
cases. Qualification and/or experience
requirements, a broader scope of powers
than registrars and a judicial officer role in
the appointments process would give
judges and lawyers confidence in the role.

s9(2)(ba)

Where the decision of the role is not
challenged, the improved timeliness
would reduce the costs of accessing
justice.
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Criterion 2:
Consistent with
separation of
powers

Criterion 3:
Timeliness of
implementation

Criterion 4:
Ease of
management

Overall
assessment
(noting criteria
1 has more
weight)

0 No impact

0 No impact

0 No impact

A small improvement in timeliness could
reduce the costs of accessing justice

0 No impact

Between 0 and - Quick to deliver, doesn’t
require legislation or recruitment.

Between 0 Overall the same management
structures would exist.

Between 0 and +

- While there is separation between
employee management (Government)
and decision making (Judicial) in similar
roles (eg registrars), for the new role there
could be a perception of tension with them
being Government employees. This is
also likely to impact their effectiveness, as
outlined above.

- legislative process may delay
implementation standard training and
recruitment processes required won't take
long.

Between 0 and -

Potential changes to operational
management structure but flexibility and
Ministerial/executive oversight retained.
Potential for cost savings in the future as
not all of the budget for the FCA salary
may be needed. Separation of powers
when the role is undertaking their judicial
powers will need to be carefully
maintained.
Between - and +

There may be additional costs to parties if
the decision is challenged as it would add
an additional step in proceedings.

0 The law making (Government) and
decision making (Judicial) elements
remain clearly separated.

-- This requires more substantive (than
option 3) legislative change to implement.
Substantial training and recruitment
processes also required.

- The roles work will mostly be in the
control of the judges. The Ministry will still
need to work with the role to maintain the
effective management of the court. Salary
for the role would be determined by the
remuneration authority.
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What option is likely to best address the problem, meet the policy

objectives, and deliver the highest net benefits?

Options comparison

69.

70.

71.

72.

73.

We have placed more weight on the first criteria (supports the timely resolution of
disputes) as this directly relates to the purpose for which funding has been agreed by
Cabinet; to reduce delay in the Family Court and improve outcomes for co  users

All options could be better than the status quo in promoting timeliness howev  the
judicial officer scores the best on this.

As outlined above, the role as a judicial officer position (opt on fou ) ¢ uld ree up 25%
of current judicial time, once fully implemented. This is prem sed o the assumption
the role would be 65% as efficient as a Judges9(2)(f)(iv)

The role as a Ministry of Justice position Office of the Court could free up 13% of
current judicial time, once fully implemented This is premised on the assumption the
role would be 50% as efficient as a Judge and th t there would be 11-15 full time roles
filled.

While the officer of the court may llow for more flexibility in terms of management and
costs and could be implemented fast , its long term impact on delay would be less
notable than the judicial offic r r le. A judicial officer would have greater powers to
perform a wider ra ge of Family Court work. It would undertake a more substantial
amount of Family Court work; freeing up more Judge time which will improve outcomes
for court use through faster resolution of cases. The judiciary have indicated they
would be m re w lling to delegate a wider range of work to a judicial officer and lawyers
and the public likely to have greater confidence in their decisions. For these reasons,

he judicia o ficer (option 4) is the Ministry’s preferred option.
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What are the marginal costs and benefits of the option?

Affected
(identify)

groups Comment

nature of cost or benefit

(eg, ongoing, one-off),
evidence and
assumption (eg,

compliance rates), risks.

Impact
3m present value
where

appropriate,  for
monetised
impacts; high,

medium or low for
non-monetised
impacts.

Evidence Certainty
High, medium, or low,
and explain reasoning in
comment column.

Additional costs of the preferred option compared to taking no action

Regulators

Judiciary

Wider Government

Children

Parents and caregivers

Total monetised costs

Non-monetised costs

Nil
Loss of some level of

oversight of a case by
the presiding Judge.

Cost in setting up the
roe and ongoing
operating expenditure.

Nil

Nil

Nil

Low.

Mitigated in part
by careful
consideration
around the

powers the role
has.

$15.1 million for
first four years
(including set
up).

Nil

Nil

$15.1 million
(High, medium
or low)

Nil

Medium.

The judiciary have
been involved in

determining the
appropriate powers for
the role.

Medium

Medium. Dependant
on the role being used
as expected

Medium. Dependant
on the role being used
as expected.

Additional benefits of the preferred option compared to taking no action

Regulated groups

Judiciary would be
able to spend more
time on progressing
more complex cases.
Lawyers would see a

reduction in delay for
their clients.

Medium

Low - Medium.
Modelling shows up to
25% of judicial time
saved. However, we
are unable to
determine how this
time saving will then
go onto impact of
delay.
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Regulators

Wider Government

Children

Parents and caregivers

T tal monetised benefits

Nil
Improved sense of

procedural fairness by
public.

Enhanced separation
of powers.

Improved mental

wellbeing.

Increased safety.

Improved mental

wellbeing.

Inc eased safety.

Using reverse analysis
in the  Treasury’s
CBAX tool — for the
impact to breakeven -
only 1.7% of the
children currently
affected by CoCA
proceedings need to
be affected to have

Nil

Low

Medium

Medium

Medium

High

Low

Low — Mediu

As outlin d in the
limita on section

ab ve, there is no
qu ntitative evidence
about he effects of the
size of a courts’
administrative
workload and how that
workload is distributed
across decision-
makers on resolution
time.

Low — Medium. As
outlined in the
limitations section
above, there is no
quantitative evidence
about the effects of the
size of a courts’
administrative
workload and how that
workload is distributed
across decision-
makers on resolution
time.

Low - Medium. the
estimation of benefits
does not take account
of operational factors:
such as there being
enough work for an
Family Court
Associate to be fully
utilised in locations
they are placed, how
often an Family Court
Associate may need
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this initiative break
even.’®

Non-monetised benefits Improved wellbeing of Medium
children, parents and
caregivers.

Improved sense of
procedural fairness by
the public.

Section 3: Delivering an option

How will the new arrangements be implem nt d?

New judicial officer role

Role development and costs

to refer a matter on to
a Judge, or there
being sufficient space
to accommodate an
Family Court
Associate in the Co rt

Low

74. The role would be developed in further consultation with the judiciary and legal

profession, as well as with frontline cou t staff. This would help to ensure it is effective

and has the confidence of key rou s who will engage with the role. This will also help

inform these key groups a out the role ahead of the role becoming operational.
75. The role will be d velop d and implemented within the $15.1 OPEX funding provided

through Budget 21.

76. It is likely that CAPEX expenditure will be required to accommodate the Family Court

Associate withi court locations throughout the country.

77. Implementation planning is ongoing and the full needs (e.g.. training, location the roles

will be b sed) and CAPEX expenditure will be known when this planning has been

comple ed.

O boarding

78.  The Family Court Associate role will be phased in over three years.s9(2)(f)(iv)

8 The CBAXx analysis included the costs and benefits of two other initiatives that did not receive Budget 21

funding.
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79.

80.

81.

The first tranche of positions will be filled 3-6 months following the enactment of the
enabling legislation to allow for the Cabinet Appointment and Honours Committee
process. The legislation is planned to be in place by the end of 2022 or early 2023.
The judiciary will have a key role to play in developing and delivering training for the
Family Court Associate as it is their duties the role will be taking on. The training will
need to be specifically developed with the legislative parameters of the new ole in
mind. The Ministry will provide appropriate support to the judiciary and the Family
Court Associates to enable training.

Onboarding - Risks

The role will be located within court houses where possibe. Th re oul be delay in
implementing Family Court Associates in some locations where cou t space is already

at capacity.

Ongoing management

82.

83.

Managing the Family Court Associates’ exer ise of judicial powers will not be within the
Ministry of Justice’s domain as the role has ind pendence in this. However, ensuring
smooth operations of the court mean the Ministry will work with the roles as they do
Registrars.

The new roles will be supporte by Ministry of Justice National Office staff, as well as

Executive Support.

How will the new arrangements be monitored, evaluated, and reviewed?

84.

85.

86.

87.

Detailed planni g on evaluation has not yet taken place. The Ministry’s initial evaluation

planningi n ted elow butis subject to change.

At this ag it planned that the Family Court Associate will be monitored through a

stand rd monitoring process, with the support of an external evaluator who will do a
uantitat ve and qualitative evaluation. This will enable the service to be adapted as

nee d (within its legislative parameters) during its staged roll out.

The Ministry will compare current state evidence’® against future state evidence using

internal resources to conduct court observations/surveys/focus groups at selected sites

using selection criteria developed in advance.

To help assess the Family Court Associates’ impact on reducing delays we anticipate

monitoring court events within the existing court technology (CMS):

79

in early 2022/23, before appointments made.
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1. The types of activities the Family Court Associate takes on and how long they
spend on them;

2. How much time judges spend on the same activities the Family Court
Associates would also undertake. We would expect judges to spend less time
on activities that Family Court Associates can undertake and more time on other
activities (that the Family Court Associates won’t have jurisdiction over)

3. The average age of applications. We would expect to see this decrease over
time, assuming similar volumes.

88. The Ministry will use a formative evaluation method to allow early findings o infuence
further implementation/ roll out (improvement-oriented rather than udgement-oriented).
The evaluation could have two components:

1. quantitative data collection

o baseline review of existing avail le da a and measures for all Family
Courts; and

o collection of specific measur s or the initiative (at the court sites the
Family Court Associates will be b sed at) at 3-monthly intervals.

2. qualitative data collection (S vey/interview of key stakeholders) - assumes
interview of 4-5 people at he sites the Family Court Associates will be based
at. This will help determ ne:

o whether stak holders perspectives of the issue of delay in the family
cout has changed after the Family Court Associate role was
implem nted. The types of questions we could ask stakeholders
include What implementation issues have emerged; how are they being
addressed? How are stakeholders reacting to the changes? Who is
nfluential? What contextual factors are influencing progress towards
objectives?

89. monito ng, using the quantitative data showed unexpected results, eg there was little
or n  hange to how judges were spending their time, the Ministry would explore the
causes of that, using the qualitative method outlined above to interview relevant
stakeholders on why they think the role has not made an impact.

90. Monitoring and evaluation on the impacts the Family Court Associate has on delay may
enable a better understanding of the issue of delay more widely and other Family Court

issues going forward.
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Section 4: Conclusion

91.

92.

93.

94.

95.

96.

Delay is impacting all levels of cases with a number of negative outcomes; entrenching
positions and prolonging conflict. This has profound effects on child wellbeing, damage
to children’s relationships with whanau, and damage to people’s trust in the system.
Parents and caregivers consider delay to be one of the most negative aspects of the
family justice system.
Delay arises in multiple parts of the system and for different reasons. As o tlined above,
this RIS and the options discussed within it respond to the Panel’s recomm nda on to
introduce a new role to address one of the drivers of delay: the heav administrative
workload of judges. The anticipated benefit of reducing this wo kloa s judges spending
more time on their core responsibilities and therefore b ing ab to provide timelier
decisions for children and their whanau.
The Ministry’s analysis shows that additiona training for r gi trars to ensure they are
exercising the full range of their powers is lik ly to have ited impact in addressing this
driver of delay if implemented alone. This option may benefit from further policy work in
the future to assess whether it will work as an additional measure to address delay.
Introducing a new role, the Family Cou t Associate, is likely to be the most effective
option. With additional experien e a d qua ifications as a pre-requisite, this role would
hold all the current p wer of a egistrar, as well as additional powers to undertake
additional administ ative j dicial tasks. If the role was a judicial officer the additional
powers could also in lude j dicial decisions relating to more straightforward and
uncontested wo k that is less likely to determine the final outcome of an application/case.
The Ministry pre erred ption is the newly created judicial officer role. The judiciary and
NZLS were als clear in their view that the role would be most effective as a judicial
officer

he Min stry’s analysis shows the judicial officer role, because of the impacts of the
additional pre-requisite experience and qualifications on both the roles ability to take on
a wider range of work and on stakeholder confidence, has the highest chance of

achieving the underlying purpose of the Panel’s recommendation.
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