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COURT DID NOT SIT ON MONDAY 10 MAY 2021
COURT RESUMES ON TUESDAY 11 MAY 2021 AT 9.34 AM IN DUNEDIN

THE COURT: JUDGE BORTHWICK

Good Morning, we’'ll just take a quick call through see who’s here, so Mr Maw,
you’re here, Ms Mehlhopt you’re here, Mr Page, Mr Welsh, Ms Baker-Galloway
and there may well be other parties, farming parties who are representing
themselves, so Good Morning to you all, this is the continuation of the hearing
on Otago’s Plan Change 7 and | see that we’ve got our first lot of witnesses in
the stand, but | am going to do some housekeeping before we get to you. So
by way of housekeeping, as parties will know, Court undertook a site visit on
Friday which all went to plan and | think we visited all of these sites that we
were asked to visit on the schedule with the exception of | think a site at the
Lowburn which was just taking a view from the river, but as all of us are familiar
with the Lowburn, it wasn’t found to be necessary to do that, so thank you for
that opportunity and yes thank you for the opportunity and we, at my request,
got to see a lot of infrastructure, | was interested in the infrastructure and the

conveyancing systems for water.

So that was Friday. Also on Friday, and this will be of some moment actually
to you Mr Page, but also on Friday we were discussing the question of dams
and what to do with them and here we're actually talking about the big public
dams not on-farm dams and Mr Maw was nibbling if it wasn’t landed, so that’s
a change and that’s a possible change in position and | had said to Mr Maw,
you really need to talk to Mr Page about getting some facts in and did you have
a chance to do that or did you do some more thinking over the weekend, and |
know that’s a huge thing to ask because we are working very, very long hours
at the moment.

AUDIO ISSUE ADVISED TO COURT

We’'ll let you think about dams, we’ll take a quick adjournment just get that audio
back online again because we need a record, think about dams, other thing |
want you to think about and come back to me on, is Court is interested to know
whether there’s been any update in water quality analysis, so state of

environment, water quality trends. As you know we were presented raw data
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from Dr Snelder and are interested to see where that goes. It may be of some
moment to presentation of some places, so give us five and we’ll be back when

we get that audio running again.

COURT ADJOURNS: 9.36 AM

COURT RESUMES: 9.42 AM

THE COURT: JUDGE BORTHWICK

We mentioned a couple of things that we would like in. If it's actually available,
Dr Snelder has now analysed the raw data for water quality or is there any
reporting on water quality for this year which can, perhaps breathes more light
into what if anything’s actually happening in relation to water quality. That
seems to be part of the whole picture thinking and it’s certainly missing from the
operative plan, it doesn’t actually seem to be dealing with the land use side of

the water management equation.

MR MAW:

So I'll need to take some instructions on that ques5tion. Now | haven’t become
aware of further work that has been undertaken albeit there will be further work
going on in the background, so I'll come back to you on that as soon as I'm

able.

THE COURT: JUDGE BORTHWICK TO MR MAW

Q. Andeven ifit's not Dr Snelder, the author is there, do we have any trend
analysis for water quality? So we’re very much interested in that for the
reason that you’re going to overshoot integrated management of water
resources if you don’t have the water quality side in?

A. Yes.

So we’re asking you about that and then the dam question?

©

A. Yes, so in terms of the dam question we’ve been in communication with
Mr Page and highlighted the dams on which the Court and the Council
would be interested in understanding the suite of permits that apply to
each of them, so a list of dams was sent through to Mr Page. Over the
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weekend there has been a supplementary brief filed by Mr Curran that
deals with the Falls Dam and within that brief there is some information
about the suite of consents relating to that particular dam, that evidence
deals with some other things as well but —

Yes, yes.

—there is at least a list of the four permits that apply to the Falls Dam and
that’s helpful in that situation. My suspicion is that the situation is different
and varied in relation to each of the structures but until we have the actual,
factual evidence setting out what permits apply to each of those
structures, it's, | can’t for the Council, advance the thinking in terms of
what the underlying issue is and what the fix might be in terms of the
integrity of the structures themselves because it will depend on how
they’re consented.

Yes, but on the issue of consented, that is something that the Council
should be able to dial up a report for, for those public dams?

You would think that that might be the case, so we're -

You would think this? So in fact it's not that straight forward?

I's not that straight forward.

Okay, so just from memory we were looking at Loganburn, Poolburn,
Manorburn, Falls Dam and was there anything else?

Fraser Dam?

Oh Fraser that was right, yes.

And Loganburn may already be fully consented.

Yes?

Mr Page probably know more about that than I, but, is there anything
else? No, that was the list.

Oh is it the Poolburn?

Poolburn.

Poolburn, so we're looking at five dams. And so what are the — and one
of the things that | wanted to talk with Mr Page about is the sort of
guestions that need to be asked and answered, so again, it's what are
the issues, if there is to be some movement on the dam question, what
are the issues? So we’ve got a fundamental issue of basic absence of

facts although Mr Curran now provides consents for the Falls Dam, so
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that’s helpful, but what are the issues such that you might want to engage
with this question differently? Had you had any thinking about that?

Yes insofar as, well the question in my mind at present is understanding
what the underlying permit or permits might actually be that are at issue
in terms of consent duration, the answer to which will hopefully come
about by providing the suite of permits for each of the dams and until we
actually have that information, it's difficult to then articulate with any
further precision what the issue is. | guess at this point the issue is one
of how are the dams currently permitted and/or consented? Second
question, which of those permits cause an issue in terms of, I'll put it long
term dam integrity and then a third question is one of interconnectedness
between the permits because I'm unclear in my mind as to whether the
iIssue in terms of long term dam integrity can simply be solved by having
a longer term for just one of the subset of the permits and whether one
can be separated out from the bundle of consents that operate with
respect to the damming of the water.

Yes and so that’s the question of the integrated management again isn'’t
it?

Yesitis.

Is the answer to we need a dam re-permitted just to re-permit for a longer
period of time the damming of water when you're going to be taking that
water and if you don’t take the water, then you're going to be having major
issues with the environment. Of course you’re taking the water, you're
damming and taking and using the water, so it's the integrated package |
would’ve thought and so yes, and if that’s the case, then quantity and
quality come in and it's one of the reasons for actually asking for that
latest — if we do have latest information on water quality, water quality
trends, we want to know it before embarking on this exercise. So,
Mr Page obviously represents Falls Dams but who represents the other
— do we have other people? Other, oh, counsel, or is it just unrepresented
parties on Fraser, Manner, Loganburn and Poolburn?

| don’t recall any of those parties being separately represented. I'm not

sure if they’re within Mr Page’s stable.
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MR PAGE:

| don’t think Fraser is, Loganburn isn’t a PC7 suite of permits because they
expire in 2034, so you don’t need to worry about Loganburn in this exercise.
Poolburn is part of the Ida Valley Scheme and Ida Valley’s part of OWRUG.

THE COURT: JUDGE BORTHWICK TO MR PAGE

Q. Soit’s yours?

A. So we can deal with that and Ms McKeague who’s yet to give her
evidence is very familiar with the permitting arrangements in relation to
Poolburn. | don’'t know about Fraser. I'll need to make inquiries about
the situation with Fraser. Upper Manorburn is part of the Ida Valley
Scheme, Lower Manorburn is part of the Galloway Scheme, but again
those permits will be reasonably easy to get, well my understanding is

they should be easy to get hold of.

0950
Q. So Upper Manorburn is the Ida Valley Scheme —
A. Yes.

Q. —whichis OWRUG and Lower Manorburn Galloways which | thought was
OWRUG as well or is it going separately?

A.  Well Mr Kelly appeared and gave evidence for the Galloway Scheme but

it was generally part of OWRUG in the sense that they’re permit holders

who take part in OWRUG'’s activities, so | can obtain records in relation

to what the Lower Manorburn permit regime is.

So generally we’re struggling to get facts on the ground?

A. Yes.

Q. From which then we can identify the issues and then from which then we

O

have a look at the evidence which supports a policy response or not?

A. Yes.

Q. So | know your Mr Curran now provides the suite of consents for
Falls Dam but then his evidence is dealing with something | think entirely
different, I'm not sure what but it's something different?

A. Yes.

Q. And my suggestion to Mr Maw was that if the region is prepared to look

at this and it was the signal given on Friday, then there needs to be at
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least discussion with you as to what are the issues that arise because it's
very hard to make policy on the foundation of there may be, and | think
that was the Fraser Dam evidence, there may be health and safety
issues, well there may or may not, | don’t know how old the dam is, well
actually I do, it's quite old. It's in that depression era, but | don’t know
what the state or integrity of the dam is, whether that’s important, | don’t
know how that’s actually managed in terms of New Zealand regulation or
other legislation instrument. | don’t know.

Yes.

So | don’t know what the response should be. So we’re actually, we're
getting a lot of evidence about what people think should happen, but we're
not getting any foundational facts, we’re actually still struggling for that
here?

Yes. So you’re going to hear from Mr Sheehan tomorrow and he is the
engineer for most of the structures and so we’ll be able to discuss what
the Large Dam Society guidelines are in relation to them and what needs
to be happening over the coming period for, as you say, these are mostly
all pre-World War 2 structures and for the most part these are structures
that don’t have consents for the structures themselves, what we have is
consents for the impoundment of water behind the structures, so that’s
what we refer to as the damming consents is the right to store the water.
So I'm alive to your exchange about the interconnectedness of permits
and that’s something that we’ll need to seek to untangle between us, but
in the meantime what we can do is produce the suites of permits or we
think we can produce the suites of permits for each and Mr Sheehan will
be able to describe what the challenges are in terms of the management

of those structures in the coming period.
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THE COURT: COMMISSIONER BUNTING TO MR PAGE

Q.
A.

Except the Fraser (inaudible 09:53:36)?
Well | just don’t know about Fraser Commissioner. It may be that
Mr Sheehan’s familiar with Fraser, | just simply haven’t asked the

question.

THE COURT: JUDGE BORTHWICK TO MR PAGE

Q.

And | don’t know that we’re necessarily going to be assisted with more
evidence on what the challenges are without an evidential basis and |
cannot say that, I've been saying that now throughout this hearing, we
want the facts upon which policy is then based and I really do want you
to confer, | think it's you too, because — over the issues that arise in
relation to those structures and put it as questions for the Court to answer
in its decision because if you start to ask the questions, then you start, in
my experience, start to get at the nub of the problem. Yes, so and those
qguestions | imagine are going to have a look at the integrated
management of water resources as opposed to what hitherto has been |
think the water plan, the operative water plan approach which is just look
at quantity and just ignore the other equation which is land use and quality
and the relationships between the two, so | imagine that if you were
wanting something out of policy response which is to go for a longer
period of consents for dams, you’ll be looking at both probably to the
extent that you can, if you can’t, then you’ll be telling us, look it's well
beyond scope in 293, so you do need to confer. More evidence like we
have it is not going to assist. We want to drill now into the facts and the
policy responses from those facts all right?

Yes.

Okay so in terms of talking to each other, when do you think you can do
that?

Well that in itself isn’t a difficulty. It's just a question of finding things
around the edges that's all.

Yeah, | know, as the hearing rolls on. Okay. Anyway you've got your
own witness to talk to and to find out what he knows about the consenting

regime. | mean [l'll take it from you that you don’t know what the
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consenting regime is. A bit surprising that you can't just dial it up and go
— this is it, but certainly your clients hopefully should know what is the
stable of permits that those big gains are working to.

Yes, | can understand my friend’s constraints about getting access to the
records, that's an ongoing challenge.

Oh okay, yep. Okay. All right, okay, so that's dams. And that's water
quality. What else did | have on my list? Also from Friday we indicated
that we will have questions of drafting if you like on the joint witness
statement which particularly as it pertains to maybes; pertains to primary
sector interests with what we see, so we’'ll have questions so | don’t know
that it's an adequate response just to put those to Mr de Pelsemaeker
and to Ms Dicey that you know, other primary sector planners, if not
required to be there should have the opportunity to be there because I'm
not going to go another round of consultation. We’'ll put the questions and
either they’re there or not there but they will be drafting questions so not
taking you necessarily in a different direction from what’s actually been
identified for the schedule and provisions relating to the schedule and that
objective but looking at drafting around that. But I'll cover that off in
today’s minute and the only other thing, it’s just a suggestion. So a lot of
farmers did not have — last week did not have an adequate grasp on
where that schedule was going. No surprises there because it's going at
a rapid pace and there's not much description by the witnesses as to what
they’re doing and why and you know, even us as a Bench are sitting here
going | wonder what that means and so we have this suggestion, you
know, planning hearings can be dry as bones as people debate the
meaning of words without realising that it's people in the community that
you know, those words speak to so you can have, when the plan has
come back, another dry run at the provisions or you can actually have
both sides of the table to the extent that you need to because in fact, |
think you more or less are largely in agreement on the schedules. You
can actually have somebody present on what does this schedule mean
and so that you can bring people and communities with you. | think that's
really important to bring people and communities with you because there

have been some significant changes. A number of key elements which
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were missed last week and that is not a criticism because there's just
been barely any explanation and anyway it's my full-time job but it's not
the farmers’ full-time job to get their heads around this and understand
what it means. So it doesn’t look like your normal dry run, you know, your
normal evidence in a planning hearing. What do you both think about
that?

Well there is an enormous difference in levels of understanding amongst
the farming community.

Yes, sure.

Some are completely on top of it and some barely have got a grasp of
what we are doing here at all and so if we are — if the goal is to fully inform
the entire farming community about how the schedule works, | suspect
we’re not going to achieve that through this process and that's really for
us to explain to our clients about where we’re going. In terms of a
conceptual understanding about what the schedule is for, it has moved
during the course of this hearing and from my client’'s point of view,

entirely positively.

And that's a good thing and | think there's a general understanding that
we are now trying to use the schedule to reflect actual historical water us
so that people are not at risk of losing access to water through the
operation of the schedule. | think we're kind of there about that's the
purpose of the exercise and I'm not sure how much we’re going to be able
to achieve in terms of communicating the detail of that through the course
of this process.

But even a high level conceptual run is essential. Remember we still had
witnesses in the farming community who were not on board with the —
you know that the purpose of the schedule is to ensure that the allocation
is brought forward. | can think of one person last week who thought that
what would be required is that all border dykes while flooding would be
required to change to spray irrigation. You're not going to achieve that in
this plan change nor is it the intention of the plan change to go in that
direction but it's not the case, as another witness thought, therefore,

somewhat erratically, the region has thrown out its policy on efficient use
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of water. It's not that either and so you know, the conceptualisation of
this schedule has yet to be properly communicated to the community
because while you know, the parties disagree on some fundamentals
they don’t disagree on the need at least to have a method and some plan
somewhere which the region has to follow as opposed to the method with
the little M back in the office and no-one’s ever quite sure, you know, what
the regional council staff are doing when it comes to assessing resource
consents so the schedule does at least that, there's some common
position. So conceptually | think there needs to be an explanation and
gee, if your witnesses can't explain it, then it's probably not doing its work
properly.

Yes and to some extent that might be simply a function of how much these
issues have travelled over the course of the hearing. As you observed,
this is our day jobs. Farmers are trying to catch up with all this sometime
between eight and 11 o’clock at night and that's just a reality of where we

are | suspect.

THE COURT: JUDGE BORTHWICK TO MR MAW

Q.
A.

Okay, Mr Maw?

Reflecting back on last week and the understanding of some of the
witnesses, in my mind at least, confirms the concerns that the farming
community hadn’t had probably the opportunity to keep up with the rate
at which the schedule had changed given the underlying concerns that
some of those witnesses held about the thought they might have less
water over the next six-year period so insofar as there is a concern, it's a
valid concern in terms of the communication. When | look at the various
joint witness statements, one of the first questions put was what is the
purpose of the schedule and there seems to have been consistent
agreement between all of the witnesses about the three purposes of the
schedule and whilst that is communicated early on in the joint witness
statement my suspicion is that that's simply a document that hasn’t been
read with much — well the parties perhaps haven’t had the time to read
that in the manner that we perhaps have read so the question then
becomes how do we better communicate at that higher conceptual level
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precisely what is it that the schedule is seeking to achieve? My view is
that that is a task that could be done as part of the presentation of the
joint witness statements back to the Court so at least then there is that
explanation setting out, well what is it seeking to achieve and that may
then perhaps be a useful point in time at which the community can be
invited to see or to watch or to reflect back on.

Yes. To see and watch at least to have that opportunity, yes.

In terms of capturing that in writing ahead of that time, I'm not quite sure
where we were at in terms of the proposal to bring the joint witness
statements back.

Yes. It’s sitting with me with a minute to go and it’s nice. As with anything,
you fire out a number of minutes or do you try and fire out one minute
because you know, over communication, it's not helpful either. It just
bogs people. Bogs the inbox down | was told last week so | mean it’s fair
enough but, yeah, so we also have another joint — a witness conference
running today which | think maybe there will be an output from today at
least that was Commissioner Dunlop’s hope and if there was an output
from that at least the output should be we could have that running
alongside that statement and there will be some directions sought in
terms of folk coming back to present on that too, yes, so | have delayed
whilst waiting to see what happens today to see what your responses are
on dams, to see what you have to say about our water quality as well, if
there's any update from Dr Snowden’s evidence.

Okay, well insofar as we can advance that I'd say the time to have that
information and that summary given will be when the joint witness
statements are presented.

Yeah, no | agree. | don’t know that it's necessarily helpful or required
rather to have another brief of evidence about that schedule but may, or
maybe you could have a PowerPoint about that schedule but if you can't
communicate it easily in a way which is available to all people, you know,
whether highly geared into water quality, water issues or not, that has got
to be available to all members of the community then we're probably

struggling so, yes.
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It strikes me that insofar as that information is presented it may well be
identifying or confirming the three purposes of the schedule and then
describing in relation to each of those purposes how the schedule then
actually responds to that purpose so that may aid in the collective
understanding of what is sought to be achieved.

All right. And there's not a lot of difference — | might have this wrong. I've
only had one read through of the JWS and certainly not the information
that came over the weekend, but | don’t think there's a lot of difference in
terms of what the control activity rule and the RDA rule should be doing
and | think that's really helpful to talk to that and then of course the parties
then depart wanting, you know, different things and that's fine, that's a
decision for the Court.

Yes and coming back to the method, my recollection is there's a strong
degree of agreement in relation to the content of the schedule and at
which stage it becomes you know, a task of explanation in terms of what’s
been jointly done. Does it actually answer the questions or —

Or not.

— address the purposes which have been identified.

Okay, thank you. So that's how | would see it also, a presentation at the
beginning of the joint empanelling of withesses and whether that's just
done by Mr de Pelsemaeker or by your witness, I'm easy. | just need a
good communicator. | don’t think the differences in wording are critical to
the presentation or conceptualisation of the plan change.

My suspicion is it might be Mr Wilson for the council might be best placed.
Whoever your best communicator is.

Yes.

That's actually the key thing too. You've got to have somebody whose
language is available for everybody to understand, yes.

Understood.

MR PAGE TO THE COURT: JUDGE BORTHWICK

A.

Just one thing. | lodged with the Court a couple of diagrams last week in
relation to the Manuherikia.
Schematics.
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Yes.
Yes, that was the other thing we were going to get back to you about.
Yes.

Okay did you? You might have done.

> o >0 >

Well | did and we were directed to figure out whether they could come in

by consent or whether they needed a witness...

©

Did you need someone to talk to them?

>

Yes. And so | think that there's two diagrams. One relatively simple and
one rather less so. The rather less so is the — what’s called the logic
diagram for the Goldson model that Mr Roddy Henderson discussed in
his evidence and | think it's my friend’s view that they would prefer the

Goldson diagram to be introduced to the Court with an explanation from

somebody who knows how it works. Now I'm relaxed about that. It's just

the question then is who understands how it works? From my client’s
point of view the existing witness that knows how it works is Mr Hickey.

Mr Williams probably has the most encyclopaedic knowledge but he isn't

a witness yet, so it’s a question of whether we call Mr Williams or whether

we call Mr Hickey, or whether we do neither of those things really.

1010

Q. What's the second one about? Manuherekia overview map, what'’s that?

A. Yes, so the overview map was to just to show where the tribs in relation
to the take point locations exist. It's rather a simple diagram but just to
help assist the understanding of the GoldSim Logic diagram, because the
GoldSim one’s organised much like the London underground map, it
doesn’t show where things actually are in reality, whereas the overview
does.

Q. Ohlsee. And neither have those three critical minimum flows in, what is
it 512 at Falls Dam OFA, I've forgotten what OFA was and then 900 are
voluntary —

A. Yes.

O

— voluntary flow at the campsite, yes.

A. Well the 500 at Falls is a condition of the discharge consent from
Falls Dam rather than a plan condition, whereas 812 at OFA is in
Schedule 2A to the regional plan water.
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812 at OFA is it?

Yes.

Schedule 2 and then you’ve got that voluntary at the campground of 900
was it?

900 is the voluntary Campground yes. So if you look at the GoldSim Logic
diagram, and if we start at the top, you can see Falls Dam shown as a
triangle with a black dot marking what is a flow output site which says,
“Below Falls Dam”, that’s where 500 applies?

Yes, no I'm show I'll be able to follow the narrative from there —

Yes.

— but you’re thinking, so anyway, so what hasn’t been agreed is whether
or not you need the witness to present to this —

Yes.

— and who that witness should be.

THE COURT: JUDGE BORTHWICK TO MR MAW

Q.
A.

©

Q.

Mr Maw, have you got any thoughts on that?

Having spent a little more time with the diagram, I’'m content with it being
admitted by consent in terms of the information it's conveying, it has a
helpful key and insofar as it essentially is a wiring diagram for the
catchment —

Itis.

— unless the Court requires further explanation, we’re content to it being
admitted.

Okay.

THE COURT: JUDGE BORTHWICK TO MS BAKER-GALLOWAY

Q.
A.

Q.

Ms Baker-Galloway, have you got any thoughts about that?

No Ma’am. No nothing to contribute, I'm not really engaged in —

Oh did you have any thoughts about anything I've said thus far, sorry, |
should have come back to you, because it involves primary sector,
therefore, it's taking you in, yes.

Yes, no we're not terribly engaged in this particular issue so I've got

nothing to contribute.
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Q. Okay, very good, all right.

THE COURT: JUDGE BORTHWICK TO MR WALSH
Q. MrWalsh, I didn’t think you’d be engaged?

A. (No audible answer 10:13:31).

Q. No, okay, thank you.

THE COURT: JUDGE BORTHWICK

All right, we'll look at that and make a decision whether to admit it by consent,
so we’ll probably look at it over lunch time but thank you very much, that is part
of a whole picture, so, and very helpful to have that in. So we've left it
schematics ask lunch time, and come back to you, dams, Council to talk about
permit identification, issue identification and then you’d need to talk about
further evidence or not. Mr Maw, you’re going to investigate water quality and
trend reporting, whether there’s an update to really the raw data presented by
Dr Snelder and come back to us about that and then we’ll come back to parties
as to whether that should be admitted. My sense of itis, it's absolutely essential
for dams if you’re looking at an exception to dams or something for dams, a
policy response for dams but is part of that, again it's part of that whole picture
which at the commencement of the hearing a bit fuzzy, you know, because it's
just raw data being presented, so is there any change, probably we’d need to
know that, but I'll hear from parties first. And then | think there is broad
agreement that there can be a presentation conceptually of the schedule and
you’ll just have to think about who your best speaker is, because your best
expert is not necessarily your best communicator so we’re looking for
somebody with communication skills and I'll signal that primary sector should

be all in for that JWS because the Court has questions on drafting.

MR MAW TO THE COURT: JUDGE BORTHWICK

Q. Just on that, are you envisaging that all of those witnesses would be
called together for that exercise?

A. Jointly empanelled. Absolutely, yes.

Q. Very good.
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THE COURT: JUDGE BORTHWICK

So if you can come back counsel when you’ve got something to do, can you

come back to us 9 o’clock tomorrow how does that sound? Yes, very good.

THE COURT: JUDGE BORTHWICK TO MS SANGSTER

Q.

O >0 >0

So eventually we got there and we’re now in your hands, Ms Sangster
giving evidence, | see your husband is with you?

Yes.

And | think | overheard when | was standing up this morning that you’re
driving the power point I think, is that right?

Well | was going to say | would like to do a power point and | thought
because I've been listening to the audio and it's very awkward when
people try to point things out, so | thought it would be helpful if he could
stand up and point things out for you, if that’s okay.

So you're also pointing things out?

(No audible answer 10;16:34).

Okay. Do we need to jointly swear in?

Swear us both in?

Probably, yes.

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

18

HILLARY DAWN SANGSTER (SWORN)
DAVID SURIL SANGSTER (SWORN)

THE COURT: JUDGE BORTHWICK

Q. Sowhatl can say Mrs Sangster is that we've actually read your statement
of evidence and we don’t need to re-read that but rather as everybody
has had an opportunity to comment on the things which have arisen
during the course of the hearing that you want to comment on or to
emphasise the key points that you want the Court to understand, so
you’re welcome to do both, but | don’t need you to read the evidence
because we’'ve read the evidence. So we’re in your hands as to how

you’d like to proceed and also on your slides as well?

THE COURT: COMMISSIONER BUNTING
Q. Can | just ask a question? What you’ve just handed up is exactly the
same as what we’ve been —

A.  Apart from paragraph 34.

THE COURT: COMMISSIONER BUNTING TO MRS SANGSTER:
Q. Which you've highlighted for us?
A.  Which I've highlighted for you.

THE COURT: JUDGE BORTHWICK TO WITNESS H SANGSTER:

So we might actually get you to talk about paragraph 34 but before we get you
to do anything, I think Mr Maw if you could assist the Court and Mr Maw, all he’s
going to do, he’s going to get you to confirm your evidence, check to see
whether or not there’s any corrections etc, so he’s helping the Court out

because you haven'’t got counsel with us.

MR MAW TO MS SANGSTER:

Q. Now Ms Sangster can you please confirm your full name for the record?
A. Hillary Dawn Sangster.

Q. And you are appearing today on behalf of GlenAyr Ltd?
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Yes.

And GlenAyr Ltd lodged a submission in relation to Plan Change 77?
Yes.

And you have prepared a statement of evidence dated 1 February 20217
Yes.

Are there any corrections that you wish to make to that statement of
evidence?

Paragraph 34 because | didn’t have that information at the time of writing
it.

So the version of your statement of evidence circulated today has an
additional paragraph inserted into it, as paragraph 34?

Yes.

And then presumably the number sequencing simply then follows on with
that inserted paragraph?

Yes.

Could you confirm that the evidence that you have given and the evidence
you are about to give is true and correct to the best of your knowledge
and belief?

Yes.

Now you have also circulated this morning, another document which is
headed up, “Thoughts on Farmer Evidence and Court Questions”, is that
the summary statement of the key points from your evidence that you
wish to make or is that —

No, no.

— something different.

No.

WITNESS H SANGSTER TO THE COURT: JUDGE BORTHWICK

Q.

So Your Honour I've been listening to some of the farmer evidence on
audio and particularly to the questions that you've been asking the
farmers and the Commissioners have been asking and | prepared some
thoughts that | think would be helpful for you and if you have time | would

like to read that to you or have it admitted for you to read later.
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We have time so yes, we will hear you and if you have time; need more

time to digest what’'s been said and ask you any questions just let us

know.

MR MAW TO THE COURT: JUDGE BORTHWICK

I'll let you know.

CROSS-EXAMINATION CONTINUES: MR MAW

Q.

o> 0 »

o »

©

Now | wonder whether we might just have — is it Mr Sangster?

D Sangster: Yes.

If you could perhaps confirm your full name for the record?

D Sangster: David Suril Sangster.

And do you confirm that any evidence that you give today will be true and
correct to the best of your knowledge and belief?

D Sangster: | do, yes.

Thank you. So we’re in your hands Mrs Sangster and | understand you'll
take the Court through the summary?

H Sangster: Yes.

And you had a PowerPoint as well with you?

H Sangster: Yes.

WITNESS H SANGSTER TO THE COURT: JUDGE BORTHWICK

A.

So Your Honour if it's okay, what | would like to do is present this as a
case study. I've arranged my slides — it might be slightly different to the
order you have because | think it fits with the words. 1 really want it to be
a positive experience and for you to ask me questions throughout it if you
would like to. | think it will be helpful for you and give you some good
insight and | will deviate off my written stuff to talk a little about a few
slides. I've also added a few slides that you haven’t had previously which
is about the Taieri scroll plain because | noticed that you asked questions
about that the other day. | have prepared it like that. It will be difficult for
me to change the way | present, I'm sorry.

Oh, no, no, we’re in your hands. As | said, we have read your first

statement and yes, so it's your plan change, your region so you present.
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A.  Thank you very much, thank you.

WITNESS H SANGSTER READS STATEMENT WITH INTERPOLATIONS
(Maori content: 10:22:10).

Good morning Your Honour, Commissioners and everybody. | would like to
present to you today a case study about our farm and our journey with irrigation
because | think it will provide the Court with some good context and insight, so

| intend this to be a positive presentation and hope it is helpful.

So my full name is Hillary Dawn Sangster. My husband, David and I, farm
GlenAyr, 2870 hectare enterprise in the Maniototo. David and | have been

farming together for over 30 years and we have three sons.

GlenAyr Limited is composed of a 1930 hectare property in the Stix Valley, a
600-hectare property near Patearoa and a 343-hectare run block in the White
Snow Valley. GlenAyr has been in our family for four generations. David and
| farm with my sister and brother-in-law Caroline and Drew Dundas who live on

the Styx property.

| won’t read all those qualifications but what | would like to talk to point 10 so |
am a facilitator for that Agri Women’s Development Trust Programmes of
business planning and governance. And Your Honour under point 10 if you
don’t mind | want to digress for a minute and ask you if you have noticed all the
farming women who have made submissions and have come to present to you
in Court: Emma Crutchley, Kelly Heckler, Barbara Hall, Renee Weir to name a
few.

Q. Yes, we have noticed that, that the farming community has a very

impressive and strong line of farming women.

WITNESS H SANGSTER CONTINUES READING STATEMENT WITH
INTERPOLATIONS

Okay, so | want to tell you about why that is, so this has come about because
of the Fed Meat Profit Partnership Programme which was a Primary Growth

Partnership Programme that worked over seven years to increase productivity
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and profitability in the red meat sector. One of the programmes Understanding
Your Farming Business was developed and facilitated by the Agri-Women’s
Development Trust to equip women with the skills and confidence to fully
participate in their farming business. We taught them that they could be a
critical farming partner in the business particularly in the strategic and
governance space. We taught them how to develop business plans and visions
for their farm businesses and to take a long-term view when planning. We
introduced them to the 4-P model and how to think holistically about what
success looks like rather than the win-lose model of just profit. We encouraged
them to set goals in these four areas.

Profit: we still need profitable farming businesses not just for the bank manager

but because it enables choices.

People: Our family, our staff and our community.

Planet: Soils, water, biodiversity on our farms but also in our wider catchment.

Progress: A new concept but involves thinking about the business’ ability to

adapt to change which is very relevant at the moment.

And | want to thank them all very much for stepping up and engaging in this

important conversation.

So GlenAyr was purchased in 1926 in the Styx Valley from the Aitken Family
by my great grandfather. David and | farmed the 600-hectare property at
Patearoa which my evidence relates to and it is a sheep and beef property with
severe winters and hot summers. The property like many in the Maniototo is
reliant on irrigation to ensure supplementary feed for the winter and summer

feed to ensure economic viability.

WITNESS H SANGSTER SPEAKS TO SLIDES:
So that's the slide of our family. David, me, my three sons: Jordan, Peter and
Robert. My sister Caroline and brother-in-law Drew Dundas. That's a slide at
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the Styx showing the severe winter and the need for supplementary feed. This
Is the photos of the scroll plain so this photos taken at the top of the hill. So
David’s going to point out to you the southern end of the Styx Valley and the
road over to Lake Onslow and then on the next slide looking down the valley
towards the Maniototo Plain. This is a large flood so we define a large flood
when we're at the house at the Styx is if it comes to the cattle shed, so that is a
large flood in the Taieri River. And then what happens the water moves down,
fills the lagoons and the oxphos and you get this sort of thing which is absolutely

spectacular as you probably saw if you flew over it the other day.

THE COURT: JUDGE BORTHWICK
We did. Yes.

WITNESS H SANGSTER CONTINUES SPEAKING TO SLIDES:

So this is the farm at Patearoa and David if you just point out the house and
then we’ve got some border dyke irrigation in the front of the photo. Those hills
at the far side are along the Puketoi and the Styx Valley in the southern corner.
This is our run block property at the White Sow Valley, a dry land run block. We
run Angora goats plus sheep and beef there and then this is a map of the farm
and I'll get David to point out a few things on this. So the main road with
Ranfurly. Ranfurly. Down there over the Taieri River and Patearoa in the other
direction. You can see that the red line at the top of the map is the Taieri River.
The Sowburn Creek which you heard about the other day from Gavin Herlihy
which flows down through our property and out to the river. And then
Shepherd’s Creek which this presentation is mostly about and it's a drain and
you can see how straight it is. It was put in we think in the 1950’s. This drain
we gauged for our application and on that particular day there was 100 litres at
the top and 150 litres a second when it reached the Taieri River. We have two

small irrigation dams.

So we are sheep farmers and for the farmers in the room those are weaning

day hoggets with lambs at foot.
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So irrigation development: the Patearoa property Glenfield was purchased in
2001. It had an irrigation rider out of a Shepherd’s Creek drain dating back to
1982. David and | renewed this as an RMA right in 2003 and invested in a
K-line spray system. No consultants were used to process the application and
the cost was minimal and the consent was for 39 litres a second. The property
had two small storage dams that David pointed out to you that we used for

border dyke and flood irrigation.

In 2008 we invested in K-line irrigation for our 28-litre a second rider out of the
Taieri River and the property also had 48 shares in the Maniototo East side

Irrigation Scheme and that water was used for border dyke and flood irrigation.

In 2015 in conjunction with the neighbours we contributed capital to pipe the
water and put in a 57-hectare centre pivot with BRI and at the same time we
began putting in reticulated stock water and fencing waterways and developing

our White Sow dryland run block.

So this is a photo of what we were irrigating with that scheme water. So you
can see it wasn’t great pasture quality. Lots of rushes and plenty of ditches.
This was some of the border dyke so better but the thing with those consents
are that we got 12 heads of water for 24 hours and then you didn't get the water
back for 21 days so you had to take the water whether you needed it or not and
even if it was raining we still had to take the water, so there was a lot of over
watering, a lot of run off and not the best result.

1030

I'll just talk to you about the different irrigation we have on our property. So the
blue area is the Maniototo Scheme Water and you can see that we’ve put in the
pivot of 57 hectares and we also put in a small area of K-line. So it's over sized
for the amount of water available so at times during our roster of 20 days we
must turn that pivot off. Now how we manage that is we have VRI. So every
time that pivot goes over the drain or across the rain lane or the end gun that's
close to the Sowburn Creek we turn it off. The nozzles turn off when it goes
over a water trough. Every paddock is GPS-ed so we can turn off individual
paddocks from our phone if need be or off a laptop. We can put crop into certain
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paddocks and get the crop established and then turn it off so it enables you to
stretch your water and irrigate more area but very efficiently and of course, it
forces you to be very strategic and think about how to do that and at the moment
that dry gravely area that we K-lined, so we used that, that light blue, we used
that water on there in the spring but once the evapotranspiration rates are
higher we focus the water on the pivot with the better soils but with the changes
to winter regulation and grazing that area is invaluable for us. So we’ll have
crops under that pivot but we use that dry, gravely area for a runoff. So it's a
really useful part. And being able to think about your soil types and what you're
trying to do really, thinking holistically about it is a really good thing | believe.

Is there any questions about that because it’'s quite important?

So then if we look at the yellow area. So this is the Taieri right that we have for
28 litres a second which just tides the minimum flow at the Waipiata. When the

flow at Waipiata gets to 1200 CUMEX we start rationing and rostering our water.

THE COURT: JUDGE BORTHWICK

Q. At 1200 CUMEX?

A. At 1200 so the minimum flow is at a thousand. When it’s at 1200 we start
so there is four of us and Suzie McKeague manages that process for us

and we all share the cost of her doing it.

WITNESS H SANGSTER CONTINUES SPEAKING TO SLIDES:

Some years, like this year for example, we were rationing but we were never
turned completely off. Last year we might have been off for four weeks and off
and on and the first thing | do every morning is | look at the ORC website and
see where it is so you know, we are very conscious of being compliant with that

minimum flow condition.

How we manage that? So that area is oversized as well. We use Lucerne
which we can irrigate in the spring and then we don’t put water on it. We putin
crops into that area because we know that there's a possibility every year that

we could lose water in there for weeks so we have to really think about our
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system and what crops we can put in that we can — when the water gets short

we can turn off.

The orange area is the Sowburn Water Users’ Group. So we have a small right
at the bottom of that and we're part of the Sowburn Group. We've got 1772
litres a second and we're the only one on that right with a residual flow of
70 litres a second. We use it for the shoulders of the season because there
isn't enough water through the summer and our strategy with that is to put all
that area in Lucerne and we’'ve been doing this over a number of years and
we’ve just about got there. So in the future, we’ll possibly irrigate that once or
twice in the spring. That will be enough and we’ll have our Lucerne there, but
it's a useful right for getting crops established and for getting that Lucerne

established.

And then we come to Shepherd’s Creek. So when we bought the farm we had
that red area was in border dyke. So David points out the top dam, the top and
bottom, what we call the top and bottom borders and then the other dam did
the area around the house. As well as that, the water came across that top
paddock in orange and then it flowed down that paddock, down there and right
through all that green area and that was your irrigation and your stock water so
they just let the water go. It filled up all the hollows and that was stock water
and that was the situation we came to. So at that time we decided that wasn’t
really what we wanted to be doing and so we decided that we wanted to put in
K-line irrigation and so we went to the bottom of the creek because we knew
that there was more water there and we put in that take point two and put in a
K-line system which could irrigate potentially all that green area.

Now what happened in the summer was, the Maniototo Scheme Water is very
reliable, the Taieri River was unreliable so we didn’t have that, we had to
prioritise our Shepherds Creek water, so we wouldn’t do any border dyke flow
and we would use the water on our K-Line area and then as it got drier, we had
a variable speed drive on the pump, so we would just start turning off lines and

although I've got quite a large area shaded, we could get down to some days
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you didn’t have much water at all and we’d get down to just a few paddocks.
So that was the situation we had.

That’s a pivot under the Maniototo Irrigation Scheme Water and you can see

the difference in the improvement in the pasture quality.

This here is a picture of Shepherds Creek Drain and that is looking upstream
towards Crossans who are the other user and the photo on the right is looking
downstream at a higher flow. That is Shepherds Creek Drain in the high rainfall

in January the 2", and then that's what happens, water all over.

The Sowburn Creek also floods and the Taieri River floods. So we started
thinking about the problem we were trying to solve. Changing expectations on
irrigators and the need to improve water quality started us thinking about the
issues for our property. Border dyke and flood irrigation methods were not
going to be compliant with Plan Change 6A. We either had too much water
with flooding or too little water with summer dry conditions and not enough water
storage. Our Shepherds Creek Drain consent was due renewal in 2023, the
Taieri was fully allocated and our right was unreliable with minimum flow
conditions. There was changes to freshwater management from Government
on the horizon and an increasing focus on water quality and spray irrigation and

water storage were very expensive.

We decided that the sustainable long term solution for our property was to build
a storage dam, a large storage dam and we had a suitable location. We would
apply for a supplementary take to fill the dam by gravity when there was plenty
of water and use this in the summer when the flows were under pressure. We
would remove the lower point of take, that take point two where we put the spray
in and that would ensure that there would be more water reaching the
Taieri River and we thought that would please effected parties. We would
convert all our existing K-Line flood and border dyke irrigation to the most
efficient method which was a centre pivot with DRI. It was a good time to do it,

commodity prices were high, interest rates were low and we thought we were
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still fit and healthy enough to do this and (inaudible 10:38:00) project and we
had enough equity to borrow a million dollars that would be required.

As part of the development we planned to continue with our reticulate stock
water scheme, there’d be more subdivision and fencing of waterways, our
consents would be compliant and secure if our children wanted to go farming,
and we knew that we’d need a long consent time to justify the capital investment
and secure the banking support and we were really keen to get the consent

renewed and the dam and the pivot in place for the 2020/21 irrigation season.

I'll just go back to the history of Shepherds Creek. So in 2003 we renewed our
rights as a RMA for 20 years and at the same time our upstream neighbour,
James and Gavin Crossan renewed theirs and the Regional Council only gave
them 10 years because they were not spray irrigating. This is important. As
farmers we were given a regulatory signal that to obtain longer consents, the
water must be used efficiently and sprayed on and the Crossans were given

10 years to get their pivot and K-Lines installed.

We now have a water sharing agreement with the Crossans which was done
when they renewed their right. In 2013 it was renewed for 30 years and it cost

them $7,000 which they were very annoyed at, at the time.

So we started in May 2019. We engaged McKeague Consultancy to help us
prepare our application. We visited the ORC that same month and confirmed
that what we were proposing was a good solution and by September we had
our 60 page comprehensive application submitted which I've given you a copy

of earlier.

There was no site from the ORC but a minor request for some information plus
a fish survey which we did and we also prepared our dam application and
submitted this in November 2019. Our first meeting with effected parties, DOC,
Okaha and Fish and Game was very unsatisfactory from our point of view. We
were also alarmed to meet several other farming couples in the waiting room

who’d been trying to get a decision out of the effected parties for several years.
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There was no timelines or commitments about anything and a lack of clarity
around next steps.
1040

Numerous emails and phone calls by myself and McKee Consultancy failed to
get them to commit to a site visit or a meeting in person and the decision to go
to a hearing was made when it became apparent that they were in no hurry to
make a decision and on the other hand we had dam builders wanting to start
work over the summer which we wanted so that we could fill the dam over the
winter period and be ready for the next irrigation season and if we didn’t commit,

they would go to another job.

In November 2019 we made the decision to go to a hearing as we considered
it the best way to get the effected parties to engage and make some decisions
so that we could move forward with our proposed development. DOC attended
a pre-hearing meeting and we successfully worked through their issues and
they changed their submission to neutral. Their things were to align expiry with
the Crossans Right in 2043 which we agreed with and some conditions on eels.
Iwi and Fish & Game did not attend nor did they attend the hearing on the day

despite opposing the application.

Ahead of the hearing the 25™ of February, the ORC issued a s 42 report
recommending a 10 year consent for the primary take and a 34 year take for
the new supplementary right and on the day of the hearing, March the 17t 2020
this recommendation was changed to six years for each permit and the reason
given was that Plan Change 7 was to be notified the next day and ORC

considered that our application should be assessed under it.

The addendum and orata that was presented at the hearing came as a
complete surprise to us. The ORC also had legal counsel for themselves
present which we had no prior knowledge of. We were shocked with the change
in recommendation of consent term as the original section 42 report gave us
the confidence to let the dam builders start work as there was no evidence to

the contrary.
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THE COURT: JUDGE BORTHWICK
Q. Sorry, can you say that again? That last sentence?

A. “We were shocked” and then —

WITNESS H SANGSTER CONTINUES TO READ STATEMENT WITH
INTERPOLATIONS

We were shocked with the change in recommendation of consent term as the
original section 42 report gave us the confidence to let the dam builders start
work. There was no evidence to the contrary. Our bank manager was sitting
in the hearing and it was a surprise to him as well. We had not ordered the
pivot as we thought it prudent to wait for the permit to be issued but we were
anxious about time delays as there was a 14 week wait period to get the pivot
out of Europe and we knew it would make it hard to get it up and running during
the spring when we were busy.

The Commissioner conducted a site visit the day after the hearing and there
were multiple minutes and legal opinions from both sides on the weight that
should be given to Plan Change 7 following the hearing. The hearing was
conducted by an Independent Hearing Commissioner as all of the counsellors
were deemed conflicted. The Commissioner found in our favour and issued a
24 year consent for the primary take to align with the only other right upstream
who we have the water sharing agreement with and he issued 34 years for the

supplementary permit to align with the consent for the dam.

The consenting of the dam was reasonably straight forward, the total cost was
$10,870 and it was completed in five weeks. The consent for the renewal of
the water permit was a different story. From the date of the application being
lodged to the date of the decision being issued was 32 weeks and it had cost
us $52,870.

We waited another 17 weeks to receive the ORC processing cost invoice of

$48,220 which we objected to. We would like to suggest that these sort of costs

are unreasonable, unnecessary and unaffordable for Otago water users.
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The ORC appointed an Independent Commissioner to hear our objection to
their invoice and the hearing was held on the 11" of December 2020. We
objected because we had a legal opinion that we were not liable to pay the ORC
legal costs. We also think there is room for some improvements to be made
regarding processing applications and invoicing and we have asked the
Commissioner to write some recommendations for policies and procedures that
will ensure that future water users have a better experience than we did and
that ORC staff also have more clarity around their roles in processing
applications. The decision was released on the 9" of February 2021 and our
ORC charges were reduced by $17,000. Commissioner also provided the ORC

with some recommendations for improvements.

When we started this process we knew it would be a million dollar project and
in fact if you include costs such as fencing and water supply, it’s in excess of a
million dollars. We would like to make the point that short term consents of
six years cannot sustain the investment required to improve water storage,
environmental flows and irrigation efficiency. Everyone recognises that this is
the right thing to be doing. It does seem bizarre that the ORC wants to set up
a regime through Plan Change 7 to maintain the status quo when all parties

agree that the status quo should be improved.

The whole process since we lodged the application in September 2019 has
been one of the most difficult in our farming career and we have been through
challenging periods before. We found it extremely frustrating that although we
designed a cohesive proposal with strong environmental outcomes, the
affected parties in ORC would not support a long term consent. When we
started we had no idea that it would take so long and be so expensive. The
hearing was extremely stressful, exasperated by the fact that we knew it would
be expensive, but the introduction of Plan Change 7 took it to a whole new level
and the legal opinions that flowed afterwards just added cost. While the dam
was being built, we were anxiously waiting the Commissioner decision, David
and | both started having sleep issues and he went to the doctor for sleeping
pills. | felt incredibly guilty for putting the business under so much financial

pressure and | remember the 24" of April when we got the decision, we were
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in the sheep yards and Roz Day from McKeats sent an email congratulating us,
there was no celebratory drinks, | just cried and cried.

We started off feeling so excited about our new dam and pivot and all the
benefits it would bring to the business and during the past 18 months we haven't
had much enjoyment from it at all.

It will not be easy to present this case to you, but we do so in the hope that you
will consider this case study as part of your decision. We believe every case
should be on its own merits, the applicants, such as ourselves who are prepared
to prepare a comprehensive application that improves the status quo at
considerable capital expense, should be rewarded with certainty of tenure to

enable financing. Thank you.

WITNESS H SANGSTER SPEAKS TO PHOTOS:
And then just some photos. So that was the view from our house before we

started. That's the view now and that’s a drone footage of the dam.

QUESTIONS FROM THE COURT: JUDGE BORTHWICK

Q. You've got two dams.

A. Three.

Q. Three dams, okay, so what we're looking at, well in each case, are they
supplementing flow at times of restrictions or have they got other
purposes?

A. HSangster: So this dam is forirrigation. So maybe it will make it clearer.
So what happens now is the water flows into those two little dams and
then under the house by gravity and round into the new dam. So they're
for irrigation and stock water.

Q. Yes and so | was really interested in whether that supplements flows at
irrigation — when there is restricted flow or is it to irrigate in fact when
there’s no flow?

A. H Sangster: Both.

O

Both, okay.
A. H Sangster: Well all of that.
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D Sangster: The way it works is it — and we measure it at this point here
because we measure here, that's where we meter it, but that’s, when the
creek (inaudible 10:48:08) it's going straight down, we can now irrigate
more reliable and that’s the story, so that when those low flows are there,
you're not affecting it and with the supplement sometime- a lot, it now
means we don’t have to take water because we’ve got that water stored.
H Sangster: Alternative.

D Sangster: On the high flows too, so we take a lot of water on the high
flows and it just evens it out. It's got to be better for the environment.

All right, next question about your dam consents, what sort of consent
was that? Was that like a land use consent in a —

H Sangster: So I've got three consents and I've got them if you want to
see them, but | think it’s to store water, discharge water and take water is
it?

D Sangster: No, it's

H Sangster: Three of them, do you want me to look?

So you’ve got no land use consents on that?

H Sangster: No, well we weren’t changing land use.

Pardon?

H Sangster: We weren’t changing land use, no.

No? Right, yes, when you're putting a structure on land, | just was
interested to know whether that required consent and I think the answer
is no?

H Sangster: No.

And what was the discharge? What — how does a discharge consent
work in relation to the dam?

H Sangster: So the water is metered out of the dam as well, yes.

So you’re storing water, you're taking water from the dam?

H Sangster: Yes.

And what’s the discharge part, | didn’t get that, why do you need a
discharge consent?

H Sangster: Oh I'm just saying that maybe | don’t. To take a new surface

water from a water storage reservoir, to dam surface water for the
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purpose of storage and irrigation and to discharge water from a water
storage reservoir for the purpose of dam safety.

Q. Dam safety, okay I've got you. And you’ve got those consents in relation
to the big dam that we see at the top of the slide, or the centre of the slide
next to the pivot area but those two smaller dams, do you have similar
consents or different?

A. H Sangster: No.

1050

Q. No. Sowhat sort of consents do you have if any in relation to the smaller

dams?

H Sangster: No, nothing.

None?

H Sangster: | think they’re so small.

> > O »

D Sangster: They were built probably 45 or 40 years ago so there's no

consents or there was no consents when we went there and bought —

when we purchased the place. It wasn’t an issue.

Q. Yes, so no requirement to renew any storage or to seek storage or to
seek taking use from smaller dams, they’re just — okay, all right.

A. H Sangster: No, it’s just part of the irrigation system.

Q. Allright, is there anything else you want to say? | had thought you were
going to be presenting on this because your thoughts.

A. H Sangster: Oh my thoughts, yeah.

Yes.

©

A. H Sangster: So I'd like to talk to a little about the thoughts. Maybe just
on the topics that you think are worthwhile. If you're not interested in the
topic, that's fine.

Q. I'min your hands. It's got to be relevant to PC7 | suppose is the key
guestion.

A. H Sangster: Okay. Well I'll leave off Tiaki Maniototo. | just noticed the
other day that you had two witnesses and | wasn’t sure that you really
had enough information or if you wanted more information | could talk to
it otherwise if you're fine, that's fine.

Q. Idon’tthink we need it. You're now dealing with the Taieri Scroll Plain. 1

don’t think either witness actually identified that it was the Scroll Plain
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which would have been a good place to actually start but we know it’s the
Scroll Plain and we understand the values associated with the Scroll
Plain. We understand the initiatives also which is community-led
initiatives around the water wetland management to do with that scroll
plain. I know that you've got $4.5 million from the fund which is available
H Sangster: Yes.

— via the Government to support those initiatives and | also know that
there may be other community-driven initiatives in addition to the funds
supported by government, so beyond that do | need to know anything?
H Sangster: No, that's fine.

No.

S Sangster: | think you've got a good handle on it now.

| mean | understand the signal.

H Sangster: Yeah.

By farming, is that it’s not just standing by waiting for other people to tell
it how to fix problems if indeed there is a problem out of the Taieri Scroll
Plain, | don’t know that.

H Sangster: | think it's a great opportunity for us to do some really good
work in the catchment.

Yes, and that evidence was clearly given by the two witnesses, oh well,
by one witness in fact, the female farmer.

H Sangster: Emma.

And I've forgotten her name. She’ll forgive me.

H Sangster: Emma Crutchley.

There have been so many farmers but that evidence was clearly given by

that particular witness.

WITNESS H SANGSTER CONTINUES READING TO STATEMENT WITH
INTERPOLATIONS

So farm maps, so there's been a lot of questioning during the hearing on maps.

I'd just like to say there's been a lot of technology development in this space

and software for mapping has and will continue to improve.
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Every farm business should have a farm map. It's a really important part of

managing and governing your business and as well as that, we are all going to

have software to record carbon emissions, etc.

QUESTIONS FROM THE COURT: JUDGE BORTHWICK

Q.

O

So the questions there are coming from the Regional Council’s lawyer,
Mr Maw. He’s asking those questions because it was put to us by a
witness in OWRUG that it would be difficult for farmers to identify on their
land where they’re irrigating which was a little surprising because that
would not be the sophisticated level of farming as | understand it to be in
2021 and that's the purpose of the cross-examination and you're
confirming, yes, actually, farmers will know that and they have systems
available to them to map it accurately.

Mhm. | think at the moment the issue really for farmers is that we’re
waiting to see which system the regulator is going to choose —

Yes.

— and whether the Government’s going to get involved and decide that
this is a system that everyone will use or whether they’re going to let there
be competition in the market. So | think a lot of farmers, us included, are
just waiting to see which is the system that we should buy into.

But that's not to say that farmers won’t have a pretty good handle on
where they’re irrigating — the maximum area where they’re irrigating,
albeit it that within season, those irrigation — where they irrigate will
change and Mr Sangster, you've talked about this morning, but actually
within a year or even between years depending on the model of farming,
the actual block of land might also change in and the Court’s aware of
that.

Yep.

WITNESS H SANGSTER CONTINUES TO READ STATEMENT WITH
INTERPOLATIONS

And then under area irrigator which | talked a little bit to, because | am

concerned about trying to restrict the area because | think there could be

unintended consequences of doing that, like | think...
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QUESTIONS FROM THE COURT: JUDGE BORTHWICK

Q.
A.

Q.

Now that's something | am interested in.

Yes.

And you've identified one and the Regional Council, or the parties
involved, are looking to plug that gap and that's the issue to do with
stranded assets. What is a stranded asset? At the moment it's sitting
with the irrigation mainline having been put into the ground and we
understand the evidence was that when rolling out a large development
on a property with one or more pivots you will put the main line in for all
pivots. You will put the mainline in for the horticultural enterprises also.
That gets rolled out at the same time, not so other forms of irrigation like
K-lines, but there's another issue or another area that we ought to be
exploring, now is the time to be highlighting that to us so we’re interested
in that.

Yeah, so what | say is that | think having the area bigger means you know,
that you can choose your paddocks at different times, you can think about
your soil types, you can use crops, it can help prevent continual cropping
on one particular paddock. If you have a choice of paddock it can help
prevent pugging and soil term damage. | think being able to use water in
the spring to established crops particularly in our environment when it's
so dry can be a really useful use of water and so being able to use that
water when there's plenty can be really, really helpful to a farm system
and really help its economic viability. Sometimes it actually does rain.
Not very often, but you know, that happens and that really helps us. VRI
is a really good thing. | think farmers are going to get much more
discerning about their water use and the other thing | would say that, just
because | have a larger area doesn’t mean | use more water. Look, |
think the important thing is the total volume of water that | have, if | know
the amount of water I've got for a month please leave me with some
choice about making the decision about which paddocks and where |
apply that water. In the future, | think farmers are going to be much more
discerning. They’re going to be driven by technology and best practice
but they’re also going to be driven by the cost to irrigate and | would
suggest that over regulation in this space would not be needed. Look, to
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be quite frank, it is very cheap to flood, irrigate and water dyke. Once you
put a pump in and VRI and all the technology that goes with it, you really
think very hard about what you're doing with your water. Farmers are
very responsive to regulatory and market signals particularly if given time
and knowledge to make changes. Many farms in the Maniototo have a
balance of farmland. They have some dryland, they have some irrigated
land and they have some hill country. To have some irrigated land, a
proportion of land irrigated is vital to their long-term sustainability and it’s
because of the harsh Maniototo environment and it's short growing
seasons, we really need to be able to grow crops and make
supplementary feed and we do that often off that irrigated area. It enables
them to finish their stock in the summer. It reduces their reliability on the
storm market and enables them to optimise the value they receive for
their livestock and it's going to become increasingly important when we
have to start measuring our carbon emissions because those farmers that
can grow and finish their stock quicker will have lower emissions. So
what | say in summary to that is | understand from listening to evidence
that it’s thought we need to claw water back and it would be better in my
opinion to limit the volume of water per farm than limit or specify the area
to be irrigated. An unintended consequence of not letting farmers irrigate
a greater area if they are more efficient, will mean they will intensify the
production on that area and increase the inputs which may cause more
environmental problems. Technology solutions and good management
will help farmers make their water go further and help with the pay back
on infrastructure. Your Honour this is a very important point and | would
ask you to try and not interfere with farm management choices and allow
farmers flexibility as | believe they will make the best choices for their
business and the environment. Do you want to ask anything?

| am interested in paragraph 24, in particular the third sentence:
“‘Unattended consequence”. But we’ll ask that question when we get —
after we’ve heard from cross-examination.

Okay.
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WITNESS H SANGSTER CONTINUES READING TO STATEMENT

Flow Sharing. So just a couple of points on that. | would caution you about
trying to regulate flow sharing agreements. We’'re very practical. We work tog
and will come up with a solution for ourselves that work. We need a framework
or a bottom line, but they’ll come up with better targeted solutions that suit their
particular situation than the Court or ORC ever could. I've got that saying about
the Maniototo look — and | think we’ve moved on from that, but farmers are very

good at policing each other.

We flow-share in the Taieri River as | explained to you. We use
Susan McKeague because there is four of us. For our flow-sharing agreement
with Crossans we just do it ourselves. | would suggest that all ORC need to do
is keep a copy of the flow-sharing agreement and have some sort of arbitration
or meditation clause.

1100

The starting point for calculating irrigation: the Court seems concerned that
people will game the system and try and grab a whole lot of water to maximize
their starting point. For a start, there is not a lot of extra water to grab when
you need it in the hot summer months. Just because it says on a piece of paper
that you're allowed so much water doesn’t equate to the water being available.
We can only take the water when it's there and in the summer dry conditions in
the Maniototo there is not often a lot there. Setting a starting point could be
problematic in some cases, for example a young farmer who has just bought a
property that has not been irrigated efficiently by a previous owner. Should he
be penalized? One size may not fit all, and | think this is an example of

grandparenting.

QUESTIONS FROM THE COURT CONTINUES: JUDGE BORTHWICK

Q. | would say that that’s not necessarily an issue that the Court has raised
but it is an issue that has been raised on, if you can call it, both sides of
the primary sector debate and so the contribution that the Court has made
is to say if that is an issue, how do you test the issue, if it is an issue, and

the Court has made a suggestion about that and I’'m not quite sure where
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the experts got to it but there was a ready test which would be, | would
have thought, acceptable to the farming community to get past the point
that has been brought to us.

A.  Thank you Your Honour.

WITNESS H SANGSTER CONTINUES READING STATEMENT

Water storage: we believe that water storage is an important part of the solution
for all stakeholders. In an ideal world there would be more Loganburn dams
and Falls Dams where people can share costs and benefits. Unfortunately,
these large schemes seem to have become politically, environmentally and

economically too difficult.

Farmers have started to invest in on farm storage because they recognize like
we do that it is better to store water when there is plenty rather than try to use
it directly from creeks and rivers when all stakeholders have different views on
allocations and minimum flows. Modern irrigation techniques require a
continuous flow which is easier to implement out of a storage dam. In the
Maniototo there would be at least 20 large dams that have been constructed in
the last 10 years.

Water storage is part of the solution and | would not like to see it over-regulated
or over-priced to process the necessary consents and there seems to have
been a rapid escalation in requirements for a consent even since we
constructed our dam. Stakeholders, in my opinion should be supportive of
farmers who are prepared to invest in water storage because it makes the
conversations around residual flows, minimum flows and water allocations

much easier.

To the question of how big storage should be, the answer lies in risk mitigation
and what the individual farm business can afford. In our case, we tried to
balance the cost of the dam construction with a view on how many days’ storage
we could afford to hold. In some years it won’t be enough, and, in some years,

it will be more than enough.
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Farming businesses will use other risk strategies as well to manage periods of
draught or reduced water availability such as I've talked about crops: Lucerne,
different stock classes that can be traded; blocks of land in different locations;

etc.

| wanted to give you some comments about review clauses because | thought
you might be interested in that, as we have it in our consents. So we have
reviewed clauses in our consent which we think is a pragmatic approach when
issuing a long-term consent. To us it seemed more preferable to have some
review rather than have to go through the whole exercise and cost of renewing
a short-term consent. The ORC has issued water direction notices before in

extreme situations and turned irrigators off and no doubt it will happen again.

| think that farmers can accept that over time there will be change and | reflect
on the huge change in irrigation practices over the last 20 years and there is no
doubt it will continue and with more science and technology, who knows what
irrigation the Taieri Catchment will look like in 20 years’ time and what impact

will Te Mana o te Wai have.

| think it is important that it is seen to be equitable across all farmers, for
example, we objected to our consent being tied to a minimum flow in the Taieri
River when the other consent above us did not have the same condition. We
accept that in the future if everyone had this condition, we should have it as
well. This was one of the scenarios we asked the ORC when we visited them
prior to renewing our consent and one of the reasons that we wanted storage
so that we could maintain some of irrigation if consents were in the future linked
to a minimum flow in the Taieri, or we got a notice of direction. Everyone has

to expect to do their bit.

Changes to minimum flow conditions: | think farmers accept there will be
minimum flow conditions in rivers in the future and that all stakeholders have
different ideas about what these should be. We have a minimum flow in the
Taieri already. Our Taieri River right adheres to this condition. We understand

it. We start rationing and sharing the water when it approaches the minimum
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flow and we use management techniques to mitigate. Some years we turned

off; other years minor impacts.

Is it practical and sensible to have minimum flows for every little creek and
tributaries with our wide range of unique characteristics? You've heard in
evidence about creeks that dry out and flow underground for example. We
need to do work in this area to understand the hydrology of our tributaries. |
believe minimum flows should be set with a targeted collaborative catchment

group approach rather than one size fits all.

Setting and changing a minimum flow if deemed necessary should take place
slowly over time rather than abrupt changes. Sudden changes do not give
farmers time to adapt and change their farming practices and invest in

infrastructure and can lead to unintended consequences and finally:

The importance of irrigation: Agriculture is vitally important to the New Zealand
economy, particularly at the moment with tourism crippled and in a climate like
the Maniototo, irrigation is essential to the viability of our farming business and

the survival of our local communities.

Land use will move to its most productive return over time. In Marlborough it is
viticulture, Rangiora: lifestyle blocks; Bay of Plenty: Kiwi fruit. A worrying trend
at the moment is the move towards forestry and carbon farming. Beef & Lamb
New Zealand figures show a reduction of 800,000 in sheep numbers in 2020.
Government figures show that sheep and beef farmland will decrease by 20%
over the next 15 years due to forestry establishment.

| am concerned that some people don’t value our agricultural businesses and
their contribution to the New Zealand economy. If we set the bar too high on
consent renewals and/or do not give people time to adjust, rural mental health

and stress will increase.

Will there be unintended consequences such as people selling their farms or

part of their farms for forestry or carbon farming like we’re seeing in other parts
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of New Zealand? Could the Maniototo become one big Naseby Forest? What

effect would this have on the vibrancy of our local Maniototo community?

QUESTIONS FROM THE COURT CONTINUES: JUDGE BORTHWICK

Q.

A.

Now as to do with what are the — what to do with the consents that are in
the system, that is for the Court to decide. So we’ll just leave it at that, |
think.

Yes. Okay. Thank you.

So we are going to take morning tea and Mr Maw will ask you his
questions, all right?

Thank you.

Which means you’re on your oath so you can’t — you can talk to each
other, but you can’t chat to anybody else, all right?

Yes.

COURT ADJOURNS: 11.07 AM
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COURT RESUMES: 11.20 AM

THE COURT: JUDGE BORTHWICK
Are we missing someone? Shall we just pop back to the café and see if they’re

there.

THE COURT: JUDGE BORTHWICK TO MS BAKER-GALLOWAY
Q. Inthe meantime, Ms Baker-Galloway did you have any questions?
A. No, no thank you Ma’am.

Q. Allright we can'’t fill the gap that way.

THE COURT: JUDGE BORTHWICK TO MR PAGE
Q. Mr Page did you have any questions?
A.  (No audible answer 11:21:37).

Q. Okay so we are just waiting for Mr Maw, that’s fine.

THE COURT: JUDGE BORTHWICK TO MR MAW
Usually Court can’t start without me, but on this occasion it can’t start without
you, so good to have you back no worries. All right so we’re in your hands with

any questions that you might have.

CROSS-EXAMINATION: MR MAW

Q. I'm interested in the thinking behind what is your paragraph 13 of the
“Further Thoughts” document and this is the use of the lighter gravely
soils as run-off paddocks utilising the winter crops. So can you just step
me through your thinking around why those paddocks are useful?

A. H Sangster: The don’t get pugged, so they, for example, if it's raining or
wet conditions those paddocks do not get pugged as much as soils under
the pivot.

Q. Isitfairto describe those paddocks as free draining given the composition
of the soil and the gravel?

A. H Sangster: | suppose so.

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

45

D Sangster: | would say actually those paddocks are higher up on the
terrace and, yes, | don’t know you'd say they’re free draining into any
waterways or anything else, they’re just drier ground full stop. They’re
just gravelly dry terraces.

And | wonder whether we might come back to the map where you had
showed the location of the paddock as | understood it, it was the
photograph with the irrigation areas. Now my understanding it was that
wedge of land in a light sort of aqua colour to the left of the pivot?

H Sangster: Yes, yes.

So in short is that where the wintering of stock is occurring at least on this
property?

H Sangster: Well it is this year because we’ve got a crop in the paddock
next door to it.

D Sangster: It's right at the end. (Inaudible 11:24:57)

H Sangster: Yes. So some farmers, for example, would leave their stock
on the paddock they’re actually grazing. So sometimes we do that but if
it's wet conditions and there’s pugging we like to put them on a run-off
paddock and that’s an ideal paddock because it is drier and its next door
to that paddock this year.

UNIDENTIFIED MALE SPEAKER:
That is actually a terrace right round (inaudible 11:25:23).

CROSS-EXAMINATION CONTINUES: MR MAW

Q.

And when you think about the suite of permits that you hold for this
particular farming system, are there any restrictions in terms of the
locations where farming activities can take place?

H Sangster: No.

And when you think about the water permit that was granted in 2020 I'm
going to say, it's permit RM1932201 which is the taking use of surface
water from Shepherds Creek, you’re familiar with that permit?

(No audible answer 11:26:18).

And was that one of the three you referred to for your dam or is that an

additional permit?
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H Sangster: No, no. So there’s three consents for the dam and then
there’s the primary consent which you're talking about, | won out of the
Shepherds Creek Drain and then we’ve got a supplementary take which
is 02 for out of season water or it's actually tied to a flow, | think it's called
the mean flow in the Taieri River so when the Taieri River is at 9.4 we can
take water at a higher rate which often will occur in the winter time when
the — so when the Taieri’s at a higher flow we can fill that storage dam,
that’s a supplementary right.

So | want to just focus on what you'd described as the primary right, so
the 01 permit, does that permit have any conditions relating to the use
which land can be put?

H Sangster: No.

And does it have any conditions relating to the use of inputs in a farming
system, the likes of fertiliser application?

H Sangster: No.

No restrictions on stocking rates?

H Sangster: No.

Is there any requirement within that permit to monitor the effects on a
water quality associated with the farming operation?

H Sangster: So there’s no requirement in the permit.

When you’re thinking about this issue of risks associated with expanding
the irrigable area or in your evidence at paragraph 24 you noted that there
could be an unintended consequence of such a restraint with farmers
more intensively farming within a said irrigated area, when you think about
the drivers for intensity of farm use systems, is it your experience that the
availability of water is perhaps the single greatest driver in terms of the
potential productivity of use of a land?

H Sangster: Can you explain the question again?

Yes. It was a bit long winded I'm afraid. So when I'm thinking about say
an irrigated part of the farm, when you think about the intensity of the
farming activity that can take place on that land, is the availability of water
perhaps the most significant driver in terms of productivity?

H Sangster: It can be but it does depend on the season, yes. So some

years, for example, this year we had a huge rainfall in January, we didn’t
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irrigate at all during January. So, too wet. So yes, so there’s no doubt
about it, irrigated land grows more grass.

So just thinking about this year when you had the January event, did you
then — did that enable more productive or more intensive farming to occur

or was it the other way round in that situation?

THE COURT: JUDGE BORTHWICK

Q.

A.

Mr Sangster’s shaking his head so we just need that response on the
record.

D Sangster: Our place was so wet that we had to wait for it to dry out so
couldn’t grave a lot of land and there was so much water everywhere, we
just had to take stock back to those drier areas of the farm and we
couldn’t, it was just so wet that it was, yes, it was water logged, it was,
you know, you've seen photos of the river running through the middle of
it, well it’s running right through it, so we didn’t have fencing or anything
else, so, for a while there you got nothing and even crops were too water
logged, they don’t grow, so they’re stunted so it's, you know, yes, that
would be my answer, don’t know if that’'s quite the question, but that’s
what happened anyway. It couldn’t grow more at that stage we had to

wait for it to dry out.

CROSS-EXAMINATION CONTINUES: MR MAW

Q.

So when you think about the potential for more intensive use of already
irrigated land, what is it that you have in mind when you think about that
risk?

H Sangster: So, for example, if | had a restricted irrigated area, | would
be multiple cropping it, | would have more fertiliser on it, | would have
more nitrogen on it, and | would be using a livestock that would - gave the
greatest return at whatever particular time it was. | would be strip grazing
it and | would be utilising every blade of grass. If | had a restricted area
and that was the only area | had and it was in drought, I'd be making sure
that | got the most that | could out of that area.
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So when you think about farming systems, isn’t that already the case
where farmers are using their land as productively as they can in light of
the availability of water that they have?

H Sangster: No, so if you think about our farm, for example, which |
tried to explain to you, so there’s lots of water in the shoulders of the
season and that allows us to put in crops and do other things and it really
helps make the whole system work and because we can do that, it gives
us a lot of flexibility, we can have those crops which help us when flows
are low, so we’re not actually having to rely on just a small area because
we have that more water that we can use over a larger area through the
shoulders.

D Sangster: You can have paddocks fell on | suppose too, you can leave
areas that aren’t grazed to get whatever to fall that we’re going to direct
drill, we can spray them out and leave them there six weeks and we know
that on the shoulders of the season we’ll have water again and we’ll
irrigate it and put an autumn crop in | suppose or whatever but, yes, to
get it back into production.

So when you then think about the potential to expand an irrigable area,
presumably you would need to add further infrastructure?

H Sangster: Are you talking about us or farmers in general?

Oh just perhaps as a general proposition, exploring this constraint or the
risks around the constraint on an irrigable area.

D Sangster: It would depend on the irrigation system, if you've got a
hard hose guns or different things, you can, as long as you’'ve got a
mainline or water a source.

H Sangster: So | think the point | was trying to make is that | mean
economics dictate it but in our example, | mean it was better to make the
pivot slightly larger because it gives you more flexibility, but | mean you
can’t be stupid about it because it's too expensive, so the way we get
round that is, | mean, we have a little and a lot of farmers could do this,
put a little bit of K-Line around the outside of their pivot which would give
them a bit of extra feed or flexibility during the spring and the autumn in
particular and | don’t think that’'s a bad thing. There’s still the same

amount of water but they can choose it and I can tell you from our figures
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with the Maniototo Irrigation Company, so we have a roster of 36,000
cubic metres ever roster. Now a lot of the time we don’t use that full
allocation, but there will be a period during the summer dry that we will,
but a lot of the time we don't.

If you're thinking about stretching the water to go a little further, in terms
of the drive for efficiency, would that require a shift in irrigation system to
a more efficient system?

H Sangster: There’s no doubt about it, that pivots, VRI, all those sort of
thing are much more efficient than flood irrigation and border dyke.

And in terms of those, that conversion, you’ve provided some evidence
today around the costs of that, a significant farm investment?

H Sangster: Yes.

And in order then to see a return on that, increases in production would
be required?

H Sangster: Yes of course.

And when you think about enabling the increase or if there’s no restriction
on the increase in the area, there’s the potential for that increase in
production to result in different effects on the environment than in terms
of irrigated land compared to non-irrigated?

H Sangster: What's the question?

| might actually leave that for a different witness. Perhaps I'll put it this
way. You, through your experience with the current planning framework,
there are no controls in terms of the current planning framework in relation
to the intensity of farming land use, and so if irrigation areas are
expanded, again there’s a risk of there being no control on the effects
associated with those increases?

QUESTIONS FROM THE COURT CONTINUES: JUDGE BORTHWICK

Q.

A.

Do you agree with that? But if you’re not familiar with the operative plan,
you should say so?

D Sangster: No | think that your new National Water Policy Statements
and everything else and you can’t — we can’t suddenly convert our farm
to a dairy farm or cropping farm or anything else, we’ve got — it's covered

off like that and as far as BRI goes, that’s put on there for water quality
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and everything else, you know we aren’t irrigating drains and we aren’t
having run-off and we can stop irrigating those paddocks, we, it's an
environmentally friendly way.

H Sangster: So | think when you talk about an increase in production, |
mean we haven’t changed anything that we were doing, what it means to
us that we would perhaps grow our lambs a kilo heavier for example. So
we're not talking about suddenly doing a lot of dairy or extra cattle or
anything else, so we’re just talking about doing what we do at the
moment, but doing it better and also having more security around the fact
that we know that we've got the water in the summer and that its
future-proofed for some time in the future if we had to turn our water off,
we would have the storage and it would be more reliable, so you're not

exposed to the store market.

CROSS-EXAMINATION CONTINUES: MR MAW

Q.

A.

O

But there are no restrictions in your consents that would stop you
undertaking some of those activities within your irrigated area?

H Sangster: Well | think when they — there’s all the regulations coming
from Government about waterways and water quality and all those things
and we factored all that in to when we were trying to design our proposal,
so | mean we’re aware of that and we think we farm with that in mind.
Thank you. You provided some evidence in relation to flow sharing and
the arrangements that are in place with respect to your takes?

H Sangster: Mhm.

In terms of the flow sharing agreements, they work outside of the
consenting regime, have | understood that correctly?

H Sangster: So | couldn’t tell you about the Taieri, but | know that, know
the one in the Taieri, some of the people on the Taieri flow sharing aren’t
tided to the minimum flow in the Taieri, we are, the others are doing it
voluntarily, whereas with the take with Crossans, that is a condition of our
consent that we flow share with them or they have to flow share with us
really because we're downstream.

So is that a restriction on your permit?

H Sangster: Yes.
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Q. Isthere a similar restriction on their permit?
A. H Sangster: Theirs, yes. So that has been in place since 2013 when
they renewed their permit.

Q. Thank you, those are my questions.

QUESTIONS FROM THE COURT CONTINUES: JUDGE BORTHWICK TO

H SANGSTER

Q. So again in relation to your paragraph 24 and again the same sentence
that Mr Maw’s been asking you questions about, similar evidence has
been given but no explanation has been offered by the withesses as to
the increase in intensity in production if you’re not able to expand your

irrigable area and do you understand that that’'s what we’re talking about

A. Yes.
1140
Q. —it's nottaking irrigable area, it's not the removal of irrigable area, it’s the

expansion out if the area’s not hitherto irrigated, so that’'s what the area
guestions about, so you understand that?

A.  Mhm. So, you know, it costs a lot of money and if you can spread that —
your allocation. | mean, | don’t — | wouldn’t mind having a monthly
allocation or whatever it is, but I'd like to be able to spread that water over
a bigger area if | could. That would give me a lot more choices and a lot
more profitability, but you know, like we do, using that K-line strategically
SO not investing in infrastructure that is fixed but having some flexibility
around the edges and when there's plenty of water would really, really
help farmers’ bottom lines.

Q. Yes, and the counterpoint of that is that there is nothing in the operative
plan and nothing in this Plan Change which manages the outputs of
increase usage of land under irrigation and | think you've acknowledged
that as well? For the record, if you could just say yes?

A. Oh sorry, yes.

Q. Yes, okay. And so I'm really interested in your answer that well, if you
don’t expand the area which may be irrigated then farmers will just more

intensely farm their current farming area and for example whilst if you put
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another KG on the lambs, so how do you achieve that? Where would you
do it in terms of your property and how do you achieve them?

So the best way to do it is to grow specialised crops so you could do that
for example. You could put in paddocks of Chicory or Rape. Lucerne’s
also very good, that type of thing, or new grass: high quality; more Clover,
Plantain so it's about feed quality and growing them quicker.

So feed quality. Is it necessarily about putting more stock on the land?
No. And I think at the moment like there really is a drive towards getting
more value from what you've got rather than...

From what you've got rather than increasing endlessly a number of
animals?

Stock numbers, yes.

Okay, all right, and then so if you are improving the quality of the feed,
you've got the energy you need for the, | guess the meat on the lamb, is
it necessary, do you also have a case that you need to put more fertilizer,
more nitrogen on the land?

So we just put the same.

You just put the same?

Yeah.

So you're improving, or you're being more selective in the crop type, but
you're not necessarily putting more fertilizer, more nitrogen on the land?
So look we soil test and we put on what is required.

What is required, okay, all right, that's helpful. And that was my question.

QUESTIONS FROM THE COURT: COMMISSIONER BUNTING — NIL

QUESTIONS FROM THE COURT: COMMISSIONER EDMONDS - NIL

THE COURT: JUDGE BORTHWICK

Q.
A.

Q.

Those are the Court’s questions, so thank you for your presentation.
Thank you. Good luck.
Thank you.

WITNESS EXCUSED
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RACHAEL ANNE ARMSTRONG (AFFIRMED)
MARK JAMES MACGREGOR (AFFIRMED)

THE COURT:

Q.

All right, so we’re just going to ask Mr Maw to help us out by confirming
who you are and whether you've provided a brief of evidence which | think
you have. You have?

M MacGregor: Yes, thank you.

MR MAW TO WITNESS ARMSTRONG:

o »

0> 0 >0 >0

Right, we’ll start with Mrs Armstrong.

Yep.

If you could state your full name for the record?

Rachael Anne Armstrong.

And you are here speaking today in support of a submission lodged by?
Balquhidder Farming.

Thank you. And Balquhidder Farming Ltd has lodged a submission on
Plan Change 7?

Yes.

And you have also prepared a summary of the key points that you wish
to make in support of that submission and a copy of those key points has
been circulated to the Court this morning?

Yes.

And do you confirm that the evidence that you are about to give is true
and correct to the best of your knowledge and belief?

| do.

MR MAW TO WITNESS MACGREGOR

Q.
A.

Q.

Now Mr MacGregor can you state your full name for the record please?
Mark James MacGregor.

And you too are here giving evidence in support of the submission lodged
by Balquhidder Farming Ltd on Plan Change 7?

Yes.
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Q. And do you confirm that any evidence that you give today is true and
correct to the best of your knowledge and belief?
A. Yes.

Q. Now I take it that you would prefer to read the summary statement?

MR MAW TO WITNESS ARMSTRONG:
A.  Yep.
Q. Okay I will leave you to do that and then | may have some questions and

the Court may have some questions.

MARK MACGREGOR READS SUMMARY STATEMENT:
Good morning everybody. My name is Mark Macgregor and this is

Rachael Armstrong.

We have a small family run farm in the Nenthorn Valley in East Otago we farm

with our two children Liam and Paige.

Neither of us feel comfortable up here presenting this so you'll have to bear with
us, but we feel so strongly against the Plan Changes and what it will mean to
the future of farming not just for us but for everybody, so we would like to

present this to you.

My dream has always been to own my own farm. | left school when | was 15
and worked on various farms, then | went shearing for 20 years. | shore in
the UK, America, Australia and New Zealand. | bought my first property, a
lifestyle block in Oamaru when | was still shearing and then eventually
Rachael and | bought a 115-hectare property: Matakanui. From there we
purchased a 480-hectare property at Oturehua, and then a 720-hectare
property at Dunback. In 2017 we purchased 'Rockburn’ where we are now, a
740-hectare property with an irrigation right out of the Nenthorn River.

We have not been lucky enough to have the backing to get us into farming. All
of these properties that we have bought have been run-down and have required

a lot of work: new fencing; stock water; stock water schemes; re-grassing, and
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irrigation systems. This has enabled us to add value to each property along
the way providing the capital in order to purchase an economical unit to support

our family.

So through hard work - 20 years’ shearing and 10 years of developing
properties we were in a position to purchase Rockburn which we hope would

be our forever farm.

Within re-financing Rockburn, it was at an extreme limit of debt servicing. With
also requiring a lot of love, it also did have the infrastructure of our irrigation
in place. While it had not been used to its full potential, we and the bank could
see the benefits it would provide in the form of finishing stock and establishing
winter crops and feed to keep us out of the volatile stock market. It would
safeguard us against draught conditions prominent in the East Otago region.

For example fat lambs fetch between $115 and $120 where a store lamb can
be $60 to $80. This year, we didn't have to store a lamb. The irrigation allowed

us to grow enough feed to furnish our lambs.

The water allocation associated with Rockburn is extremely important in

keeping us viable and servicing our debt.

RACHAEL ARMSTRONG CONTINUES READING SUMMARY STATEMENT:
Plan change 7 has very real effects on our performance as an economical

farming unit and poses a very real threat to our viability.

Policy 10A.2.2 which looks at imposing a short-term frame of only six years.
This not only allows us to plan to the future but able to react to changes in the
environment with any real certainty. We as families, need more certainty so
that we can adapt and move forward with the changing times, with confidence
that what we have undertaken in terms of investment and progress will remain
within current permit conditions. A longer timeframe is necessary so that

financial and productivity plans can be made.
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We purchased Rockburn, a property requiring a major amount of development
on the irrigation scheme to be done to establish it as a profitable and viable
unit, and to service our debt. Under this policy any current and future
developments are going to be risky as we have no assurance as to their future

legal ability.

Short time frames are also going to impose higher financial burdens on us.
We are currently in the process of renewing our deemed water permit. We are
halfway through its completion and it has already cost in excess of $15,000.
This is a huge expense and it is unrealistic to expect us to do this every six
years, especially as such a short timeframe does not let us plan for the future,
limits our confidence, and our ability, and also the bank backing to adapt to

these changing conditions.

For us a longer timeframe is vital as it provides us more certainty, allows us to
plan longer-term and make more decisive decisions. It provides flexibility to

adapting changes in climate and farming systems.

We also oppose rule I0A3.1.1 which aims to limit water use in terms of area
under irrigation to that used in the irrigation season of 2017 to 2018, and to

limit total water take to that used between 2012 and 2017.

This is a very damaging and detrimental way to determine future allocations.
It effects grandparents’ water use, How did they come up with the arbitrary
years? Had they considered the changing environmental conditions like more
prevalent and longer periods of draughts? How did these irrigation seasons
compare against a 10-year average? Have they looked at the different regions

rather than putting a blanket cover over the whole of Otago?

It is unfair to base water use to one single irrigation season. Water use is
seasonal-dependent. Records fluctuate from year to year depending on the
amount and frequency of rainfall within a season as well as farm management
practises for example crop rotation and pasture renewal. Draughts have

become more common. Water is the key to productivity and viability in such
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conditions. Us as permit holders who make substantial investments to increase
the reach and efficiency of our water takes, while still operating within our
current permit conditions, should be able to continue irrigating this land. The
prohibition of this is both extremely unfair and detrimental to the permit holder.
| cannot see how the Council can go back in time and apply a date that is no
longer current to where we are today. Everything changes, whether social,
economic and technology. How can you base future water allocations on data
from four to five years ago? You have to remain in the present to allow us as

farmers to farm within current conditions.

These rules of in effect grandparenting water use also do not consider any
investment the permit holder has made in good faith and within their current
water permit conditions since these arbitrary dates. Using data from the past
to base future water allocations is unfair and will have significant negative
impacts on farmers in these draught prone areas who rely heavily on their

current allocation to survive and remain viable.

As earlier mentioned, we bought Rockburn in April 2017. The previous owners
had invested in irrigation infrastructure but had not really been used. We
purchased this property as we could see its irrigation potential. East Otago is
renowned for its draught conditions and the last two years have been good
examples of this. Being able to grow feed in such events is vital to ensure the
wellbeing of our stock and to remain profitable. Our goal since possession has
been to improve the effectiveness and efficiency of the current irrigation system

which we have done whilst still operating within our current permit conditions.

In 2018 our dam permit came due. During the process of renewing this we had
extensive discussions with Otago Regional Council staff. We have plans to
invest heavily in the irrigation system to improve its effectiveness and wanted
to ensure any investment made would be valid in the future. They reassured
us on numerous occasions that as long as we could prove that we were using
our current allocation then we would keep it. Since then we invested heavily
with regard to capital and infrastructure to achieve the whole potential of the
current system. We have spent in excess of $157,000. We replaced an electric
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pump. We have upgraded to a diesel pump at the river. We have replaced
underground mains. We have built a ware in a dam for increased water
storage. We have replaced above the ground aluminium pipes with K-lines and

we have replaced our (inaudible 11:55:11) with PVC pipe.

The inclusion of the above rules would render this huge investment even
though made within the confines of our current permit condition, non-compliant
and prohibitive. This would not only impose a significant burden on our financial
situation, as this investment will never be able to recoup its cost, but also

significantly inhibits our ability to operate viably within this draught prone area.

This is punishing us for future-proofing our property against draughts and
allowing us to remain profitable on these dry years. Making us apply for
non-compliant activity consent when we have been working within our current

water conditions is really extreme.

We undertook these developments to get ahead, to service our debt and to
ensure the best welfare of our stock.

| feel we also need to mention that we are the only water take from the Nenthorn

River. Our take has no implications on any other surrounding properties.

Through the process of renewing our deem permit we were required to employ
an ecologist to examine the health of the river. Matt Hickey from Water
Resource Management did his investigations. His findings show that the health
of the river was in a good state. The habitat and fish species above the point
of take were the same as those below the point of take indicating that us taking
water from the Nenthorn River was not having any negative effects/impacts on
the environment. Matt Hickey’s report has been presented to the Otago

Regional Council.

We have worked hard all our lives to achieve our goal of farm ownership and
operating a viable farm to provide for our family. Farming is all we know. It is

what we love. Itis our livelihood, but quite honestly, if this policy is passed, our
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ability to continue farming Rockburn which we had hoped would be our forever
farm, will be in very real jeopardy. We will never recover the capital that we
invested in developing the property with regard to its water use, as water
records during the seasons of 2012 and 2017 and 2017 to 2018 show very little
low water use. Our future water allocation will be at a minimum rendering this

property not far off a dry block land.

We will need to reduce stock units as we will no longer be able to produce the
feed required. We will struggle to make debt repayments and our farm will no
longer be worth what we paid for it four years ago as it will no longer be capable
of irrigating 19 hectares of flats which was reflected in the purchase price. We
want to continue farming here to provide for our family and support the
community but these policy changes have serious implications. Please
consider the amount of effort, resources and capital that we invested and how

these policy changes will affect us. This is our livelihood.

THE COURT: JUDGE BORTHWICK

Thank you. Now | am just going to see if Mr Maw has any questions and he
may well do. | think in part possibly because some of the rules are moving on.
The schedule again is moving on. It is a bit what | was talking about this
morning. Actually there are some changes which are moving in response to
farmers’ legitimate concerns and quite some distance, so some of the things
that you are rightly concerned about may be addressed but maybe some other
matters are at large, so, yes, with that in mind, and that is what | was talking
about, someone, somewhere has to effectively start communicating what those

changes look like, but it was a bit early in the process for that to happen.

CROSS-EXAMINATION: MR MAW

Q. Thank you for the statement this morning and thank you for raising what
are very real issues with Plan Change 7 as it was codified in terms of the
effect of the provisions as they then were on the farming system that you
operate. As Your Honour has just mentioned there have been some
movement or changes in relation to particularly the schedule in Plan

Change 7 to seek to address what are very real concerns being raised
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and | want to ask you some questions this morning about your farming
system and particularly your irrigation to help understand whether the way
in which the method and the Plan Changes adapting is actually
responding to some of the concerns you've expressed. So you've
indicated in your statement this morning that you purchased Rockburn in
20177

A. M MacGregor: That's correct, yep.

Q. And it is a 740-hectare property and is it that there's 90 hectares of
irrigable flats on the property?

A. M MacGregor: Yeah, that's correct, yeah. Yes.

Q. So can you tell me a little more about the irrigation system that is in place
on the property?

A. M MacGregor: So we have a right out of the Nenthorn Stream and it’s a
right of 60 litres a second. It's a sole take. We’re the only one that takes
any irrigation water out of that creek, so that is pumped into a storage
dam, so that dam is filled over the winter from run-off from our hill country,
so the start of our irrigation season, that dam is completely full and we
use the takeout of the river to top that dam up during the season when
it's needed.

1200

Q. So winding the clock back to 2017 when you took over the property, the
deemed permit was in existence at that point?

A. M MacGregor: Yes.

But wasn’t being exercised?

O

A. M MacGregor: There was a pump in the river, a little single phase pump
in the river that pumped, we estimated about 10 litres a second out of the
river, so it was completely uneconomical and it's been changed now.

Q. So you described having replaced an electric pump, so you’ve replaced
an electric pump, so you've replaced that particular pump?

A. M MacGregor: Yes, so that was a single phase pump in the river, so we
have replaced that with a diesel pump that lifts our 60, | think it's actually
55 litres a second out of the river, sorry, not 60, and that does it-

Q. And you’ve been able to take then your full allocation using the diesel

pump?
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M MacGregor: Yes we have, yes.

And what would have been the first year that you took your full allocation?
M MacGregor: Yes | think the fir- 17 we used a little electric pump and
then in 18, 19 we replaced the pump with a diesel pump, yes.

R Armstrong: And then last year was the first time we had the pump at
the other shed going completely —

M MacGregor: So we’d also replace a pump that is used for the irrigation
system, not the one out of the river, that has also been replaced as well
with a three phase variable speed drive, much more economical pump in
the — out of the irrigation pond.

So sticking with the pump taking the water out of the river, is there a water
meter attached to that?

M MacGregor: Yes that’s all part of our consent. There has to be a water
meter there.

And that water meter, is it a new meter that’'s been put in place with the
diesel pump?

M MacGregor: Yes it’s all been done at the same time.

So you’ll have a record from that point in time showing the maximum rate
of take from that pump?

M MacGregor: Yes, we've got it and you've got it as well, yes.

And when you think about the area of land under irrigation, can you
describe to me how the land is irrigated, what irrigation system you’re
using currently?

M MacGregor: Okay, so when we went there, there was some
underground mains in, probably about three quarters of it was
underground mains and they used a few K-Lines and they used
aluminium pipes and sprinklers that they used to move every day. So
now they don’t exist, we, the whole lot is K-Line.

And when did you get the full extent of the K-Line in place?

M MacGregor: We’'re just getting it this summer was probably the first
time we’ve had it all up and running.

So when you think about that K-Line, it is essentially being used on areas
that had previously been irrigated using the aluminium pipes?

M MacGregor: Yes, yes it was, yes.
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And the irrigation using the pipes, | want you to think about the period of
time from September 2017 through to March 2020, and so the area of
land under irrigation at that point in time, tell me about that?

M MacGregor: Yes well they had some K-Lines and to be totally honest
| wouldn’t know how much area they could cover with those aluminium
pipes. To me it was a very time consuming inefficient way to use your
water.

So thinking about that date range, would you have been irrigating at some
point during that period of time so the 2017 to 2020, the 90 hectares of
land?

M MacGregor: No, no we don’t, we use that land, we grow some crops
to finish our lambs, we grow all our feed to make winter feed, make
baleage and silage out of, so once we’ve used that water to establish
those crops, those paddocks are not watered again over the summer,
sometimes we can put another crop in, in the autumn and they’ll be
watered again in the autumn. With that allocation water we’ve got, it's not
enough to do everything all at once. Our other permit out of the pond that
we irrigate out of is only it’s, - yes a storage dam, it's 60 litres a second
but it's only for 12 hours a day, so the pump we’ve installed only takes
30 litres a second but we do it for 24 hours a day.

So when you think about the area of land you had under irrigation
between 2017 and 2020, if | ask you to shade on a map of your property
the maximum extent of irrigable land, over that period, you'd be able to
do that for me?

M MacGregor: Yes, yes.

And if you think about that area as representing the maximum amount
that you've irrigated, so if you've irrigated a paddock once in that time, it
would be included, are you irrigating areas beyond those areas after
20207

M MacGregor: No, no.

So when we think about Plan Change 7 and these changes | mentioned
a few moments ago, one of the changes that the experts are
recommending to the Court, relates to the maximum area under irrigation,

not being fixed to the 2017 year, but to cover that three year period, so in
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so far as you’ve been irrigating over that three year period, you would sit
within what the experts are recommending, so that’s one of the changes
that is being recommended. Perhaps the other concern that | understand
you to have raised relates to the change in your irrigation infrastructure,
particularly the pump, so you’ve described today that you now have a
pump that can take at your maximum amount under your permit, so the
in-river, the, it's not an in-river, the take from the river, your diesel pump,
another one of the changes being recommended by the experts is that
provided a maximum rate of take was taken prior to June 2020 | think was
the date, 30 June 2020, so if we think about that date, would you have
been taking using your new diesel pump at your maximum permitted or
authorised take before 30 June 20207

M MacGregor: Before, yes.

R Armstrong: Yes but you've got to remember this year, January we got
six inches of rain. We didn’t need to irrigate. So that’s going to show a
big difference in our maximum take as well.

So when you think about the way that the schedule is now intending to
operate, it's about reflecting the maximum rate of take, not the average
of takes over a period of time, so concerns about gaps or drier years,
those concerns have sought to be addressed in the changes that are

being made.

QUESTIONS FROM THE COURT: JUDGE BORTHWICK

Q.

A.

So do you understand what Mr Maw’s saying, as long as you’ve hit your
max, what’s likely to be the maximum at once, before 2020 —

R Armstrong: Okay.

- then that’s it, we’ve secured what we think is you going forward if you
like under the schedule?

R Armstrong: Okay.

If of course you’ve been wet for the last three years since taking over the
property, that's a bit more difficult because you wouldn’t have been
pumping?

R Armstrong: Okay.
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What do you think? We want to know where the gaps are so we can see
where the response should come so if there are gaps in what we'’re
saying, we need to know?

M MacGregor: The gaps are - like when we got that rain at Christmas
time, we have to take our pump and everything out of the river because it
just floods. Some of our land that we normally have stock on, we can’t
put stock on it because it's under water. So they’re — that’'s where our
gaps occur and when we’re on our crop rotation and our grass rotation
around the irrigated country, there can be gaps there because we — that
paddock is, we've just watered it to get it started and then it’s fine, it's
away or the Lucerne might be too high to cut, so we don’t water it until
we’ve cut it, so that’s where our gaps sort of fit in our programme, is that
Yes, kind of but | still think you're covered. As long as you've irrigated —
as long, the maximum area, you are not required to water all of that
maximum every year, but once and so many, many farmers have a mixed
model of farming, where only some paddocks are irrigated. Some
paddocks are irrigated, once or twice or spring or autumn to start the crop
up and that’s it. But provided that 90 hectares has been irrigated at once,
if not many times over you know, the relevant period, that’'s enough,
you’re in. | think what the plan change is trying to do is to is, and there’s
a lot of debate around whether it should, it's a question for the Court but
it's not to irrigate another hectares somewhere over there. So it's moving
away from that because there are land use implications.

A Armstrong: So, for the water take as well if we had irrigated the 55 —
taken 55 litres a second out of the dam — the river once then that’s...
That’s your maximum.

That’s, yes okay.

And then the question is, you know because you guys haven’t owned the
property that long, it's only three years and it's got you know, new
irrigation infrastructure all going to k-line but is that maximum, you know,
a reasonable maximum if you like, for the growing conditions that you got
out there?

A Armstrong: Yes.

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

o> 0 »

o> >0 >0 P

65

M MacGregor: Yes.

And if it is, | think you’re all right under the schedule.

A Armstrong: Okay.

But is there something that we’re not getting. So, for example irrigation —
we got a lot of folk who might have stranded irrigated infrastructures, so
they’ve put down the main line but they haven’t got it so far as actually
putting in the pivot or putting in drippers of whatever it is, for cherry trees.
So the proposal from the parties is that it is enough to get the irrigation
mainline in even if you haven’t rolled out the rest of it. But in your case, |
think you say you actually have rolled out your k-line now. You've...

A Armstrong: Yes.

Yes, you've made that investment that’s there so | don’t there’s an issue
about stranding investment, as far as that goes but is there any other
investment that you’ve made which could’ve been stranded, maybe
stranded of a different type you know, and | was thinking well maybe
you’re talking about your pumps but I'm thinking you probably your pumps
are all right but if you were talking about your pumps then that would be
something we’d look at.

M MacGregor: Everything’s done isn't it?

A Armstrong: Yes, no we’ve finished here.

M MacGregor: Pretty much everything’s done. Yes.

Everything’s done, it’s actually all been used too.

A Armstrong: Yes.

M MacGregor: Yes.

What do you reckon?

THE COURT: JUDGE BORTHWICK TO MR MAW

It's covered. The situation’s covered. No, it's been helpful and it’'s helpful to

have some actual on-farm situations to test the evolving thinking around the

schedule to make sure it is responding to the situations that have been helpfully

raised in evidence.
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CROSS-EXAMINATION CONTINUES: MR MAW

Q.

>

A.
Q.

The final topic that | wanted to discuss with you, | suspect will be very
brief but we’re see. You have a deemed permit and you are the only take
from the Nenthorn River, is that correct.

A Armstrong: Yes.

M MacGregor: That’s correct yes.

Does your permit by any chance have any priorities recorded on that
you’re aware of?

A Armstrong: We’'re the only priority | think.

| have no further questions. Thank you very much.

QUESTIONS FROM THE COURT: COMMISSIONER EDMONDS

Q.

Q.

| just had one question. That was all very helpful thank you. [ just don’t
know where the creek that you’re taking the water from is. | wondered if
you were able to tell me about that.

M MacGregor: Well, it comes of a —it’s called the Deighton Creek and it
comes from the country Macraes right round into the stuff that the DOC
own. There’s it's quite a bit catchment. We probably should have some
photos in too because like, it's not a very big creek but there’s a lot of
water comes down it, it's a huge catchment, you know. It's called the
Deighton Creek.

Okay. Well, thank you for that. It gives me more of an idea.

THE COURT: JUDGE BORTHWICK

Q.

We have no further questions. Would say that it is really important for the
schedule now to be properly communicated to everybody, there’s still
some work to be done, but it's more or less now everybody is moving and
all the witnesses that are moving in the same direction. So we think you

are covered, but we're, we’'ll keep you in mind, we’re just not sure, yes.

THE COURT: COMMISSIONER BUNTING

The thing is we'’ve just received an update to the way the schedule works and

experts are going to take us through how it works and we need to be sure that

we understand that and it’s ...
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THE COURT: JUDGE BORTHWICK

We’re kind of like the farmers in the room and as much as no-one’s actually
pitched it to us, so we’re just sort of reading it and we’re going, ooh, what does
that mean and we think we broadly know what it means, but the withesses
actually have to come back and explain themselves and they’re going to be
doing that next week but that, yes, but we’ll keep that in mind, yes. All right,

very good, thank you very much.

R ARMSTRONG:
Thank you.

M MACGREGOR:
Thank you.

WITNESSES EXCUSED
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THE COURT: JUDGE BORTHWICK
| think we’ll just move onto, yes, we’ll take lunch at 1 o’clock if we just finish the
primary sector case. So Mr Crutchley.

GEOFFREY ROBERT CRUTCHLEY (AFFIRMED)

MR MAW CONFIRMS WITNESS CRUTCHLEY

Q. Could you confirm your full name for the record please?

A.  Geoffrey Robert Crutchley.

Q. And you've lodged a submission on Plan Change 77

A. | have.

Q. And that submission was lodged in your own name?

A. It was.

Q. And you have prepared some notes highlighting the key points that arise
with respect to your submission on Plan Change 7?

A. It'strue.

Q. And you've circulated with the Court a copy of those notes?

A. | have.

Q. And do you confirm that the evidence that you're about to give is true and
correct to the best of your knowledge and belief?

A. ldo.

Q. If you could perhaps take the Court through your summary and then

remain for any questions?

WITNESS READS SUMMARY STATEMENT

Thank you for the opportunity to speak to my submission. My Name is
Geoff Crutchley. | am a farmer from Maniototo and hold shares in the Maniototo
West Side Irrigation Company which is part of the Maniototo Irrigation Scheme.

My involvement in water management spans nearly 4 decades. | was Chairman
of the Maniototo Irrigation Scheme in its various forms from its commissioning

in 1984 until | retired in 2016. | Chaired the Taieri Trust for its first three years

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

69

from 2000. | remain as Chair of Upper Taieri Wai (Inc) which began as the
Upper Taieri Water Management Group in 2006. This group is currently
engaged in a major wetland management project named Tiake Maniototo. |
served as Chairman of the Kyeburn Catchment Company during the consenting

process.

In my submission | state my opposition to Plan Change 7, believing it to be
flawed in both method and intent. | note that changes to the proposed plan
have been submitted regarding the averaging of historic takes, and the

requirement for applications to seek reduced allocation.

| believe the need for these changes is indicative of the haste in development
and the failure to adequately consult, casting doubt on the fundamental

assertion that the existing plan is not fit for purpose.

Discouraging increase in irrigated area as has been discussed by previous
witnesses, is contrary to efficiency and "best use" objectives. Water quality
issues have been unjustifiably associated with irrigation, but where there has
been a correlation it has involved intensive land use with high application rates.
In a water short region, it can be sensible to increase the land to water ratio

where land is at a lesser premium than water.

| suspect that this focus on area stems from assumptions made in the Skelton
report, which falsely linked deemed permits in the Taieri catchment to a large
number of conversions to intensive land use. | am concerned that this may
have contributed to efforts to reduce or limit the water assigned to these permits
because in fact, the small number of such conversions in Maniototo is mostly
dependent on RMA consents. It has nothing to do with deemed permits.

1220

Concern about "over-allocation" also seems to be a major driver. Although the
Taieri river is often described as being over allocated, this state is of no
significance to the health of the river. Where minimum flow settings are in

place, any application to take water for immediate use should proceed under
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the existing plan without posing any threat to other uses or to the health of the
river.

It should be kept in front of mind that the reason for this upheaval of the lives,
and businesses, and the general wellbeing of so many rural families is the

failure of the Otago Regional Council to meet its obligations.

In these circumstances | believe the fairest compromise will allow applications
to proceed under the existing plan where minimum flow settings are in place.
Where these settings remain to be determined, the status quo should be
maintained by the issue of non-notified consents, until such time as this work

has been completed.

In conclusion, | reiterate my disappointment that this plan signals an
abandonment of the effects-based approach that was the main characteristic of
Plan Change 6, or the important characteristic, that was an approach which
promised to incentivise and harness the energy, and the expertise and the

passion that exists in communities.

Inflexible, top down, rules-based approaches tend to alienate the people most
capable of owning the problems and developing innovative solutions. These are
the people we need if we are to sustain the community-based structures that
are required to honour Te Mana o Te Wai.

CROSS-EXAMINATION: MR MAW - NIL

QUESTIONS FROM THE COURT - JUDGE BORTHWICK AND
COMMISSIONERS BUNTING AND EDMONDS - NIL

THE COURT: JUDGE BORTHWICK
Thank you very much for your evidence Mr Crutchley, | have no questions, |
understand from where you are coming from and the perspective that you have,

so your evidence is clear, thank you.

WITNESS EXCUSED
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THE COURT: JUDGE BORTHWICK
Shag Valley.

JAMES ALEXANDER THOMSON (SWORN)
FOR SHAG VALLEY IRRIGATORS GROUP

MR MAW CONFIRMS WITNESS THOMSON:

Q.
A.

Q.

O

o »

o> 0 »

Can you state your full name for the record?

James Alexander Thomson.

And you are appearing today to give evidence in support of the
submission lodged by the Shag River Irrigators Group?

That is correct.

And you have prepared a summary of the key points that you wish to
make with respect to that submission and Plan Change 7?

That is correct.

And a copy of your notes have been circulated with the Court just now?
Yes.

And you confirm that the evidence that you're about to give is true and
correct to the best of your knowledge and belief?

| do.

Perhaps if you could take the Court through your summary and then
remain for any questions?

Certainly.

MR THOMSON TO THE COURT: JUDGE BORTHWICK

Your Honour thank you for the opportunity. Indifference to the Tangata Whenua

| prefer to refer to the Shag as the Waihemo because it actually gives some

consequence to how the Waihemo works in that 70% of the water in the

Waihemo is carried by way of the aquifer. So whilst we still use the colloquial

titte, we’re basically a likeminded group of seven irrigators who decided to

present collectively, we are members of our catchment group and felt that this

was a more efficient way of making our thoughts known.
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We feel very much that we’re collateral damage in this situation because of the

climatic difference we have to the traditional irrigation areas.

MR THOMSON READS SUMMARY STATEMENT

So one, we oppose Plan Change 7 in its proposed form as it fails to take
cognizance of the various climatic differences experienced in Otago. And in
fact, the Regional Council, its current plan for freshwater management units has
East Otago and North Otago in a collective area, so what we have there is a
provincial area that in the south catchments support Opotiki Forest to the

extremely dry tussock lands of the Upper Waitaki and the Kakanui.

We suggest that treating the Waihemo on the same basis as Central Otago is
manifestly unfair and | have actually supplied the Court with rainfall records that
have been kept over 67 years at Ford’'s Dairy Farm for the Meteorological
Service which shows the spread and the overall impact that rainfall can make

on water usage in the Waihemao.

We totally oppose the proposal to limit consents to six-year terms on exactly
the same basis that a lot of other submitters have made. But one of the things
that we believe very strongly with in the Waihemo is the more efficient use of
water and currently 44% of our members have or have under construction water

storage facilities to allow water takes when the river flows are high.

The current health of the Waihemo is reported by land, air, water Aotearoa on
a 10-year trend: 2011 to 2019 as the river being in the top 25% of lowland rivers
in most measurement categories and in fact, the ORC’s own 2014 study stated:

“Water quality in the Waihemo is generally good”.
We’re aware that the Regional Council has other studies that have never seen

the light of day because we actually had nine bores put down into the aquifer

to measure water quality and we’ve never seen any results from that study.
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We submit that the proposal to limit consents to a six-year term will undermine
the development of more storage capacity and the adoption of modern irrigation
technologies and has been alluded to by other submitters: capital requirements
to borrow that money you need some tenure of supply or otherwise lending

support is far harder to get.

Thirdly: we oppose the proposal to take, or the original proposal on the water
usage and | understand that that as the modifications are now being in place.
However, again, referring to the recorded waterfall, I'm a Southlander by birth
and people always ask me about living in East Otago and | say that on a six-year
average you have two dry; two average and two wet years. Don’t think this is
Southland and in fact, if we take the 12 to 19 years, we have had two years
below average, one average and four years well above so for us to take water
in those years that are well above? It's not only unnecessary but would be

irresponsible.

As a group, we fully support the desire to support, protect and enhance our
environment and use our resources wisely whilst protecting the underlying
values of the Tangata whenua and the Waihemo Catchment. We believe that
consultation and collaboration offer a far greater way forward than the current

Council policies. That's us.

CROSS-EXAMINATION: MR MAW

Q. Thank you for your statement and I'm interested to know a little more
about the source of water for the group. Are you operating under a
standalone permit or is it a combination of deeds and permits, or?

A. | currently understand according to your counsel’s information there are
17 permits issued for the Waihemo. In my particular case, | have two
permits so | would think that there was a multiplicity in some of them and
there are currently to our knowledge only seven of us who are using
irrigation.

1230

Q. So let’s start with your two permits. Are those deemed permits?

A. Yes.
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And in terms of those permits, have you lodged an application to replace
them?

| don’t need to at this stage because our permits don’t come due ‘til ‘23,
‘24.

Okay. Are those permits Resource Management Act permits? Have the
old deemed permits been replaced at some point?

Well my understanding is that they’re still deem permits.

In terms of the two permits that you are perhaps more familiar with, do
those record any priorities on them?

Well we are — the use of the river is governed by a minimum flow and
we’'ve worked within that, as a group, within that flow for 40 odd years.
So do you have a flow sharing agreement with the other water users on
the river?

No. We are all limited by the flow at a certain point in the river, both
upstream and downstream.

Right, so in a sense, once the minimum flow is hit, you will simply have to
switch off at that point?

That is correct.

So there's no, what’s been described furiously, as water sharing amongst
the groups where perhaps one of you takes on one day and another takes
on another day, as the river gets down to its minimum?

No. And I revisit the fact that a large percentage of our water is in the
aquifer so that the river can at times appear to be extremely low but there
is still river flow and variation in it.

In terms of your two takes are they groundwater takes or are they from
the river?

They are pumped from the river.

Okay. Now in terms of your — I'm assuming you have a farm property
yourself?

Yes.

And your water’s used for irrigation?

That is correct.

And what’s your irrigation system?
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| operate a K-line irrigation system. | have the drawings to install a pivot
but I've been actually waiting — the property that | purchased had existing
consents from the Waitaki District Council for the removal of gravel and
part of the reinstatement of that area is — I've built storage facilities and
again I'm simply waiting to see how this bears out as to our next course
of action.

So in terms of the land under irrigation, what hectarage give or take would
there be?

The property is 181 hectares. Currently there are 40 hectares under the
K-line but that is only utilising one of the consents. Because of the
logistics and the building of the pond | haven’t used the larger of the
consents so I've been taking the one that allows me to take 12 litres a
second. My other one actually allows me to take 17 and | haven’t touched
that as yet.

So when you say you haven’t touched it as yet, how long have you been
on the property?

We purchased the property in 2013 but actually didn't physically live on
the property until 2016 so the first one was to restore the system that was
in a better state of health which we've done. We've then now
concentrated on the building of storage and that will allow us to
completely replace what was non-existent on the other side of the river.
So when you think about the 40 hectares you've had under irrigation,
would that have been under irrigation between September 2017 and
March 20207

In one year, yes, it was going red hot, but when God was doing the
irrigating for us it wasn't.

So in that situation so the higher rainfall years, was there any need
whatsoever for irrigation?

No.

Not. So just thinking again about that period of time, it did pick up on what
we might describe as a dry year?

Well as | submitted, if you look at the 67 years of records in East Otago,
it fluctuates greatly. The other thing that we need to bear in mind is that
the catchment for the Waihemo is basically tussock grassland and a
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mature snow tussock has the ability to harvest in excess of 30 litres of
water and hold and store that, so we actually, even in the dry years, we
can still have a reasonable flow in the river and our contention is, again |
come back, that we have managed that well. The health of our river is
well, therefore, we would prefer to sit down with the Council and work
collaboratively to take the issue forward not be beaten with a large stick
and having conditions imposed that don’t really relate to our community.
So sticking with the 40 hectares under irrigation could you draw that on a
plan or a map of your property for me?

| certainly could. And in fact, what | do, | grow Lucerne under that
irrigation because part of my responsibility as a landowner and an owner
of the Waihemo River because we’re one of the only rivers in
New Zealand where the title actually goes under the river, so to mitigate
contamination of the river, | grow Lucerne on both sides of the river to
exclude stock access to the waterway. However, your counsel chooses
or is currently choosing to prostitute the science of the overseer
programme which was never created to measure nitrification and even
the Commissioner for the Environment agrees that it's an incorrect use of
the programme so growing Lucerne up the river to preclude stock actually
says under the overseer that I'm putting nitrogen into the groundwater.
Well the good news is Plan Change 7 is not dealing with overseer for now.
| realise that but I'm having a crack at you while | can.

Right, so we can show the 40 hectares of land under irrigation on a map
Yes.

—and in your words, your red-hot year where you were irrigating that you
could show the maximum extent of that irrigation —

Correct.

— quite easily on a plan for me.

Yes. Yes, no problems at all. And | believe that the rest of our group
would be the same, certainly the properties that | am familiar with.

Yes, thank you very much. | have no further questions.
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QUESTIONS FROM THE COURT: COMMISSIONER EDMONDS

Q. Ijust have the one question. | was just looking at the Council’s water plan
in its schedule 2A which is the one that lists the minimum flows so | see
the Shag Catchment and it says: “Both minimum flows apply”, and one
seems to be Goodwood Pump and that's 28 litres a second and the other
one seems to be Craig Road and that's 150 litres a second. Is this ringing
any bells?

A. No, that's correct. In actual fact, the two flows that the irrigators monitor
is at The Grange which is further up from Craig Road but Craig Road is
the minimum flow of 150 and | can't find any exact historical data but
anecdotally my neighbours tell me 45 to 50 days has been the maximum
time the river has been below that minimum flow. So in terms of storage,
we're all working towards 60 days plus storage so that we don’t impact
the river.

1240

Q. And do you remember approximately what date this minimum flow came
in in terms of this water plan?

A.  Well I've been in East Otago since 1992 and it's always been there as far
as I'm aware.

Q. Okay thank you.

QUESTIONS FROM THE COURT: JUDGE BORTHWICK

Q. Now just to make sure that I've got the facts correct you said that you had
181 hectares under irrigation?

A. No. The property is 181, currently 40 of which is under irrigation but in
actual fact | have the water to probably double that.

Q. Okay so that makes more sense of the note that | took so you've got two
water permits. One’s for 12 litres per second; the other for 17 litres per
second, is that correct?

A.  Correct.

Q. Andthe 12 litres per second, that's irrigating 40 hectares and you're using
a K-line to do that?

A. That's correct.

Q. You have or have not got storage for that?
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No. No, that's direct draw from the river.

Okay. The consent — you've also got consent for the 17 litres per second
but at the moment you're not actually irrigating out of that consent?

No.

To do that you would need storage and you were thinking of putting in a
pivot is that right?

That's correct. We've got the drawing. Everything’s in place but for
example the reinstatement of the gravel pit for the storage facility, had |
had to pay for that it would have been 80 to $100,000 for construction.
I'm looking at 100,000 plus for the plastic liner and then the infrastructure
on top of it so I'm not going to go out and borrow then $1 million to finish
it off without some tenure of supply.

Sure, all right, no | understand all of that.

QUESTIONS ARISING ALL PARTIES - NIL

THE COURT: JUDGE BORTHWICK

Q.
A.

Well thank you very much for your evidence.
Thank you very much for the Court’s time.

COURT ADJOURNS: 12.42 PM
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COURT RESUMES: 1.47 PM

THE COURT: JUDGE BORTHWICK

So before we get to Mr Welsh’s case, just a couple of matters arising over the
luncheon break and we’ve had a look at the diagrams for Manuherekia and |
think the proposal was from you Mr Maw to admit those by consent as an exhibit
| guess by consent without any witness speaking to them. They're pretty
straight forward but critical, we're happy to do that if nobody else has any
objection to admit the two diagrams provided by OWRUG by consent, so we’ll
put them through OWRUG, so that’s exhibit OWRUG, what number are we up

to?

UNIDENTIFIED FEMALE SPEAKER:
We don’t have one (inaudible 13:48:00).

THE COURT: JUDGE BORTHWICK
| thought we did, none yet for OWRUG?

UNIDENTIFIED MALE SPEAKER:
(Inaudible 13:48:09).

THE COURT: JUDGE BORTHWICK
Okay, good.

MR MAW:
| suspect the exhibits are possibly in the name of the individual submitters, |

have in mind those other maps, and plans.

THE COURT: JUDGE BORTHWICK

All right, so exhibit OWRUG 1, a document entitled Figure 1 Manuherekia
Catchment GoldSim Model — Model Logic Diagram and exhibit OWRUG 2, a
plan entitled Manuherikia Overview Map dated August 2015.
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EXHIBIT OWRUG 1 PRODUCED BY CONSENT — DOCUMENT ENTITLED
FIGURE 1 MANUHEREKIA CATCHMENT GOLDSIM MODEL - MODEL
LOGIC DIAGRAM

EXHIBIT OWRUG 2 PRODUCED - BY CONSENT - PLAN ENTITLED
MANUHERIKIA OVERVIEW MAP DATED AUGUST 2015

THE COURT: JUDGE BORTHWICK

Now the second issue which has arisen over the luncheon break is having a
look at the sensitivity analysis which was presented over the weekend. We
knew that the sensitivity analysis was going to come in but this document would
not pass the Court’s requirements as being an attachment to a JWS for a
number of reasons, firstly, it's unsigned. Secondly, we are unaware of who all
the participating witnesses are, some initials are mentioned at paragraph 1
which is Dugald MacTavish and paragraph 3 with the initials noted there, we
don’t know whether they are all the witnesses that needed to participate or only

some of the withesses that needed to participate.

Three, if it is hoped that this would pass the standard for evidence, it does not
inasmuch as there is no explanation given for a new methodology which is
being proposed in this document. While we're quite content for joint witness
statements to become evidence, without the need to provide a supporting brief,
there are some minimum requirements for that and that is that the joint witness
statement explain adequately but succinctly what are the facts being relied on
and any assumptions made and it certainly notes the assumptions at least, but
does not in any sense take the Court through what are the proposed
methodology changes. Now one of the things that is of concern, but it may be
of absolutely no moment, we don’t know because the witnesses aren’t or
participants aren'’t telling us, is that there seems to be a move back to the
averaging — an average hourly rate for take data, as a methodology. Now there
may be nothing in that, there may be something in that but given that most of
this hearing has been caught up with the use of averaging data, the use of the
word “average”, it may be in a different sense, in a different meaning, but it

needed to have been explained.
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Now | must make this really clear. Just because the experts say it is so, does
not mean that the Court will adopt it. You've got to take us over the line in terms
of an adequate standard of evidence and this is not it and | think that’s one of
the prevailing concerns about the conferencing process to date, | understand
that it’s in develop- what is being proposed or reviewed is in development, but
there has to be an explanation by witnesses as to what they are doing and why,
so that the people and communities within Otago can understand the
development of the plan change at least in this key respect and not be in other
words, information has to be clearly communicated and be available for the

audience. That actually includes your members of your bench.

So this doesn’t come anywhere near the standard that we would’ve expected
for a joint witness statement. Now it could be that they’ve run out time, but they
need to do something about it and if we don’t — if you can’t get us over the line,
what will happen is that | will simply adjourn the hearing and take a big break to
get the witnesses back in the room and working up a document with an
adequate explanation. All right? So I’'m not going to say anything more about
that, we’ll take a break actually after this week, so we won’t go into next week,
we will hear your case Mr Welsh and we will also hear the Territorial Authorities’
case, indicate that the Court hasn’t read all of the evidence from the
Territorial Authorities, the latest briefs, the direction was 10 pages, they've all
come in at 40 pages with numerous appendices which again the expectation is
the Court has read, well it hasn’t. Sitting really long hours and doesn’t have
time to be reading or hasn’t made time to be reading well in excess of what the
direction was so it may well be for the supplementary evidence which has been,
and I’'m looking at you Mr Page because you can tell Ms Irving your witnesses

may have to read, all right?

So | don’t know how you’re going to take that back, but if somebody could take

that back and communicate that back to the witnesses.

MR MAW TO THE COURT: JUDGE BORTHWICK
Yes | wonder whether Ms Mehlhopt just may address you on the ...
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MS MEHLHOPT TO THE COURT: JUDGE BORTHWICK

So just one point of clarification your Honour, the signatures are at the back of

the document.

THE COURT: JUDGE BORTHWICK
Oh well —

MS MEHLHOPT TO THE COURT: JUDGE BORTHWICK

| appreciate your comments around the content and the standard of the

document and we’ll report back to the witnesses on that, but | just wanted to

note that —

THE COURT: JUDGE BORTHWICK TO MS MEHLHOPT

Q.

The signatures are at the back, so we've got some people happy with the
mathematical formula, Dugald MacTavish wasn’t there anyway because
he was in front of the Court, yes what does that mean, even that you've
got some people happy with a mathematical formula, what about the
people who are not noted in here that have signed this document?

Yes and it was a product of the timing and the withesses wanting to meet
the reporting date of Friday, so we can go back to the withesses and get
them to work further on that and provide some further explanation.
Okay, so if you know that this not going to pass muster, it's not going to
take you over the line, you should be asking for —

Yes.

Yes because | think that's what Commissioner Bunting’s hesitation was
with the couple from I think Balquhidder Station. | think he’d seen the
word “average” and Mr Maw and | were talking about maximums. We
could be talking about the same thing, we don’t now know and now there’s
actually a large level of uncertainty and it may be that folk think that |
rubber stamp things, | didn’t think that was my reputation, but let's not —
so you've got to get us over the line, okay?

Yes.

All right, thank you.
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THE COURT: JUDGE BORTHWICK TO MR WELSH

Q.
A.

O

O

So Mr Welsh, now we are in your hands.

Thank you, good afternoon your Honour and Commissioners. It's good
to be back in the south. You should have before you a copy of my legal
submissions.

Very good. Thank you.

And in due course your Honour I'll, through Madam Registrar produce two
summary statements, one for Mr Mitchell and one for Ms Styles. The third
witness, Ms Foran will just simply read her one-page summary that's
included in her evidence-in-chief if that’s convenient to the Court —
That’s fine. Yes. Mhm.

— when we get to that stage. So Ma’am these submissions are made on
behalf of Trust Power who opposes aspects of plan change 7 to the
regional plan, as notified. And Ma’am throughout I'd note, when I'm
talking or I try to note, when I'm talking about “as notified” because as you
just pointed out, I, you know, parties don’t know if we've got you over the
— or the Court over the line on certain aspects in the joint witness
statement. So I've approached it on both basis Ma’am which —

Okay, no that’s helpful.

— does extend the submissions somewhat but | thought that was
necessary. Having said that, since notification and throughout this
hearing the parties’ positions and their relief sought have evolved, most
notably the Otago Regional Council and Trust Power’s current position is

summarised below.

MR WELSH OPENS:

Due to the nature of Trust Power's takes, deemed permit replacement

applications by Trust Power under plan change 7 as notified would be non-

complying activities due to the inability to meet the controlled activity conditions

and to comply with the schedule 10A.4 which is geared towards irrigation

activities. They’d also be subject to the directive framework requiring six-year

maximum consent duration. Trust Power’s submission and evidence therefore

sought amendments to plan change 7 to provide separately for hydroelectric

generation activities at the objective, policy and rule level including changes to
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the application of the schedule. Recently various changes have been
recommended as a result of conferencing between the experts including Trust
Power’s two experts culminating in the version of PC7 attached, as the 7 May
joint witness statement version. Broadly, while the version attached to the 7
May JWS deals with Trust Power’s concerns in a different manner than sought
in Trust Power’s submission and evidence with one exception, Trust Power
considers that the provisions recommended in 7 May JWS constitutes a
workable and appropriate framework for hydro. In particular and I've got “in
particular” but most importantly Ma’am, Trust Power supports the proposed
amendments to the restricted discretionary activity rule 10A.3.1(a)(i), sounding
like a tax code which provides a pathway for hydro water data to be assessed
and take limits sets on a case-by-case basis, as opposed to under the schedule
which does not in my submission appropriately deal with hydro takes. The
exception | refer to earlier which has not been the subject of expert conferencing
is the relief sought by Trust Power, that for hydro PC7 provide a realistic
pathway for longer-consent durations than the six-year maximum, ie longer-
term consents for hydro should be able to assessed in my submission on their

merits.

Ms Styles has proposed and Trust Power will be seeking changes to the PC7
objective policies and rules to provide framework for hydro operators to seek
that longer-term consent as a discretionary activity. And Ma’am I've included in
annexure A and Ms Styles will produce this in her summary, but | thought given
she’s at the end of the presentation | should attach it at the beginning, a set of
provisions which capture those changes from the joint witness statement, the 7
May version in red with the additional changes that Trust Power still seeks,
they’re not new changes, they’re the continuation of the relief sought and that’s
in response to the issue around duration which as | say wasn’t caucused on —

conferenced on.

THE COURT: COMMISSIONER BUNTING TO MR WELSH
Q. Just to clarify then the red was what was agreed?

A. The red is the joint witness statement —
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Q. Yes.

A. — and Trust Power experts have agreed to that and the blue, are the
additional points of relief that Trust Power still maintains and still seeks,
Commissioner. And Ms Styles will be able to take you through that your
Honour but | just thought it was useful to provide it now.

1400

MR WELSH CONTINUES OPENING:

Trust Power has, for each of its four races sought an expiry date in those

applications of May 2038 which is approximately 17 years and as I've discussed

with the Court previously that’s to align with the hydro of the Waipori scheme.

In 1.4, in the summary, Trust Power’s considers that without the amendment

proposed by Ms Styles, PC7 is an inappropriate all be interim planning

framework. It treats takes for hydro the same as all other takes and in so doing,
fails to give effect to the applicable higher order RMA planning documents with
the respect to renewable electricity generation including the MPS for renewable
electricity generation, the MPS for freshwater management and operative in
part, regional policy statement. In terms of a road map, the scope of these
submissions | intend to introduce the three witnesses for Trust Power,
summarise how PC7 impacts Trust Power, briefly — very briefly comment on
upon the statutory framework, outline Trust Power’s position on PC7 and the
relief it is seeking and address other certain other legal issues in precis form,

Ma’am.

As the Court will be aware there’s three witnesses being called by Trust Power.
The first Ms Nicola Foran is employed by Trust Power as a lead environmental
advisor and Ms Foran will provide evidence regarding Trust Power, its assets
in Otago and PC7’s impact with respect to Trust Power’s operations. And I'm
calling Ms Foran as a company-witness Ma’am. Mr Paul Mitchell's a
hydrologist with more than three decades experience with extensive experience
in water projects for hydro and irrigation purposes. Mr Mitchell addresses the
hydrological context of Trust Power’s Otago water races and hydro activities in
PC7’s impact on Trust Power’s existing and future assets / activities. Last but
not least, Ms Stephanie Styles, a senior planner at Boffa Miskell will address

the PC7 planning framework with a focus on the impacts on Trust Power’'s
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Otago operations. And with that in mind in section 2, | address those very

matters.

In the Otago region, Trust Power owns a operates two hydroelectric power
schemes, the Waipori HEPS which includes the smaller deep stream -
hydroelectric power scheme and Paerau and Patearoa HEPS located further
north in the Maniototo. Trust Power’s hydroelectric assets in Otago produce
approximately 278 giga watt hours, enough energy to supply the average
household of 35,000 households or approximately 40% households in the
region, just to try and provide that generation in some sort of context that we

can all relate to.

The deemed permits held by Trust Power relate to the Waipori HEPS only.
Trust Power holds, I'm sorry for being imprecise but it's the very nature of these
deemed permits, they’re very difficult to ascertain what they relate to and how
many are actually held by Trust Power but by best estimates Trust Power holds
approximately 100 deemed permits. But has only filed replacement consents’
applications for seven deemed permits which are associated with its Beaumont,
Blackrock, Shepherds and Crystal water races and Ma’am | don’t intend
throughout to take you to the footnotes which | use extensively to try and reduce
the length of the submissions but | thought | should just note that three of those,
so not Beaumont were filed prior to the notification of plan change 7 and they
are discretionary activities under section 88A. And the fourth, Beaumont was
filed in March of this year and that is a non-complying activity when measured
or assessed against the plan change as notified. Trustpower is seeking up to
17 year consent durations for all of those deemed permit replacement consents

which as | say will algin with the expiry date of Waipori and Deep Stream.

The remaining approximately 90 deemed permits will finally expire in October
of this year and this has been communicated to the ORC and they will be
allowed to just expire. This will result in a significant reduction in the paper

allocation currently held by Trustpower but not relied upon.
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PC7 impacts Trustpower with respect to both, that's replacement of deemed
permits and applications for new consents. Turning first to the deemed permits,
PC7 includes the directive and restrictive standalone framework for
reconsenting of deemed permits. Unless amendments to the notified version
of PC7 are adopted, for example, the RDA rule in the version of the JWS, data
analysis and limit setting methodology and requirements in the controlled
activity rule, 10A(3)(1) mean that Trustpower faces either a controlled activity
consenting pathway that would notably reduce Trustpower’s total authorised

takes compared to the current consented takes or a non-complying pathway.

The former would impact on generation capacity and result in inefficient use of
resources including existing infrastructure resources and the latter involves

material consenting risks.

In addition Plan Change 7 includes a very directive set of provisions requiring
short replacement permit durations. There appears to be consensus that
because the policy 10A(2)(3) requires avoiding granting consent for more than
six years, it is implausible if not impossible to conceive how any application for

a consent term of more than six years could pass the second threshold of 104D.

Even if an application passed the only plausible 104DA gateway relating to
effects, it would at best be a significant challenge to gain consent in the face of
the substantive 104(1)(B)(vi) analysis requiring regard to be had to the regional
plan objectives and policies of which the only PC7 objective and policy

10A(2)(3) will be relevant is the issue of duration.

Granting a consent of more than six years would require a decision maker to
simply dispense with the only applicable policy, one which requires them to
avoid granting consents for no more than six years, there are no specific
provisions for hydro. Mr de Pelsemaker conceded in response to questions
that it was possible that no consent for more than six years’ duration will be

granted under the PC7 framework.
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Turning to new applications, the PC7 policy framework relating to duration for
new consent applications in 10A(2)(2) will be the only policy relating to duration
applying to new resource consent applications by Trustpower to take and/or
use water and policy 10A(2)(2) is drafted in similar directive terms and Ma’am |
don’t really see a big difference between “avoid granting” and “only grant’, it's

still not clear to me why there’s a differing use of language.

THE COURT: JUDGE BORTHWICK

Q. Why the language changed?

A. Yes.

Q. Anditwasn’t clear to me either and | don’t think they’ve got a satisfactory

answer, but anyway apparently “only” still means or “avoid” “only grant”
and “avoid” were meant to indicate the same, so —
A.  Same thing.

Q. Yes.

MR WELSH CONTINUES OPENING:

And that’s my submission Ma’am, they’re intended to achieve the same result,
thereby effectively limiting consent duration to six years and I'll come later on
Ma’am to some of the Trustpower applications that are already been caught by
that policy direction in respect of maintenance works at the Beaumont Water
Race and an enhancement at Deep Stream.

1410

The Legal Framework. The legal framework applying to PC7 is largely well
settled and | would say largely uncontested between the parties and I'll only

focus on the key issues for Trustpower if | may Ma’am.

Part Two. Renewal electricity generation is a key aspect of sustainable
management purpose of section 5. Electricity enables people and communities
to provide for their social, economic and cultural well-being and for their health
and safety and | have gone back to the case, | think it was 2005, by his Honour
Judge Whiting in The Awhitu Wind Farm up in Auckland, where his Honour held

that electricity is a vital resource for New Zealand. There can be no sustainable
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management of natural and physical resources without energy of which

electricity is a major component. That’s in footnote 15 Ma’am.

In addition, section 7J explicitly requires all persons exercising functions and
powers under the RMA to have particular regard to the benefits to be derived
from the use and the development of renewable energy. Section 7B relating to
the efficient use and development of natural and physical resources and 71, the

effects of climate change are also key.

So moving onto the two relevant MPS’s as least as far as Trustpower is
concerned, Ma’am under section 67(3)(a) the water plan must give effect to any
national policy statement and | address those two that are most relevant to

Trustpower’s PC7 concerns.

Turning first to the MPS REG. This is addressed as you’ll be aware and detailed
by Ms Styles. The matters of national significance to which the MPS REG
applies are the need to develop, operate, maintain and upgrade renewable
generation activities throughout New Zealand and the benefits of renewable

electricity generation.

Now as Mr Maw set out, all the seven weeks ago Ma’am, or back in March, the
MPS REG has just a single objective and don’t intend to read the quotes, with
your leave Ma’am. Of particular relevance the PC7, the MPS REG explicitly
recognises the following. The first is the contribution of renewable electricity
generation regardless of scale and (b) Policy BA, the maintenance and
generation output of existing renewable electricity activities can require
protection of the assets, operational capacity and continued availability of

renewable energy resource and in this case, that is access to the water.
And as the Environment Court, in another case concerning the relevance of the

REG in the regional planning context, this is the Carter Holt decision that

Mr Maw referred to. Ma’am | might just read this if | may.
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The protection of assets, operational capacity and continued availability of the
existing renewable energy resource is required as acknowledgement of the fact
that even minor reductions in the generation output of existing renewable
electricity generation activities can cumulatively have significant adverse effects
on national, regional and local renewable electricity generation output and there
needs to be the incorporation of provisions for renewable electricity generation
activities into regional policy statements, regional plans and district plans to
include objectives, policies and methods, to provide for new and existing hydro,

wind and geothermal.

Including in the context of the MPS REG | submit it's surprising that PC7 as
notified did not contain a single provision or acknowledgement relating to
renewable electricity generation. This is despite the reasons and the Minister’s
direction referring PC7 to the Environment Court stating that PC7 is a matter of
national significance because among other things, there is a relationship
between the matters, or the matter in the MPS renewable electricity generation
given that Trustpower, Contact Energy and Pioneer Energy hold either .deemed

permits or other water permits in relation to renewable electricity generation.

Secondly, ORC provided no substantive analysis addressing PC7’s application
to hydro including the cost benefits associated with PC7’s application to hydro
activities. The section 32 evaluation on the MPSREG has a porosity of analysis

and does not specifically refer to any particular REG provision.

Thirdly, despite the lack of analysis PC7 actively and intentionally discourages
investment in hydro infrastructure and other water infrastructure in Otago.
Mr de Pelsemaeker's unapologetically and repeated points to such
discouragement as one of the key aims and outcomes of PC7 and Mr Maw
confirms this in his submissions. Intentionally seeking to put water-related
investment on hold for years is extraordinary, given the nature and the scale of
the resulting cost to industry and the fact that at least in respect of hydro, such
costs are directly contrary to the Government stated policy goals and national
direction in the form of the MPSREG. The Government’s national climate
change goals which now include a target of 100% renewable electricity by 2030
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require investment certainty for renewable electricity generators and therefore
regional planning frameworks need to appropriately provide for the substantial
commitments that renewable electricity generation investment requires

including appropriate consenting pathways and appropriate consent terms.

Ma’am I'm now going to now address you on the issue around the MPSREG in

the preamble and the reference to that that was put to | think, mainly Mr Ensor.

| submit that the MPSREG is relevant with respect of plan change 7 and that
plan change 7 must give effect to the MPSREG. Now the preamble includes
the following. This national policy statement does not apply to the allocation
and prioritisation of freshwater as these are matters for regional councils to
address in a catchment or a regional context and maybe the subject of
development of national guidance in the future.

Now various stages before the hearing and before and / or during the hearing
both Mr de Pelsemaeker and Mr Maw have acknowledged the required —
requirements for PC7 to give effect to the REG. Mr de Pelsemaeker refers to
the REG preamble in his statements of evidence where he offers his view that
the MPSREG is relevant to plan change 7 and that plan change 7 must give
effect to the MPSREG. Mr Maw also refers to the preamble in his 141837
opening legal submissions but also clearly acknowledges that PC7 must be
given effect to the MPSREG.

Mr Maw acknowledges in Carter Holt Harvey in Waikato Regional Council and
that was that very long case Ma’am dealing with water allocation of the Waikato

river, variation 1, | think it is.

The Environment Court confirmed that the MPSREG preamble represents no
barrier to the MPSREG application in the context of freshwater regional plan

making including in respect of allocation and prioritisation of water.

And | set out a quote Ma’am which | won'’t take you through but and I've

highlighted or bolded the relevant parts in paragraph 59 where his Honour
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Judge Whiting makes that point and also 63 that wasn’t submitted in Mr Maw’s
opening submissions that the provisions of the MPSREG are particularly
relevant to the main issue between electricity generators and those seeking

water for agricultural purposes.

Counsel for the Minister agrees that the MPSREG is relevant to plan change 7
and that plan change 7 must be given effect to, which is consistent with the
Minister's own views as recorded above.

1420

The relevance in application of the MPS REG to PC7 is also generally
supported by the MPS REG implantation guide documentations and | don’t
believe that that at all is in the common bundle Ma’am, it’s probably an oversight
on my part but | do have copies if that is useful but | do set out the quote there
and | may just take you through that Ma’am, parts of that where the
implementation guide notes that tensions may still arise, for example, between
REG activities and activities that are subject of other national policy statements
or between REG activities and matters requiring consideration under Part 2.
However, in considering and addressing these tensions, decision makers need
to recognise the benefits of REG are no longer up for debate and ensure those

activities are explicitly acknowledged in RMA assessments undertaken.

And then Ma’am | set out in some detail the other relevant points for - in that

implementation guideline.

THE COURT: JUDGE BORTHWICK
Q. We'll just read them to ourselves and come back to you?

A. Yes, thank you.

THE COURT: COMMISSIONER EDMONDS

Q. Sorry, Mr Welsh is it possible to tell me what year this implementation
guideline came out?

A.  Was published?

Was it after the MPS REG?

A. Yes Ma’am, I'll just get a copy.

©
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Thank you.

Well it's unhelpfully undated.

Oh okay.

I's copyrighted in — it's November 2011 or published | should say, Ma’am
on November 2011 so yes it would be after the notification of the MPS
REG.

Would be after. So just remind me what the date of the MPS REG
becoming operative was?

Sorry, this is why they invented juniors.

Sorry?

This is why then invented juniors.

Oh I think somebody might be trying to help you there.

April, 14" of April 2011.

Okay, so while you've got that implementation guide in your hand,
perhaps you could look in possibly in the front, does it have a disclaimer?
No | don'’t believe it does from what | can see Ma’am. It records the -
Well it may be in the back?

It records how it may be cited and who it was prepared by and who that
was for, | would have to come back Commissioner.

Sure, well | guess the reason I’'m asking the question is that | did sit on
the case to do with the NZCPS where the implementation guide was
referred to us, but when you went back and had a look, we were led to
observe that the disclaimer may in — yes, it was something that we
needed to consider as well as what was in the implementation guide —
Right.

— and when it had been prepared.

All | can say at the moment is | didn’t identify a disclaimer of that sort
when | was preparing these submissions, but | can at the afternoon tea
adjournment, review that and bring it to your attention but | can’t see it at
the moment Ma’am.

Sure. Thank you.

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q.

All right we’re at your paragraph 3.147?

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

94

A.  Yes thank you.

MR WELSH CONTINUES OPENING

Notwithstanding my submission that the MPS REG preamble represents no
barrier to the MPS’s application to Plan Change 7, | submit that Plan Change 7
only relates to the allocation and prioritisation of fresh water and that's the
language of the MPS preamble, in the sense that it provides a framework for
resource consent applications relating to fresh water. PC7 is not informed by a
catchment or regional wide allocation, prioritisation, exercise as envisaged
under the MPS REG preamble and as provided for under the MPSFM 2020.
And Ma’am that’s also evident by the lack of parties who are not involved in this

process, for example —

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q. Welll dont, have a particular difficulty with that, | was just trying to figure
out what the second sentence in paragraph 14, 3.14 meant, so it only
relates to the allocation and prioritisation of the freshwater and that’s in
some preamble is it —

A. That’s in the MPS REG preambile -

Oh in the MPS?

A. Yes. So I've just used that language that at most Ma’am, if one were to

O

argue that PC7 is an allocation plan change, then at most, in my
submission, it could only be an allocation plan change in the sense that it

provides a framework for rolling over resource consents but that’s all.

O

Yes, okay, no | understand what you're saying now.

A. Thankyou. Solwas in the final sentence Ma’am in 3.14.

MR WELSH CONTINUES OPENING

To the contrary it’'s the future allocation prioritisation exercise that ORC and
others are keen to ensure is not compromised by Plan Change 7. Even if 'm
wrong on that point and | don’t believe | am, but if | were, and the Court
disagrees with me, then and the Court found that the REG was not to apply to
Plan Change 7, the RPS provides, well the RPS gives effect to the REG and
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contains strong objectives and policies which PC7 must give effect to. So we

get there one way or t'other.

On the basis that the MPS REG does apply, | submit that Plan Change 7 as
notified, plainly does not give effect to it. This is almost self-evident. PC7
provided no recognition or differentiation for hydro, nor does the wider water
plan contain renewable electricity generation provisions giving effect to the
REG other than those limited provisions that you heard about in March Ma’am,

relating to the Waitaki Catchment.

Without the changes recommended by Ms Styles, including as recommended
in the JWS of 7 May, PC7 does not provide for the protection of assets,
operational capacity and continued availability of renewable energy resources
as required by policy BA and is directly counter to policy BBs confirmation that
even minor reductions in the generation output can cumulatively have

significant adverse effects.

It fails to recognise the benefits of renewable electricity generation which is a

matter of national significance under the REG.

Mr de Pelsemaker briefly addressed the REG in his evidence-in-chief,
concluding at paragraph 180, “Overall | consider objective 10A(1)(1) to be
appropriate in light of the requirement to give effect to the MPS REG as it
establishes an interim framework for (a) allocating existing hydro generation
activities to continue.” Mr de Pelsemaker is correct that PC7 does provide a
framework (a) allocating existing hydro generation activities to continue.

1430

Mr de Pelsemaeker is correct that PC7 does provide a framework for the
consideration of expiring consents but simply because PC7 applies to hydro,
does not give effect to the MPSREG. The fact is, as notified PC7 framework
for the consideration of hydro applications is the same framework that applies
to all other activities including purely consumptive takes. Mr de Pelsemaeker’'s
argument which appears to be shared through by counsel for Fishing & Game
is tantamount to saying that any framework that provides for hydro, as anything
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but a prohibited activity gives effect to the MPSREG. The fact that the existing
water plan does not give effect to the MPSREG does not serve as a basis for

justifying PC7’s failure to do the same.

So, Ma’am I'm now going to step into the second MPS and that’s obviously
freshwater management. And that’'s been addressed in detail by a range of
parties and | simply want to outline several discrete matters relevant to Trust

Power.

And the first is in respect of the overarching objective and my submission is
electricity generation is a tier-two and a tier-three priority and | set out there the
single objective in 3.21 and | note in respect of the tier-two priority, while
drinking water is explicitly identified as an example of a use provided for the
health needs of people, | submit that electricity generation also comes within
the tier-two of the hierarchy of priorities identified in the MPSFM objective, in
addition to the third tier. Electricity is clearly required for people’s health. And
again, in footnote 48 Ma’am, I've delved back to the Awhitu decision where his
Honour noted, “electricity is a vital resource for New Zealand. There can be no
sustainable management of natural and physical resources without energy of
which electricity is a major component”. Now this interpretation of my
interpretation that electricity generation is a tier-two matter is explicitly
confirmed in the MPSFM section 32 analysis.

EXHIBIT SECTION 32 ANALAYSIS PRODUCED - TRUST POWER 1
And that Ma’am, the relevant section of that is Trust Power exhibit 1. I've put

an excerpt of that to one of the witnesses.

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q. Just pause there a second.

A. Yes?

Q. I recall you doing that but the witness didn’t accept that proposition did
she? Now | think it's she too and I've completely forgotten which witness
you put your question to but | remember you asking a question —

A. Yes.
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— on exactly that point and they didn’t accept it, maybe it was Mr Ensor,
yes.

| think | had a go with quite a few of them Ma’am but | referenced
Mr de Pelsemaeker because the exchange with him, | actually can recall
and I've gone back into the transcript, so in 23 I'd put the excerpt of the
section 32 or the quote from section 32 assessment to him and question
whether he accepted that electricity was tier-two and his answer was, he
acknowledged on that basis that hydro was a second and third tier order
priority.

Okay.

So, I'm not sure if Mr de Pelsemaeker considered that or he just accepted
it on the basis of the section 32. It wasn’t a ringing endorsement but Ms
Styles does proffer her opinion that it is a tier-two matter.

Okay. Thank you.

And Ma’am as you made the point to a number of the parties, so what in
the end? But, it's not the — well you haven'’t put it so succinctly but, being
tier-two or their-three doesn’t mean you trump obviously the tier-one

overarching objective.

MR WELSH CONTINUES OPENING

Two policies that haven’t had much attention — well they haven’t any attention

through plan change 7 and during the course of this hearing, the first one is

policy four and that’'s freshwater is managed as part of New Zealand’s

integrated response to climate change. Now hydro contributes significantly to

the national's efforts to reduce greenhouse gas emissions and the

Government’s goal to achieve 100% electricity generation by 2030.

And | have just again quoted from that same exhibit Ma’am in 326. If | may take

that as read?

THE COURT: JUDGE BORTHWICK
Okay, thank you.
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MR WELSH CONTINUES OPENING

Mr de Pelsemaeker confirmed in response to questions that Plan Change 7
adopts the approach of simply kicking the climate change can down the road to
the future land and water regional plan.

MR WELSH TO THE COURT: JUDGE BORTHWICK

Q. And Ma’am if | can just depart from the written submissions?

A. Yes.

Q. It's not clear to me how the regional council, or on what basis | should
say, the regional council has picked and chosen which of the objectives
it seeks to bring through from the freshwater MPS into Plan Change 7
beyond those that which it can give effect to as reasonably practicable.
And some of those four and 15 seem to me at least to be imminently
suitable to giving effect to those as far as practical rather than simply
ignoring them and waiting for a future plan to pick them up.

A. Yes. Okay.

MR WELSH CONTINUES OPENING
So that's policy four. The other companion policy | suppose is policy 15 and
that's communities are unable to provide for their social, economic and cultural

wellbeing in a way that's consistent with this MPS.

Policy 15 is an enabling provision intending to achieve the third order or third
priority of the MPSFM objective. It clearly extends in my submission to
recognising and providing for hydro which is a key contributor to social,

economic and cultural wellbeing.

In conclusion in respect of those two MPS’s Mr de Pelsemaeker states in his
evidence that Plan Change 7 gives effect to the MPSFM to the extent it can but
during cross-examination conceded that Plan Change 7 at least as notified
does not deal with all policies which it could give effect to currently, for example,
it does not give effect to policies of four and 15.
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And Ma’am in footnote 58 I think things have moved on since | have last been
before you. You had asked all counsel to confirm in respect of those provisions
that Mr Maw addressed you on, and | simply note that in footnote 58 | agree
with Mr Maw and his analysis and I've set out an additional case by His Honour
Judge Kirkpatrick in Friends of Nelson Haven and Tasman Bay where His
Honour notes that: “There is nothing in the RMA that prevents the processing
of changes to regional policy statements and plans while the section 55 duty is

being undertaken. It's just an additional authority for Mr Maw’s conclusions.

While the MPSFM clause 41(1) requires ORC to give effect to the MPSFM as
soon as reasonably practicable it is entirely practical to give effect to the policies
four and 15 and others now through the Plan Change 7 process through the
relief along the lines sought by Trustpower. In circumstances where freshwater
national direction itself has specific provisions recognising and providing for
hydro within the Te Mana o te Wai framework, it is entirely appropriate for Plan

Change 7 to include recognition for hydro.

The changes Trustpower is seeking to Plan Change 7 is not just about giving
effect to the MPSREG. They are also about giving effect to the MPSFM itself.
Trustpower is not seeking to give effect to the MPSREG at the expense of the
freshwater management MPS. The changes sought are consistent within both
documents. In my submission, there is no inherent conflict between the two
and the taking and use of water for hydro can be undertaken in a manner that
is consistent with Te Mana o te Wai and the MPS’s hierarchy of priorities.
1440

And in support of that proposition Ma’am | also quote from the regulatory impact
statement which informed the development of the MPSFM and set that out at
333.

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q. And | don’t remember. |s that an exhibit or in the common bundle?
A. It's in neither Ma’am.

Q. Oh okay, well there you go.
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So | have some homework to provide you. | have it here but I'll hopefully
provide it Ma’am.

Yes, then you might need to, yes. You will need to because I'm actually
specifically interested — I'm interested in everything but I'm interested in
a sentence: “No inherent conflict”. You know, is there a conflict? Answer:
‘No”. Answer: “Why not?” Yes, so why don’t you think there's any
inconsistency or conflict between the two MPS’s for freshwater and
electricity?

You're asking me why?

Yes.

Well...

I'm actually really specifically interested in that. | can’t see why they can't
stand together but you tell me why they can. | mean | think they can.
Well the first point I'd have to make is they have to. They have to stand
together and it's much like the old part two approach where there's
tensions in different directions. There will be times for example in the
hydro context when not providing say a residual flow is appropriate and
still in accordance Te Mana o te Wai but then there’ll be other
circumstances where an increase in the residual flow may be entirely
appropriate to meet Te Mana o te Wai. | think those decisions have to be
made at the individual case, at the consent application stage but | don’t
think the part of the minister, certainly the documents that I've reviewed,
had in mind that the two MPSs cannot be reconciled.

So even though you might — say, for example, need to increase a residual
flow, it will be subject to a minimum flow and that might reduce your
electricity output —

Yes.

— and then that's what it does?

That's what it does.

Yes.

If the greater national direction or pull is to increase that residual flow.
Now in other instances, that may not be the case and the national
direction and the national importance of not reducing output may win in
that instance but | don’t think the MPS, REG or the FM trump one another.
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They need to be reconciled and that's going to be a real challenge in the
consent hearings, but | think they must be reconciled and the outcomes

will be different in the individual circumstances.

O

Okay, all right, thank you.

A.  That's my submission anyway Ma’am.

MR WELSH CONTINUES OPENING

I'm at 334. While Mr Maw for ORC | see is correct at parts of the MPSFM are
more directive than parts of the MPSREG it’s not in my submission an either/or
equation and | know my client is disappointed to have had one of the early

MPSs which is less directive but that is what it is.

Ma’am | now turn to the RPS. And under section 67(3)(c) the water plan must
give effect to any regional policy statement and the RPS contains a suite of now
operative provisions strongly reinforcing the importance of renewable electricity
generation in Otago and the need for regional plans to provide for this and
they’re set out in detail of Ms Styles’ evidence and | won't try to do any pseudo
planning but | just highlight three policies that have been discussed previously,
that's policy 414. That sets out the need to provide for a renewable electricity
generation activities including recognising their benefits, recognising the
importance of their resource needs, ie water and promoting efficient use of
existing facilities.

Policy 443 includes a direction to protect the generation output of existing
nationally or regionally significant renewable electricity generation activities by
a range of measures including by recognising their functional needs including

physical resource supply, eg water needs; and

422 relates to climate change and includes a directive regarding the
encouragement or encouraging, | should say, activities that assist to reduce or
mitigate the effects of climate change and hydro in my submission clearly has
a role in that regard. And there's also Ma’am some regional and nationally
significant infrastructure provisions that I've left for Ms Styles to address you

on.

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

102

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q.

©

©

So with that previous discussion that we had in mind in terms of is there
any inconsistency between the two MPSs? Answer: “Not case by case;
judgment call; depending on the weight of evidence which direction you
move in”. Does that hold true though when you start to look at the RPS
policy 4.4.3 and the word protect because that's actually a very strong
direction.

Itis.

Yes.

My friends’ on my left would say well that RPS is getting reviewed as part
of the work stream and whether that's advised but at the moment this is
the RPS. | know ORC may deliver to the Court the new notified version
partway through this hearing but at the moment this is the RPS and so
my submissions are based on that. It's very strong language but | still
would say that in certain circumstances the MPSFM might pull you
another direction, notwithstanding that policy direction.

Notwithstanding that?

Because there may be — I'm not going to submit that these policies or the
REG will always trump Te Mana o te Wai because | think that would be
incorrect to say that. It may do in individual circumstances. It may not,
but I think it always, it will inform and has to inform the decision maker the
consequence of their decision and how to try and work — navigate their
way between those different tensions.

Okay and you're submitting that because well in a context where we’ve
got a brand new MPS for freshwater management which has yet to be
fully expressed anywhere, so, therefore, on a consent by consent basis
at least for electricity, we're dealing with the RPS in 4.4.3 in particular |
would have thought but you will have to go back up to the MPS freshwater
management to look at the — on a case by case basis, some expression
of the MPS there and not through policy.

And also | think because of the water plan being such an incomplete
coverage —

Yes.
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A. —taking out of the Plan Change 7 context, you know, that's a sitter for the
King Salmon approach of delving back into part two.
Q. Yes. | was not thinking about Plan Change 7 when | was talking about

that, yes, okay. All right. Very good.

MR WELSH CONTINUES OPENING FROM PARAGRAPH 39
Through these provisions the RPS gives effect to the MPSREG at least in part.
However, it's common ground that the RPS does not give effect to the MPSFM

and that's no criticism, just a matter of timing between the two documents.

So | submitit’s clear that PC7 as notified does not give effect to the RPS policies
with respect to renewable electricity generation and there's no exemption under
section 67 of not giving effect to an RPS. It's not give effect to — must give
effect to the RPS unless this is an interim framework of six plus years. There's

no exception.

So in summary, for hydro PC7 as notified is inappropriate and fails to give effect
to those higher order instruments. It's essentially a stopgap measure until a fit
for purpose planning framework can be delivered but Ma’am | have no
confidence as to when that will be fully operative. It will be a matter of years
that applicants are subject to PC7 and | submit that the consenting of hydro
with appropriate consent durations should not be discouraged pending a new

land and water regional plan and a new RPS.

MR WELSH TO THE COURT: JUDGE BORTHWICK

Q. Ma’am probably at this point — I'll put the submissions down for a moment
and I'll probably come to it in the very next paragraph but | heard on the
transcript a few instances Ma’am where you had suggested perhaps some of
the applicants were worried about or were wanting a longer-term duration in
order to deal with the unknowns of the future plan coming through and | would
just say from Trustpower’s perspective, that's not the case. Trustpower
welcomes to be involved to influence the contents of the new plan because

currently it doesn’t provide for the MPSREG and it would be great to have a
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plan that does do that so the longer consent duration’s not being sought as

some sort of protection from the unknown.

A. Yes.

Q. | think Trustpower if it must, take its chances in a merit's based argument
under the new plan but it's seeking a longer-term for different reasons.

A.  Okay, thank you.

1450

MR WELSH CONTINUES OPENING AT PARAGRAPH 39

Even in circumstances where plans are outdated, incomplete or invalid the

RMA does not contemplate decision-making being paused nor does the

MPSFM and planning — and it's one of the challenges and good aspects of

planning. It will always operate in a state of flux.

The notified version of Plan Change 7 is in my submission a blunt instrument
which adopts a one size must fit all approach with the same framework applying
to all takes and uses where it's subject to other national direction or other

planning legislation direction or where it sits in the MPSFM hierarchy.

| submit that the approach represented by PC7 as notified is the antithesis of
the MPSREG, the renewable electricity generation provisions in the RPS and
section 7(j). It also does not reflect the MPSFM'’s hierarchy and other electricity

generation provisions.

So why should hydro be treated differently? Mr Mitchell sets out in his evidence
the reasons why from a hydrological perspective the notified PC7 provisions
including schedule 10(a)(4) are fundamentally inappropriate for hydro. There
appears consensus in the 7 May JWS that there are material differences
between hydro takes and other takes and that, therefore, different

methodologies for data analysis and associated limit setting are needed in PC7.

Now probably in a sidestep that Richie Mo’unga would be proud of Ma’am,
instead of developing that schedule or bespoke schedule for hydro the
approach of the witnesses has been to develop the recommended provisions
for the analysis of data and associated limits through the RDA process which
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Trustpower supports. As | say, that includes that RDA pathway that will be
available to Trustpower whereby water data can be assessed on the case by
case basis and that's where Trustpower really sees value through that joint
witness process as at least the pathway where it can be developed and worked
through with processing offices and the decision makers, so Trustpower has
supported that and has supported changes to the schedule but | think it would
be fair to say without the RDA pathway it would still have issues for hydro with

the schedule.

The various JWSs now evidence a high level of agreement that a different
treatment for hydro is required under the Plan Change 7. And Ma’am | don’t
intend — | framed it when | drafted these submissions taking the Court through
Mr Mitchell’s evidence but it is really can only be a reinstatement of his evidence
and | don’t think that's probably particularly helpful to read unless you disagree
but I've tried to frame it in paragraphs 4(2)(a) through to I think it is (e) but they’re
the reasons for Trustpower’s concerns around the schedule. I'm happy to

read...

THE COURT: JUDGE BORTHWICK

No, no, it's okay because we’ve read his evidence. All right.

MR WELSH CONTINUES OPENING

| would just note in 4(2)(c) that changes in take volumes can materially impact
the operation and efficiencies of the scheme and this is particularly so for
Trustpower for these water races, these four water races which are used up to
five or through five different power stations. The Black Rock Race delivers
water into — just above power station B at Deep Stream and from there it flows
to Lake Mahinerangi which is the storage battery and for use in four Waipori
River schemes. So these water takes Ma’am while they’re small from a hydro
perspective in terms of the take, they very, very efficient because of the ability
to reuse the same water and take benefit of the location of these races in the
high country and, therefore, the energy delivered through that head to the lower

power stations.
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So Ma’am | will just lead from Ms Foran confirmation as to the relative efficiency
of these four races. | think I'm at 4(3) Ma’am.

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q. Yes, you didn't mention (f) but anyway (f) is also a summary of your
witness’ evidence isn't it, that would be correct?

A.  Well, yeah, if it's just a matter of practicality that as Plan Change 7 was
notified and Ma’am if we’re being honest, the schedule wasn’t drafted with
hydro in mind, it was entitled as it related to in the title to irrigation. That's
now been deleted and | think we’ve just been trying to ham-fit hydro into
the schedule without making too many changes but it's largely ill-suited
and one of the problems is that if Trustpower which is an opportunistic
user of water — it uses it when it’s available, if it hit one of those monthly
limits then to get to Beaumont to manually shut the gates requires, you
know, a two-hour journey up into the high country and if it's snowing, by
way of a polaris and we just raised that or the evidence has raised it —
Mr Mitchell’s raised that as a matter of just the real world consequence of
some of these planning provisions.

Q. Okay.

MR WELSH CONTINUES OPENING

Overall Plan Change 7 as notified would have the effect of reducing the total
authorised takes compared to the current maximum consented takes. For
Trustpower this is likely to reduce its long-term yield of each of the four water
races. This, coupled with a short-term replacement duration as required by
Plan Change 7 is notified will, in my submission, inappropriate reduce available
takes for generation purposes.

It will decrease generation; diminish the value of the investment. It is intended
to disincentivise investment and that will have the consequence in regard to
maintenance and enhancements. It will create major uncertainty regarding the
future availability of water and the risks associated with future consent
replacements in six years’ time which — and | think you've probably heard during

the Cromwell sitting, that creates additional uncertainties and consenting costs.
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Now for Trustpower it’s likely that it would have to go through another two
consenting processes to bring it in line just a few years apart with the Waipori
Scheme and that in my submission promotes inefficient outcomes. There's no
acknowledgement in PC7 as notified regarding the level of investment in hydro
schemes. The Waipori Scheme is in excess of a $100 million scheme.

Plan Change 7’s application to new resource consents, that is the six-year
consent duration maximum will also create uncertainty and materially
disincentivise investment in new generation schemes. That is a deliberate

outcome of PC7.

As Ms Foran notes, or as she confirms, PC7 will create considerable uncertainty
with respect to investment decisions both for any new development and
maintenance of existing schemes and it may put the enhancements in jeopardy.
At 4.6 | submit that there may be very good reasons why consent duration of
six years is not appropriate which has been highlighted by several witnesses,
for example, in the case of Trustpower’s deem permits that 17-year term would
allow the replacement of consents to align with the expiry consents associated
with the wider scheme and thus better enable the integrated management of

the entire Waipori scheme.

MR WELSH TO THE COURT: JUDGE BORTHWICK

Q. Now Ma’am the decision maker hearing this application — he or she or
they may disagree with that but at least Trustpower is seeking through
this process that merits based argument for the decision maker.

A. Yes.

Q. And Ma’am at 4.7 there's nothing you can do about this but | just noted
that Trustpower’s also concerned with the six-year duration applying to
new consents so not the deem permits but new consents. It's concerned
that such an approach may be adopted by other regional councils
throughout the country who face the similar challenges of ORC in
needing to process new and replacement water take applications while

giving effect to the MPSFM and working through its implementation

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

108

requirements. | don’t think you — well I’'m not asking you to take that
submission any further, but | think that may be a consequence of policy,
was it 10A(2)(2).

MR WELSH CONTINUES OPENING

ORC'’s Position. In his evidence-in-chief Mr de Pelsemaker states, there may
be other reasons than those set out in the submissions that justify further
amending the provisions of Plan Change 7 to better accommodate the needs
of hydro electricity generation, but I'd like to hear from the relevant submitters
on this before making any further recommendations. In his reply evidence,
Mr de Pelsemaker provides three reasons why he considers that exempting
hydro activities altogether from Plan Change 7’s not appropriate. Now | would
just say Ma’am, we’re not seeking, or Trustpower’s not seeking to be exempt

altogether.

These are restated by Mr Maw in his opening submission. Firstly,
Mr de Pelsemaker states that hydro schemes can involve a variety of activities,
some of which may have significant hydrological and ecological effects. The
AEs for all of Trustpower’s deemed permit applications confirm that all adverse

effects will be minor at worse.

Secondly, Mr de Pelsemaker states that it's necessary to take a longer term
perspective on the impacts of climate change on freshwater bodies. The irony
of this statement’s not lost on Trustpower. Hydro schemes are long term assets
and will play a fundamental role in addressing climate change management and

adaption.

Thirdly, Mr de Pelsemaker states that there is a need to ensure that hydro
schemes will make the transition towards a fresh management regime under
the future LWRP in a timely manner. As I've outlined above, providing for hydro
activities in a manner sought by Trustpower can be consistent with both MPSs
and the concept of Te Mana o te Wai. There’s no reason why, in my
submission, PC7 relief sought by Trustpower should be at odds with the LWRP
with respect to Trustpower’s proposed Rule 10A(3)(2) which provides for

OTAGO REGIONAL COUNCIL v Nga RUNUNGA & Ors Notes of Evidence ENV DUNEDIN - (17 May 2021)



10

15

20

25

30

109

replacement consents for hydro of more than a six year activity as a
discretionary activity, that’s the relief Trustpower’s still sticking with. Trustpower
has not sought to restrict the consent authority’s discretion, conditions that
could be imposed, or remove the ability to even decline consent. Trustpower’s
consent applications seek terms to 2038, less than half the 35 year maximum
under the RMA and if necessary the Regional Council may review those

consents under 128 if that is of concern.

Mr de Pelsemaker also acknowledged that further relief for hydro electricity
generation within the PC7 framework may be appropriate if it were to be
demonstrated that the application of Schedule 10A(4) would significantly impact
on the continued operation and viability of HEG Schemes. It's entirely unclear
where Mr de Pelsemaker required triggers of significant impact on the
continued operation and viability of HEG Schemes or where that comes from.

Mr de Pelsemaker confirmed in response to questions that there is no statutory
planning basis for that important qualification. Mr Maw, who in his opening
submissions reaffirms the requirement for significant impacts on scheme
viability, similarly has not explained any planning or legal basis for it. In my
submission there’s nothing the MPS REG or the NPSFM for that matter, that
indicates the requirement to give effect to the MPS REG only in such limited
circumstances. In fact, the MPS REG confirms the opposite. Even minor
reductions in electricity generation of existing schemes can cumulatively have
significant adverse effects on national, regional and local renewable electricity

generation.

Ma’am | then come to the issue of review that have been spoken a bit, | think
probably in around the Easter period and so | do set out some submissions in
that respect. I'm not sure if | need to take you through that, but | would just note
the High Court in New Zealand Wind Farms and Palmerston North City Council
when it was revealing the 128 provision and those processes, noted it's no mere
tinkering exercise. The provisions in the RMA covering public notification

submissions and hearings in respect of resource consents, all apply with
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respect to a review under 128. There is, therefore, very public correction
process and reconsideration of the appropriate consent conditions.

Almost there Ma’am. Consumptive versus Non-consumptive. Ms Styles in her
evidence states that it is generally understood that hydro electricity generation
schemes return water to the environment in a way that can be utilised again by
others or within a water body and thus are non-consumptive in the same sense
as activities. Non-consumptive in the same sense, are not non-consumptive in
the same sense as activities such as irrigation. By way of clarification, the relief
sought by Trustpower is not dependent on affected takes being
non-consumptive as defined under the Resource Management, Measurement
and Reporting Water Takes Regs. It's a very narrow definition which is for the
purpose of those regs is to require metering. So it should apply as widely as it
does. And the water plan Ma’am, it’s definition simply adopts that under the
regulations, but Ms Styles in her evidence notes that the water plan does treat

in other parts of the document hydro along with other non-consumptive takes.

Halfway through that paragraph, the MPS REG applies to all takes for all
renewable electricity generation purposes and does not differentiate between
consumptive and non-consumptive including as defined under the water plans
and those regulations. It takes a non-consumptive in the wider meaning of the
word insofar as water is used, as the water used is not lost to the wider
hydrological system and that is a fundamental difference between hydro where
the water’s available still for the river or the lake or other users as compared to

irrigation where the water is lost to the land.

Section 5, changes sought by Trustpower are appropriate. As Ms Styles states
in her evidence, to give effect to the higher order of documents, PC7 needs to
appropriately enable the replacement of resource consents for existing hydro
in the region including deemed permits and new consent applications for
enhancement or maintenance of existing schemes and so Ma’am | just set out
in 5(2) what Trustpower’s actual position is. So Trustpower is seeking the
wording proposed in the 7 May JWS version and | should say that’s Objective A
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because the witnesses or the experts came back with two versions of the

objective for you.

THE COURT: JUDGE BORTHWICK TO MR WELSH
Q. You prefer A?
A. Yes A.

MR WELSH CONTINUES OPENING
Plus objective policy and rule amendments to provide an appropriate framework
for hydro to be granted on a case by case basis for consent term longer than

the six year maximum duration.

And those aren’t new changes Ma'am, that's what we've been seeking

throughout.

Ms Styles’ evidence is that this is an efficient and the most appropriate way to
provide for hydro and give effect to those higher order documents. The
framework will protect the efficient, flexible and sustainable, renewable
generation on which the nation’s climate change permits depend, while giving

effect to Te Mana o te Wai as far as practical at this time.

The focus provisions sought by Trustpower will not provide for some kind of
free for all for hydro applicants. Ma’am | don’t think you’ve received any
evidence thus far beyond me from the bar that the only water take from deemed
permits is held, for hydro is held by Trustpower and it's the seven permits that
it's seeking is Pioneer with a — it's submissions refers only to the damming

consent of, is it Falls Dam?

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q. Oh they've got assets all over the show. Yes, they’'ve got other assets
from other larger schemes —

A. Yes.

Q. - and | can't remember now whether it's Manorburn, Poolburn,

Loganburn, whatever, you know, but they have assets all over the show.
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A.  Butl think the reality is the number of hydro generating operators that rely
on deemed permits is a limited class as least.

Q. Why are you telling me this though? Why that point in particular?

A.  Ohlwas just making the point that it's not going to open the flood — so to
speak the flood gates for all applicants to come in if there were a
longer-term consent possibility for hydro operators. The class of
operators that could try and seek that longer term is a limited one. That’s
all I see.

Q. Okay.

1510

QUESTIONS FROM THE COURT: COMMISSIONER EDMONDS

Q. Itis not necessarily the case for new permits though is it?

A. No.

Q. It's we're extending beyond thinking about deemed permits and the ones
that expire in '25 that discretionary — is that discretionary activity
suggestion though that far just wanted to be clear, | need to have another
look at it.

A.  Well the only scope only plan change 7 or the only ambit of plan change
7 that applies to new applications that are not deemed permits or not
replacements for applications that or for consents that expire by 2025, so
the only provision is the policy direction on duration. None of the activity
rules apply under plan change 7. They’re still under the water plan at this

stage.

O

Water plan, now.

A. So, new applications, Commissioner will be subject to the policy on
duration and that’s all under plan change 7.

Q. So what you're suggesting is that it doesn’'t actually — well the only

difference it makes is that the policy that’s introduced in PC7 with the

six years, that’s the only difference that it makes?

A.  For the new — for new applications, correct.

©

For the new. Yes in terms of your proposition.
A.  Oh, well the proposition there was relating and probably shouldn’t have

put it in. The proposition there was only in respect that there wouldn’t be
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a rush of people who are hydro operators seeking longer-term consents
for their replacement deemed permits, that’s all.

Yes, well | was just trying to understand how new propositions came into
your provisions that you’re suggesting that’s all.

They don'’t is the answer. The only way they come in, with the ambit of
plan change 7 is through the policy direction, Trust Power has sought for
hydro to expand that policy direction for new applications as well. So
Trust Power is seeking that policy carve-out for new hydro.

Yes.

Yes.

| was trying to understand so, you've confirmed my understanding of the
proposition.

We got there in the end on my part, yes.

MR WELSH TO THE COURT: JUDGE BORTHWICK

A.

©

O

Ma’am | don’t need to take you through but | was trying to find some safety
in numbers in 5.5 in respect of...

So you got some friends out there, have you?

Yes. (inaudible 15:12:49) otherwise at times but just in terms of the
acknowledges by the planners in particular around dealing with a longer-
term pathway for hydro and | just set that out including a reference back
to Ms Dixon’s submissions. So | won'’t read that to you in the interests of
time, Ma’am. The only other matter and | don’t do anything with this but
| feel duty bound just to raise it and that’s the and | mention this —

You did.

— the Dunedin City Corporation Empowering Act which is an odd piece of
legislation that’s still on the Statue Box and that was for the raising of the
Waipori Dam. It’s not repealed and it provides for the mining privileges
and water race licences held or later acquired by the Corporation, who
was original developer of Waipori to continue in perpetuity. And | just
include that Act, it's about three pages, just in annexure B. Now that, in
my submission shows or demonstrates the importance Parliament at the
time ascribed to the scheme, even a century ago but | do not that Trust

Power’s not relied on that provision or the Empowering Act and has filed
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applications for replacements consents as if they were to expire or lapse
on 1 October this year. So, it just background really Ma’am. So, my
principal submission is that the relief sought by Trust Power appropriately
gives effect to all applicable higher order planning instruments and in
terms of section 32, Ms Styles’ proposed objective is, the most
appropriate means achieving the purpose of the Act and the provisions
proposed by Ms Styles are the most appropriate way to achieve the
proposed objective. Finally PC7 as sought the Trust Power will promote
sustainable management purpose of the Act and thank you Ma’am those
are my submissions.

Q. Allright, have you got any questions?

THE COURT: COMMISSIONER EDMONDS TO MR WELSH
Q. Iwas just wanting to be sure that | was clear about your 2.2 at the bottom

of page three.

THE COURT: JUDGE BORTHWICK TO COMMISSIONER EDMONDS
Q. What about it?

THE COURT: COMMISSIONER EDMONDS TO MR WELSH

A. Policy 2.2 sorry?

Q No paragraph 2.2.

A.  Oh, paragraph 2.2.

Q | just wanted to be clear about your 17-year consent durations that for
you, all deemed permit replacement consents and then you mentioned
that those are going to align — those replacement consents with the
existing expiry dates of the wider Waipori and Deep Stream...

Yes. So, in terms of the relief we’ve sought...

So that’s in your application?

That’s in the application.

You’ve applied for 17 years, is that what you mean?

> O >0 >

Yes, that exactly what | mean and thank you for raising that

Commissioner because it was a point | was meant to correct because |
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think the interchange between your Honour and myself and one point, |
indicated we were seeking relief of 17 years —

Mhm.

— and that was confusion on my part and | apologise to the Court and to
my friends in that respect. The term sought in the resource consent
applications is 17 years. We haven’t tried to Trust Power-ise the
provisions that much to have a 17-year term in plan change 7.

That’s all right.

So | apologise Ma’am for that.

Right. And so those deemed permit replacement consents do they
contain any enhancement measures because | guess, | might need to
ask one of your witnesses about that but there was mention of one of
these races enhancement takes and higher flows...

Yes, well that’s the...

So at that point, | wasn’t clear quite what was envisaged here.

Okay, so there’s two types of enhancements, to just be clear, in terms of
the deemed permits they’re at an early they’d been filed and they’re on
hold and the applications are seeking a rollover of those provisions.
Three of the four were filed before plan change 7 was notified. So, they
don’t include any environmental enhancements beyond the status quo
but they’ve got a long way to go through the consenting process. The
reference in the Deep Stream enhancement is an application currently
sitting before ORC which seeks to increase the take from Deep Stream
in flood flows and to capture that. So for Trust Power that's an
enhancement and in terms of renewable energy it's an enhancement but
it's not an enhancement like plantings or so forth. So that’s the reference
there.

And so what term has that been applied for?

That’s been applied for 17 years as well and so it gets caught by that
policy direction under plan change 7 but it sits outside of plan change 7
as a new water consent or a new water permit.

I's a new water consent.

So, that’s also consistently been tried to align to the Deep Stream.

Right, so the actual application then has the term —
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No.

— that will align —

Yes.

— with the, so that will be 17 years as well.

Correct. That’s what’s been applied for.

Sure. That’s for that. Clarifies the position, | won’t have to ask your

witness now, hopefully.

THE COURT: JUDGE BORTHWICK TO MR WELSH

Q.

>0 >0 >0 >

O >0 >0

So, is the general thinking for Trust Power that if it were to be second and
six-year consents it would go via an RDA route because there needs to
be further work in relation to the schedule? Is it seeking more than six
consents, it would go via a fully discretionary route?

Correct.

So I've got it?

Yes.

You're not anticipating ever going control for example.

Well we can’'t make control —

Because you can’'t make it work.

— and | think to make control required a lot of changes that