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Executive summary

Introduction

In March 2014, the Government made significant changes to the family justice system. “The purpose
of the reforms is to ensure a modern, accessible family justice system that is responsive to children
and vulnerable people, and is efficient and effective” (Family Court Proceedings Reform Bill, p. 1).

The reforms changed the way in which the family justice system assists separating couples to reach
agreement about care and contact arrangements for their children. The reforms shifted the focus from
Court resolution of these disputes to encouraging parents to reach agreement themselves, where this
is appropriate, and to prevent disputes from occurring or escalating.

Key changes were made to out-of-Court and in-Court processes:

¢ The main out-of-Court changes introduced services that parents must attempt before applying
for a parenting or guardianship order, unless an exemption applies, for example, if there had
been violence. This included enhancing Parenting Through Separation (PTS), introducing
Family Dispute Resolution (FDR) and Family Legal Advice Service (FLAS).

e The main in-Court change saw the removal of lawyers from the initial stages of on notice
applications under the Care of Children Act 20041 (COCA), unless an exception applies, with
lawyers only able to represent parties when applications are made without notice,?there are
previous related applications or the application is made concurrent to a different application

type.3

Since the reforms, the number of COCA applications filed without notice has more than doubled and
continues to climb, even though no change was made to the criteria to apply without notice. Before
the reforms, there was a 70:30 split of with notice applications and without notice applications. This
has now reversed. Interviewed family law professionals stated that this has significantly impacted on
judicial and registry capacity, with resources having to be reallocated to manage without notice
applications, reducing available resources to progress cases and hearing time for other types of
applications.

Research aims

The primary aim of the research is to understand the causes of the increase in without notice COCA
applications being filed in the Family Court since the reforms in March 2014. These are the key
research questions:

o What are the key drivers for applicants when choosing to file without notice applications?

e What impact does filing a without notice application have on involved parties and processes?

1 A party must file an application themselves and appear at the initial Issues Conference. Parties are entitled to legal advice
and support to complete forms through FLAS.
2 Without notice applications to the Family Court are urgent applications. Rule 416H of the Family Court Rules 2002 provides
for applications that may be made without notice.
3 Some other changes relevant to without notice applications included:
. urgent applications filed via e-Duty introduced at the same time under a different legislative change
. rule 416HA of the Family Court Rules 2002 requiring lawyers to sign a certificate confirming the veracity of their
client’s without notice applications (previously, this was only the case for without notice applications for a protection
order)
e  section 46F of the Care of Children Act 2004 — judges are able to refer parties back to FDR after proceedings had
commenced.
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e To what extent have the Family Court reforms influenced the increase in without notice
applications?

Methodology

The research employed a qualitative methodology in order to understand applicants’ motivations and
reasons for filing a without notice application. A total of 59 interviews were completed — 43 with
individuals that made COCA applications, three with Family Court judges, eight with lawyers and five
with Family Court staff. Interviews with applicants, lawyers and Court staff were undertaken in
Christchurch and Wellington. The research was undertaken from 1 May to 30 June 2017.

Limitations: The qualitative research method was selected by the Ministry of Justice because the
purpose of the research was to understand the applicants’ reasons and motivations for making a
without notice application. The purposive sampling method* and sample size mean the research
findings cannot be generalised to all without notice applicants. Therefore, this research is indicative
and refers only to without notice applicants interviewed.

Presentation of findings

This report amplifies and prioritises the views and perspectives of parents/Court applicants. It is their
motivations and drivers that this research seeks to understand as well as their user experience of the
Family Court. The perspectives and views of family law professionals (judges, lawyers and Family
Court staff) are contrasted with applicant views in relation to motivations and drivers; however, family
law professionals largely provide the detail in relation to Family Court law and processes.

What are the key drivers for applicants when choosing to file without notice applications?

Interviewed applicants identified three key drivers when choosing to file without notice applications: a
desire for legal representation, urgent and time-sensitive issues and to initiate action towards a
decision.

Interviewed applicants wanted a lawyer. They often lack confidence in their own knowledge and skills
to represent themselves well and to achieve the desired outcome for the applicant and their children,
given the complexity of the law and Family Court processes. Interviewed applicants view the Court
process as daunting without legal assistance, particularly at a time when they are often emotionally
vulnerable. Lawyers are seen by interviewed applicants as expert in the law, having the knowledge,
skills and expertise to navigate the system, deal with legal and technical issues and represent the
applicant well. Lawyers provide reassurance to applicants that matters will at a minimum be
progressed, a decision will be made and ideally the issues will be resolved. Filing a without notice
application means applicants can have a lawyer manage the application through the Court process.

Interviewed applicants are filing a without notice application because, in their view, the matter is
urgent. There are two dimensions to this urgency. One dimension is where there has been or is a risk
of domestic violence or harm to the applicant and/or their children. The second dimension is where,
from the applicant’s perspective, the matter is time-sensitive and requiring a timely decision, which
applicants believe is unlikely to occur speedily or in a timely manner with an on notice application on

4 A purpose sampling method is used to identify and select information-rich cases or research participants related to the topic
being researched.
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the standard track. Time-sensitive issues include, for example, one parent wanting to move out of the
area, enrolment in or change of school and medical treatment. A without notice application is seen as
the quickest way to get before a judge and get matters heard.

The Family Court is a place that applicants go to get help when they have been unable to resolve the
issues themselves. Typically, the interviewed applicants have tried, often repeatedly, using
counselling, parenting programmes, mediation, elders and church leaders to resolve the matter
themselves. However, these attempts have not worked, with the relationship between parties often
characterised by intransigence and a complete breakdown in communication. Interviewed applicants
describe themselves as “stuck”, and they go to the Family Court to “get unstuck”, envisaging that the
Court will be able to cut through the relationship and communication issues, bringing balance,
perspective and independence to the issue so that a decision is reached, actions can be taken and
progress can be made. The interviewed applicants believe that filing a without notice application is the
fastest way to get before a judge, to get a decision and where they can utilise the services of a
lawyer.

What impact does filing a without notice application have on involved parties and processes?

The Judges and Family Court staff interviewed in this research are of the view that the Court is less
efficient. They believe that the volume of without notice applications and the related Court processes
are placing considerable strain on the registry, Family Court staff and Court resources, and it is
reported there has been no compensating resource to cover this increase. As a consequence, the
interviewed judges and Family Court staff say that applications and cases are taking longer to
process. They consider that the most urgent tasks are being attended to, but that in some cases this
requires Family Court staff to work outside of their regular hours. At the same time, some less-urgent
tasks such as filing of evidence and preparation of hearing files are not being completed on time.
When this happens, judges’ time and Court time is not fully utilised, and hearings and case
management tasks have to be rescheduled, further adding to congestion in the Court.

Interviewed applicants, judges and lawyers say that there is reduced access to legal advice and
representation for applicants. Interviewed applicants and judges state that parents are finding it
difficult to get a lawyer. Interviewed lawyers and judges also say that lawyers are moving to other
areas of the law and that more junior and less-experienced lawyers are now working in the Family
Court. Given that the cases in the Family Court are how more complex with serious family issues,
interviewed judges argue that the lack of experience is impacting on the quality of advice and
representation for applicants.

The most significant impact of the reforms is on applicants. Prior to the reforms, applicants could have
legal representation if they were filing an on notice application. This is no longer an option (except in
later parts of the on notice process) and, as already noted, is a key factor driving without notice
applications. Other impacts of the reforms on interviewed applicants include:

e increased expectation for applicants to do more and know more to work out their options,
adding stress to an already stressful situation (even though applicants have access to FLAS);

e increased expectation for applicants to self-represent at the initial issues conference (and
sometimes a settlement conference), adding stress and anxiety around not having the
necessary expertise to represent themselves, their children and the issues sufficiently well to
achieve the desired outcome.

Other impacts reported by the interviewed applicants and judges include:
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e increased tension and conflict through the escalation of current or new issues, resurfacing of
old issues and straining already tenuous relationships

e resolution can be more difficult to achieve as the issues and parties can become more
entrenched and inflexible.

The tension and difficulties noted above are not uncommon in disputes that come before the Family
Court and therefore not necessarily a direct impact of the reforms. However, interviewed applicants
and judges said that the changes have increased the stress on applicants, exacerbating existing and
new tensions and conflict with those parents having more intractable views. As a consequence,
interviewed applicants and judges are of the view that issues can take longer to resolve, and the
potential for harm for applicants and their children is increased.

How and in what way have the Family Court reforms influenced the increase of without notice
applications?

Based on the interviews with the research participants, the reforms have significantly influenced the
increase of without notice applications. Given the drivers of a desire for legal representation, urgent
and time-sensitive issues and to initiate action towards a decision, their overwhelming preference is to
make a without notice application. From the perspective of applicants, this is the only or most optimal
way to address one, two or all three of their needs/key drivers.

In the main, this qualitative research suggests that a desire for legal representation is the key factor
driving without notice applications, with urgent and time-sensitive issues and initiating action towards
a decision being secondary drivers. Thirty-five of the 43 of applicants who participated in this research
identified legal representation as one of their reasons for making a without notice application, with 26
indicating time-sensitive issues and 20 stating initiating action towards a decision. Some applicants
suggested more than one reason.

Interviewed applicants, judges and lawyers spoke about the value in helping families to resolve their
differences without having to go to Court, through the use of out-of-Court support and services.
However, some applicants® in this research believe that FDR needs “more teeth” and suggest making
FDR mandatory with consequences for non-attendance (for the non-complying party) and making the
mediated agreement legally enforceable (at the time of the mediation, without having to apply to the
Court for a Consent Order). Interviewed judges and lawyers suggest allowing lawyers to participate in
FDR mediations because they add ‘a touch of reality’ to the mediation, emphasising the importance
and seriousness of the process.

Some interviewed applicants and lawyers commented on the positive value of counselling (as distinct
from pre-mediation and coaching). Interviewed applicants in particular recall accessing up to six
counselling sessions. They acknowledge that, while it does not necessarily resolve differences, it
helps parents to get to a state of equilibrium and assists them to be more ready to participate in
mediation.

5 Twenty-three of the 43 applicants indicated they had completed FDR. Note: that this may be an under-representation of FDR
completion as the data was extracted from the qualitative interviews and it is likely that some the applicants will not have
answered this question.
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Without notice research

In March 2014, the Government made significant changes to the family justice system. The purpose
of these reforms is to ensure a modern, accessible family justice system that:

is responsive to the needs of children and vulnerable people
encourages individual responsibility, where appropriate

is efficient and effective (Family Court Proceedings Reform Bill p.1).

Key changes were made to out-of-Court and in-Court processes, including:

Out-of-Court changes®

Parenting Through Separation (PTS) was enhanced as part of the reforms and is a free
information programme that helps families through separation. It provides parents with skills,
tools and resources to help them stay focused on what is best for their children during
separation.

Family Dispute Resolution (FDR) supports separating families to reach an agreement about
the care of children with the help of a mediator, without having to attend the Family Court. It is
free for many people, with $448.50 per person being the maximum amount for those who do
have to pay.

Family Legal Advice Service (FLAS) provides initial advice to help people understand family
justice processes, advise people of their rights and responsibilities, explain possible
outcomes and assist with the completion of Court documentation. To be eligible for FLAS,
people must meet the income thresholds related to civil legal aid.

In-Court changes

Removal of lawyers from initial stages of on notice applications.

Lawyers are able to represent parties when applications are made without notice, or the
application is made concurrent to a different application type, or a judge directs parties to eb
represented at a settlement conference, and other exceptions.

Introduction of case tracks for proceedings under COCA.

Section 46F of the Care of Children Act 2004 — judges are able to refer parties back to FDR
after proceedings have commenced.

Urgent applications filed via e-Duty’” have introduced at the same time under a different
legislative change.

The process for filing urgent applications was unchanged under the reforms.

5 Other changes of note reported by research participants included the removal of counselling (section 9).

7 e-Duty is a technology initiative that links judges around the country so that a judge can immediately review and decide on
urgent applications to the Family Court. Previously, local practices existed whereby applications were emailed to a nearby
Court if there was no judge available in the Court of filing to deal with such an application immediately.

10
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Prior to the reforms, the Family Court was the centre of the family justice system, especially for
parents wanting to make care arrangements for children following separation. While most parents
resolve matters themselves, help to do so, that is, through counselling, could only be accessed
through an application to the Registrar of the Family Court regardless of whether parties wanted or
ever intended to file Court proceedings.

The reforms changed the way in which the family justice system assists separating couples to reach
agreement about care and contact arrangements for their children. The reforms shifted the focus from
Court resolution of these disputes to encouraging parents to reach agreement themselves, where this
is appropriate, and for the court to be used for the most serious or urgent matters.

Since the reforms, the number of applications filed without notice has more than doubled and
continues to climb, even though no change was made to the without notice criteria. Prior to the
reforms, the split of on notice applications to without notice applications was 70:30. This has now
reversed (Table 1).

Table 1: Number and percentage of on notice and without notice Family Court applications

Family Court Applications filed under the Care of Children Act (excluding Hague)
Financial year totals
2011/12 2012/13 2013/14 2014/15 2015/16 2016/17

Total applications filed 25,375 22,496 22,474 18,755 19,098 18,702
Applications filed on notice 17,736 15,207 14,011 6,326 6,011 5,877
Applications filed without notice 7,639 7,289 8,463 12,429 13,087 12,825
Percentage filed without notice 30% 32% 38% 66% 69% 69%
Filed without notice - direction to proceed on notice 2,006 3,534 3,075 3,445
Percentage of without notice applications directed to 24% 28% 23% 27%

proceed on notice

Source: Ministry of Justice, July 2017

According to the interviewed judges, lawyers and Court staff, this has significantly impacted on judicial
and registry resources, reducing available resources to progress cases and hearing time for other
types of applications.

The Ministry of Justice is seeking research into the causes of the increase in COCA without notice
applications being filed in the Family Court since the Family Court reforms in March 2014.

The purpose of the research is to “provide information to the Ministry of Justice that will increase their
ability to:

e explain what is driving this behavioural change
e explain the without notice trend to the Minister and other parties

e identify what the Ministry can do to influence this trend.”®

8 Ministry of Justice. (2017). Consultancy Service Order: Business and Finance Tier. Family Justice: Research into increase in
urgent applications, p. 1.

11
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First, the research seeks to understand the reasons driving applicants to make without notice
applications since the reforms in March 2014; Second, the research examines the impact of the
increase in without notice applications on involved parties (Court applicants, judges, lawyers and
Family Court staff) and processes. Third, the research explores how and in what way the Family
Court reforms have influenced the increase of without notice applications.

In total, 59 participants contributed to this research. Participating applicants, lawyers and Court staff
were based in two locations — Wellington and Christchurch (Table 2).

Table 2: Summary overview of research participants

Wellington Christchurch Total
Applicants 20 23 43
Judges 3
Lawyers 3 5 8
Family Court staff 3 2 5
Total 59

Of the 43 applicants:

o 10 self-represented, while 33 used legal representation to file their most recent without notice
application

e 15 had filed on notice applications prior to the reforms, and nine had filed on notice
applications post the reforms

e 14 had filed without notice applications prior to the reforms, and 40 had filed without notice
applications post the reforms

e 23°had completed FDR.

See Appendix 1 for a more detailed discussion of the research methodology.

Reading this report

This report sets out to amplify and prioritise the views and perspectives of parents/Court applicants.
The perspectives and views of family law professionals (judges, lawyers and Family Court staff) are
then contrasted with applicant views in relation to motivations and drivers. However, family law
professionals largely provide the detail about the Family Court, law and processes for this report.

The report steps through the without notice process from the applicants’ perspective. Court processes
not visible to the applicant as well the impacts of without notice on family law professionals are
discussed later in the report.

° Note that this may be an under-representation of FDR completion as the data was extracted from the qualitative interview and
it is likely that some the applicants will not have answered this question.

12




37.

38.

39.

40.

41.

42.

43.

44,

Key findings

In general, applicants use the Family Court processes to reach a resolution in their family-related
disputes. It is the place parents go when other ways of resolving issues have failed.

Issues are generally focused around the day-to-day care of and contact with their children or, where
they exist, seeking changes to existing orders.

All of the applicants in this research had variously attempted to resolve the issue(s) outside of the
Court process, including some or all attending counselling, Parenting Through Separation, Family
Dispute Resolution and talking with the other party where possible.

For most of the applicants in this research, a serious breakdown in communication between parents
was evident, with in-person meetings or telephone conversations often not possible because of the
stance of one or both parties. For most applicants, therefore, getting both parties ‘around a table’ on
their own or with support to work things through was not an option. It had been tried before, and
failed, or was not an option that one or both parties would currently entertain.

For participating applicants, the Family Court therefore is a place of last resort where applicants hope
that issues will be resolved, a decision handed down and progress made.

The issues this time, the fourth or fifth, was just another matter in a long series of issues.
Nothing had changed between us.. We are like boxers, squaring off in the corners, fighting for
our kids ... So Court was where we ended up, to get things sorted because we couldn’t ...
(Court applicant)

At the same time, the Family Court may be first choice of applicants, depending on the urgency of the
matter and/or their perceived need for a judge to make a decision.

The advice from my lawyer was to get an order to keep my daughter from leaving the city...
We (applicant and lawyer) talked through a range of options and some weren't applicable. It
was about stopping the threat of my daughter being removed from the city. (Court applicant)

I needed to apply without notice because my kids were invited to a wedding overseas and |
needed to get permission to take them overseas. Making sure | met the cut-off date for sign-
up for the kids was time critical. It would have been the experience of their life. (Court
applicant)

There are three key drivers that interviewed applicants identify as the reason they are motivated to file
a without notice application. Judges, lawyers and Family Court staff also expressed similar views,
largely concurring with these findings about applicants’ motivations and reasons for filing a without
notice application.

The three drivers identified by participating applicants are a desire for legal representation, urgent and
time-sensitive issues and to initiate action towards a resolution.

13
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Legal representation

Interviewed applicants wanted a lawyer to assist them to resolve issues through the Family Court.
Most applicants did not believe they had the necessary knowledge and expertise to complete Court
documents to a high standard, be able to speak well and coherently and be able to respond to
guestions appropriately. They wanted the services of a lawyer for multiple reasons.

Interviewed applicants expressed the following views:

They lack an in-depth knowledge of the law and Family Court processes.

I don’t know my way around the law. | can’t manipulate the circumstances to suit myself or
work out what | need to do or can do because | just don’t know the law and what my rights are
... (Court applicant)

I was naive. | didn’t know there was so much law involved in leaving someone when you have
got kids. He went and filed a without notice, and | didn’t even know that existed. I didn’t even
know | had to do any of that stuff, otherwise | would’ve done it when I left ... | definitely think
that the first one in gets the best say. (Court applicant)

The law and Family Court processes are complex and difficult for a lay person to navigate.

It was a foreign world to someone like me and probably to a lot of people. Understanding the
language and what it means. It’s a foreign language ... But | think the big thing is you just
don’t know what to do and what is what, you know? ... [and] it’s like you stumble around in
the dark, and the lights are always on low. (Court applicant)

... the law, the Courts, lawyers, judges and how it all fits together, how it all works, and then
you have the legal terminology — orders, directions, conferences. You hear it, or you read it,
and you understand it [at] one level, but you don’t really comprehend it, and you don’t really
know what it means. It’'s complex and a little overwhelming to be truthful. (Court applicant)

They lack confidence in their ability to represent themselves well.

| think jt’s really tough to think you can, well to expect you to be able to do the job of a lawyer.
The [Family] Court staff give you the form and tell you what you need to, but you don’t really
know if you are filling it out right and putting in the right information ... and then the decision
goes against you ... judge how well you did based on the outcome. (Court applicant)

When it’s about your kids, you want to do the best job, you know, because it’s about your
kids. But when you don’t know the law and you don’t know how the Family Court works and
what judges are looking for and what you need to say or to put in the form, then you can’t do
the best job possible, you can’t represent your kids well. (Court applicant)

High levels of stress and feeling vulnerable emotionally make it difficult to do what is needed
(i.e. represent themselves and their children well).

I was a complete mess when | filled out that application, and as a result, my application was
really incoherent. Not really to the point and it wasn’t in order. | was trying to babysit the kids
in the courthouse ... [and] | wasn't in a good state of mind to be writing a focused thing like
that with everything that was happening [at the time]. | was just trying to do what | needed to
do. (Court applicant)

It’s difficult to distance your emotions from the process. It’s emotional because it’s about your
kids, and it’s emotional because it’s about your life, your failed relationships all being laid bare

14
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in the forms for someone else to read. And it’'s emotional because it’s important ... and so
you'e stressed to the max. (Court applicant)

e Emotions often run high, and a lawyer helps to keep their emotions in check and manage the
process professionally.

I've always opted for a lawyer. You need to take the emotion out of it and not let things get
out of hand ... and a lawyer’s trained to do that. (Court applicant)

So for me, a lawyer takes the emotion out of it. If my ex and | start in on each other, it just
spirals into a slanging match, and it ends up going nowhere. So you need a lawyer to manage
the whole process, to keep things professional and calm and not let the emotions run riot.
(Court applicant)

e They are not always clear about what they want or what they should do, depending on what is
happening for them and their children at any given time.

| didn’t know what | was going to do. Whether the [gang] was going to come back and
whether | could even leave the house. | was considering whether | was even going to leave
[the area] to get away from it al/ ... when you’re not clear about what you want, it’s difficult to
fill out the Court forms. (Court applicant)

| think the process assumes or requires you to know what exactly you want there and then
and going forward, which is probably fair enough ... but | was in reaction mode, a bit all over
the place really, and worried about my kids. So I don'’t think I did a good a job as | needed,
because | just wasn’t sure, hadn’t thought things through ... but we got there in the end.
(Court applicant)

People who access the Family Court come from all walks of life and, as noted above, face a range of
emotional and pragmatic barriers when interacting with the Family Court and Court processes. Given
these rational and emotive factors, the interviewed applicants said they wanted the services of a
lawyer to help them navigate the Court process and to help them put their “best foot forward”.

Interviewed applicants consider lawyers to be the ‘experts’ and critical to getting the best result
possible. Not only are they familiar with the Court system and legal processes, interviewed applicants
said they bring a calm, confident and therefore reassuring persona to the situation. Lawyers are seen
by applicants, Family Court staff and judges as effective navigators who can support applicants
through the system.

In the case of self-represented applicants, interviewed judges, lawyers and Family Court staff said
that it is challenging for these applicants to complete a without notice application and file it and
manage it through the Court processes.

Education, confidence, emotions, vulnerabilities and day-to-day circumstances can put
applicants at a disadvantage in the Family Court, well any Court for that matter. For example,
it is likely that they will not have a good understanding of the technical aspects of the law,
know what constitutes a good or high-quality application, let alone be able to assess the
veracity of the other party’s evidence beyond an emotive and reactionary response. (Lawyer)

... how can we expect people to make good decisions for their kids when they are in this — not
only the emotion of a separation — but “Shit, | am having to do this Court process myself, and
you are asking me what my contact arrangements are going to be like. Are you dreaming?”

(Lawyer)

15
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In most situations, lawyers were often the first port of call, based on applicants’ past experiences with
lawyers and advice from family members. The constraints on lawyers in on notice applications may
further incentivise a without notice application.

Urgent and time-sensitive

Without notice applications by their very nature are urgent applications requiring a timely response.
Interviewed applicants file without notice applications because, in their view, the matter is urgent and
they need and want to reach a resolution as soon as possible.

Once | heard from my lawyer [about without notice], it was not the only option [but] it was
what needed to happen because it was urgent. (Court applicant)

Through the research with the 43 applicants, it became clear that there are two dimensions of without
notice applications — serious safety issues and time-sensitive concerns.

On the one hand, there are without notice applications that specifically relate to safety and the risk of
serious injury or harm to the applicant and/or their children. These applications usually involve issues
of domestic violence, drugs may be an issue and often other agencies will be working with the
applicant such as Police, Women’s Refuge or Union of Fathers.

On the other hand, there are without notice applications that relate to time-sensitive cases that
represent situations where there is not a risk of violence or serious harm, but there is a perceived
need by the applicant for a timely decision to be made sooner rather than later.

I know from the last time we went through the [Family] Court that it took a while, and that was
with lawyers helping you, which they are no longer allowed to do. So without notice was the
only option as | needed something done now, well in the next week or so, not in [a] month or
two months’ time. (Court applicant)

Children are typically an integral factor in these cases, and often one parent is unable to see their
child(ren) until parenting orders are made or altered. This heightens applicants’ desire for a quick
decision as they desperately want to see their child(ren). Not being able to see their child(ren) is
distressing. For these parents, they feel they are left with no choice but to seek resolution through the
fastest legal avenue available, and they know this to be a without notice application.

Whatever the case may be, all of the participating applicants considered their situations to be urgent.
This drives the applicant to the without notice application process, as it is the only option available
through the Courts to deal with urgent cases.

To initiate action towards a decision

As noted above, the Family Court is a place applicants go to get help when they have been unable to
resolve issues themselves. For the majority of participating applicants, they have tried a number of
times to reach agreement. Indeed, most applicants maintained that Family Court was a last resort
option to cut through relationship and communication barriers and/or issues of violence, drugs and
alcohol.

More often than not, attempts have been made to solve problems through counselling and/or formal
mediation. However, these have not worked, and there may be a complete breakdown in
communication between the two parties.

Nevertheless, interviewed applicants speak of wanting to get on with their lives and “get unstuck”. To
do this, without notice is seen as the “quickest way to get in front of a judge”, which, in turn, means
decisions will be made, actions will be put in place and things will be progressed.
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| needed the judge to make tough decisions. | didn’t need mediation. Allegations had been
thrown around for a long time. / didn’t need to be brought together with my ex-partner ... You
know they made it that you couldn’t get lawyers unless [it was] without notice? That’s the
difference. (Court applicant)

When situations had reached a stalemate, as was the case with some of the applicants in this
research, external intermediaries (and decision makers) were needed. Interviewed applicants, by their
own admission, were no longer in a position to negotiate and communicate with their ex-partners to
reach resolution. Interviewed applicants were typically in a state of high emotion that could include
sadness, frustration and anger towards the ex-partner, particularly if they were acting in a way that
was uncooperative. They said they saw lawyers and judges as suitable alternatives to setting action in
place that would progress both parties towards a resolution.

We were stuck ... We couldn’t talk to one another except through another party, and that had
always been through our lawyers ... and that worked some of the time until things changed or
something happened ... and there was no trust between us ... and even with our lawyers’
help, we still couldn’t agree on what should happen ... Yes, so we need a referee who could
make us see sense and make a ruling that we would have to stick to. (Court applicant)

In summary, this research suggests that a desire for legal representation is the key factor driving
without notice applications, with urgent and time-sensitive issues and initiating action towards a
resolution being secondary drivers. Thirty-five of the 43 applicants who participated in this research
identified legal representation as one of their reasons for making a without notice application, 26
indicated time-sensitive issues and 20 mentioned initiating action towards a resolution. Some
applicants suggested more than one reason.

The three drivers — legal representation, urgent and time-sensitive cases and the motivation to initiate
action towards a resolution — compelled participating applicants to seek out information about the
Family Court and what their rights are. They do this based on:

e advice from lawyers
e Family Court information and resources including the Ministry website
e Information from Citizens Advice Bureau and Community Law Centres

e experience and familiarity with the Family Court system, specifically how long Court
processes take and how much they cost.

From advice and information gained, applicants realise there are two main tracks: on notice and
without notice. Table 3 sets out interviewed applicants’ perceptions of on notice and without notice
applications. It should be noted that not all applicants’ perceptions are accurate or reflect the full
range of actual options or processes.
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Table 3: Applicants’ perceptions of on notice and without notice process

It is not possible to file straight away,

Applications can be filed immediately through e-Duty.
Once filed, a response is often provided the same day
or within 24 hours.

Must complete out-of-Court processes first’® — PTS
and FDR.

FDR is free for most people, but there is a maximum
cost of $448 per person if they have to pay.

Participation is not mandatory nor are there
consequences for  non-participation,  although
applicants can get an exemption and then file.

There is a cost of $220 to file the application.

It is possible to file a fee waiver application if financial
hardship applies.

There is a cost of $220 to file the application.

It is possible to file a fee waiver application if financial
hardship applies.

Applicants can only self-represent.!!

Applicants can
representation.

self-represent or have legal

Orders are made on information from both parties —
applicant and defendant.

Interim orders can be made based on one party’s
information.

There is a response time of 21 days (after the
defendant is served).!?

There is a response time for the defendant of three
days (after the defendant is served).

Possibility of legal aid support.

Interviewed applicants compared and contrasted the on notice and without notice options in the
context of their personal situations. Once Family Court staff and/or lawyers explain the similarities and
differences between the two options, the applicants weighed up the options. Based on their own
needs (the drivers), interviewed applicants said that the choice is obvious. Given applicants’
perceived urgency and/or seriousness of their case, the desire for legal representation and wanting to
get some movement and make progress towards resolving care and contact issues, a without notice
application is the only feasible choice they can make.

Well, there was really only one choice. When you weighed it all up without notice was, and
you could have a lawyer ... and you didn’t have to do the mediation and you might be able to
get legal aid. But really it was about having a lawyer and getting in front of a judge faster,
getting a decision. (Court applicant)

So say, for example, we have people come to the public counter here, one of the things the
staff will give them is the proper forms, if they don’t have them. Explain that it needs to be
sworn or affirmed, and anything they want to attach to it needs to be annexed correctly as
part of the affidavit swearing process. One of the things we must say to them is there are two
ways you can do it — you can do it without notice or you can do it on notice. So on notice is
normal and you have to attend FDR, and without notice is urgent and you need to satisfy the
judge that there is a reason for it to be dealt with without hearing from the other person ... So
when you explain that to a lay person, they are just going to hear, “Oh, so that is done faster
or that is urgent. Of course it is urgent, | want this or | want that.” (Family Court staff member)

10 While parenting order applications and dispute between guardian applications usually require PTS and FDR to be completed
first, it is possible to file such applications directly in the Family Court in combination with an application to be exempted from

PTS and/or FDR as appropriate.
11| egal representation is possible following initial stages.

12t is also possible to file an application for the reduction of time for the respondent to reply within less than 21 days.
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On notice requirements impacting on without notice applications

Most of the interviewed judges, lawyers and Family Court staff in this research believe the on notice
application process and the prerequisite to complete FDR before commencing that process, is
contributing to the increase in without notice applications. As illustrated in Table 3, the current system
requires that all applicants who want to file through the Family Court must first attend FDR unless
they apply for an exemption or choose the without notice track.

Interviewed applicants believe that a without notice application was timely because it bypassed FDR,
had shorter response timeframes and was considered by a judge more quickly.

Applicants in this research who had sought legal advice from lawyers reported they were typically
advised that they needed to complete PTS and FDR if they had not already done so (as a suggested
first step), unless their case involved safety issues and the risk of violence or removal of a child from
the country. However, in most cases, interviewed applicants were more interested in getting to Court
to get a decision made.

Participating lawyers reinforced this view, commenting that advice around completing FDR was not
always well received by applicants because of the perceived time delays and cost, especially if
applicants thought their case was urgent.

A shared view among most of the interviewed judges, lawyers and Family Court staff is that cost is
one of the major barriers for applicants in choosing not to complete FDR. As noted earlier, while FDR
is free for most participants, for those who have to pay, there is a maximum cost of $448.

For applicants in this research, while cost is definitely an issue, they state that there are other factors
— and some suggest stronger barriers — that need to be considered in relation to completing FDR.
This includes there being no consequences for non-attendance (for the non-complying party), both
parties needing to be reasonable, the final mediated agreement not being legally enforceable and the
time taken to complete the FDR.

In addition, researchers are of the view that interviewed applicants did not always work out whether
they will have to pay for FDR. At the time of making a decision, they are weighing up a number of
factors including timeliness, getting in front of a judge, getting a decision, attending FDR as well as
cost as part of a broader set of decision criteria. It is therefore not clear how significant a factor cost is
in completing FDR.

Out-of-Court processes seen as valuable

In principle, interviewed applicants said they like the idea of not going to Court and ideally would like
to be able to settle out of Court. In this regard, out-of-Court processes are seen as valuable. They
recognise the benefits of mediation as a way to resolve conflict and reach a resolution, and they
acknowledge that FDR has the potential to work well. However, from applicants’ point of view, this is
only the case where both parties behave reasonably and engage in the process with the intent to
reach agreement and compromise. When this does not occur, lawyers (and by implication without
notice) were seen as a better option.

Participating applicants identified these aspects for FDR to be effective:
e Attendance needs to be mandatory.

| was going to do mediation, but [my ex-partner] was not interested. | wasn’t sure what other
options | had after that. It was an impossible situation. | went to mediation, he never turned
up. (Court applicant)
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You can’t have a conversation with yourself, well you probably can. But you definitely can’t
mediate with yourself. So if we're serious about progressing things, getting to an agreement
out of Court, then you need both sides to be attending (Court applicant)

e There needs to be consequences for non-attendance.

At the beginning, counselling should be compulsory. The counsellor would get to the bottom
of what’s going on and make recommendations. Maybe then a parenting order would fit.
There should be consequences for not turning up to mediation or the parenting programmes,
otherwise what’s the point? (Court applicant)

e Both parties need to be reasonable.

[FDR] is good in principle because it can help you talk things through and maybe get things
sorted without going to Court ... [and] be helpful if you do end up in Court or before a judge.
But that requires both parties to be reasonable and willing to enter into the spirit of the
mediation with the best interests of the kids at heart. Sadly, that is not the case with my ex-
partner. [My ex-partner] is inflexible, unreasonable ... and not willing to compromise. So it
was a complete waste of time, and we’re on our way back to Court, which is where | knew we
would end up anyway. (Court applicant)

e The mediated agreement needs to be enforceable without having to apply to the Family
Court.13

It was toothless. The agreement wasn't enforceable, and based on the pattern of behaviour,
her behaviour, whatever we agreed to would be out of date the next week because she would
have changed her mind, and sure enough she did ... so it was a waste of time.

| think for the time and cost involved, you want something that’s enforceable. And being
enforceable means that this is serious, we’re not mucking around here and there are
consequences ... and you're kinda saying that this process has the mana of a Court, without
having to go to Court. (Court applicant)

The role and influence of lawyers

Interviewed applicants say they feel reassured by the presence of lawyers who provide a cool head in
what is very often a stressful and at times emotionally charged situation. Lawyers also help to create
a level playing field addressing perceived power imbalances and are seen to have the knowledge and
expertise to navigate the Court system and represent applicants well. Interviewed applicants said that
they feel more reassured that the situation will get resolved and they will be able to make some
positive forward progress with the involvement of a lawyer.

Overall, most interviewed applicants saw the without notice track as the more attractive option, and it
was chosen because of its perceived ability to meet personal needs and drivers, having fewer hurdles
and barriers, facilitating progress towards faster decisions and potentially being less expensive due to
the possibly of obtaining legal aid.** “Better, faster, cheaper” is the phrase that colloquially captures
the motivations and benefits of without notice applications.

13t is possible to apply to the Family Court to make the mediated agreement into a Consent Order.

14 Legal aid is considered a loan and may be required to be paid back. The eligibility criteria for legal aid is linked to that of FDR
and FLAS, therefore it is likely people can receive both these services for free if eligible for legal aid.
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There is a sense by some interviewed Family Court staff that lawyers are, to some degree, influencing
the uptake of without notice applications, which in turn is driving the increase in the number of without
notice applications being filed in the Family Court.

However, participating lawyers say they are very clear about their ethical obligations to both abide by
the law and serve the interests of their clients. Lawyers who did end up filing without notice
applications indicate that the best interests of their client is what drives their actions, which may
include filing a without notice application if that is the option that meets client needs.

Because we have got a huge obligation when we are certifying the without notice applications
that they meet the criteria ... We must adhere to the rules ... and it’s not just about the rules,
it’s about our professional reputation. You don’t want to be hauled over the coals by the
judge, by the Court. (Lawyer)

Interviewed lawyers commented that, in the first instance, they advise clients about out-of-Court
processes (and this is confirmed by applicants) and also explain the without notice threshold. This is
not always met with much enthusiasm by clients because, as mentioned earlier, they are interested in
getting a decision and resolving the matter as soon as possible and generally see their situation as
one that needs to be treated with some urgency.

You explain the process to them and [the] clients, and they are trying to come up with more
and more, “Right | want to get it over the threshold” and they will sit here arguing with you
saying “No, no”, and you know from their perspective it’s all urgent and they want it dealt with.
It’s interesting that clients want to go to Court, they don’t want to do FDR ... they are trying to
move it along. (Lawyer)

Interviewed lawyers said that it is challenging to provide a responsive service that takes into account
the needs and personal context of the client when there is a set of steps that must be adhered to prior
to being able to act on behalf of the client.

The FLAS system feels like tick box lawyering. Because it doesn’t matter what their problem
is, you are still sending them down the same track ... it is not a personalised service. (Lawyer)

As discussed later in the this report, the shortage of family lawyers alleged by some applicants in this
research, and the limited remuneration for such work that participating lawyers spoke about, suggests
that family lawyers are not interested in producing increased without notice cases.

Applicants must first choose to self-represent (i.e. no lawyer) or obtain legal representation. This
decision is commonly determined by the experience and familiarity the applicant has with the Family
Court. In many cases, where applicants choose to self-represent, they are reasonably familiar with
Court processes, are experienced in navigating and working through systems and feel confident
enough about representing themselves.

Regardless of being self-represented or legally represented when filing a without notice application, a
number of factors must be considered, the most salient being the threshold criteria that applications
are based on.

Without notice applicants must clearly show that not applying without notice would or might entail
serious injury or undue hardship or risk to the personal safety of the applicant or any child of the
applicant, or both. Self-represented applicants, therefore, must understand what is required to put
their best case forward.
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Research participants highlighted the differences between self-represented and legally represented
applications:

o Self-represented applicants do not understand threshold criteria and file substandard
applications that do not provide clear factual information. Information is often emotionally
loaded and not focused on recent events but provides a tirade of past insults and hurts.
Applicants may feel disappointed, confused and/or angry when the judge does not accept the
application and an interim order is hot made.

I had one and a half hours to fill out [the] application. | was upset and stressed. The
application raised issues [the judge] couldn't justify as being urgent, so it went to on notice. |
can see why | didn’t give just cause, | wouldn’t have given it to me either. Later, | looked
online. I should have got advice from a lawyer. Law is about facts, and [the application] needs
to be factual. | should have stepped back and made a good case rather than an emotional
case. (Court applicant)

o Legally-represented applications are filed correctly and contain relevant information that
clearly relates to each threshold criteria. Information is based on a summary of facts with
dates and times that are recent. Lawyers are aware of all options within the law to maximise
the value of a without notice application and get the best possible outcomes for their client.

All without notice applications are filed with the Court if required to be determined by a judge are
processed via e-Duty. This is an email platform where judges who are rostered on throughout the
country consider the applications. Applications and supporting documents are submitted onto the
platform for consideration. Assessment is done electronically. Judges complete a memorandum
having determined whether orders should be made. The memorandum identifies any orders made or
other directions (such as appointment of lawyer for child, supervised contact) as well as reasons for
the order not being granted. This is then emailed back to the Family Court case officer who will then
distribute it to the parties involved.

To ensure that applications have the best possible chance of being dealt with on the same day, they
must be filed earlier in the day to ensure they are received, processed and placed onto the e-Duty
platform before 3.30 pm. There are two exceptions to this:

¢ Any application that is filed by the Ministry for Vulnerable Children, Oranga Tamariki due to
the chance of a child being uplifted.

e An order preventing removal of a child from the country.

Interviewed Judges, Family Court staff and lawyers said that without notice applications need to be
completed to a reasonably high standard to ensure that the case will be understood and responded to
as required. Based on what has been said by the research participants, many applicants who self-
represent are at a significant disadvantage, as they do not have the necessary knowledge or skills to
file a high-quality without notice application.

... here they are [in the] legal process. You don't fly a plane yourself. You don't fix your car
without a mechanic. What makes you think you can be a lawyer? ... at the end of the day,
they are not legally trained, and providing relevant evidence and all that kind of stuff is
definitely [about] understanding the law. (Family Court staff member)

Interviewed self-represented applicants whose applications had been denied supported this view,
stating reasons of not having a clear understanding of the without notice process and what was
required in the form.
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Did | do a good job, did | present my case well? Probably not, no definitely not. The order was
turned down so | didn’t get what | wanted, even though | thought | had a good case ... The
judge makes the decision based on what you put in the form, and | probably didn’t do so good
there, and | really wasn't sure what went where and what | needed to include. (Court
applicant)

From the research, there appear to be two main types of without notice applications filed with the
Family Court:

e Urgent cases where the applicant and/or their child(ren) are at risk of serious danger or harm.

e Non-urgent cases where the applicant and/or their child(ren) are not at risk of serious danger
or harm but there are concerns of a time-sensitive nature that require a relatively quick
response.

Depending on the applicant’s situation and the context and factors of their application, a number of
outcomes may occur.

Urgent - safety concerns

The without notice application is filed, threshold criteria are met and the without notice claim is
accepted. A response is generally received the same day or within 24 hours, and in most cases, an
interim order will be made. This ensures the safety, care and protection of all parties involved.

Not urgent — time-sensitive concerns

The applicant has a sense of urgency despite the fact that the application does not meet the threshold
criteria of serious risk and safety concerns. However, from the applicant’s perspective, there are
pressing concerns that need to be dealt with promptly. What interviewed applicants state (and
participating judges, lawyers and Family Court staff largely agree with) is that this type of without
notice application is declined (i.e. no interim order). However, research participants also spoke of
cases in which judges directed the application be placed on notice while remaining on the without
notice track.

In cases where without notice applications are declined, the judge is still able to make a range of
directions including directing applicants to complete FDR.

From the perspective of interviewed Family Court staff, directives by judges to complete FDR do not
seem to be made often.

The three Judges interviewed in this research commented that FDR had merit and was a valuable
tool to aid resolution of issues, but that there was also a stated preference to utilise directions
conferences and only refer to FDR if they felt it is appropriate.

FDR was seen as one of the pathways towards dispute resolution. It appears from our limited
engagement with the three Family Court judges during this research that they are highly aware of the
responsibility that comes with their position, care deeply about the impact of decisions they make,
consider the facts and needs of both parties and then decide on the most appropriate response.

15 This report has been structured to largely follow the process as experienced by the applicant. The work of Family Court staff
in preparing applications is discussed later in this report.
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Based on what has been said by participating judges, lawyers and Family Court staff, the increase of
without notice applications has placed more stress and pressure on the judicial and registry resources
of the Court. They consume more Court time and reduce available resources to progress cases for
hearing time for other applications.

The research identified that one of the main impacts, as noted by judges, lawyers and Family Court
staff, is what the researchers have termed a new ‘middle ground’ within the Family Court, where time-
sensitive issues are expanding the scope or pushing out the boundaries of without notice applications.
The other main impact of the increase in without notice applications noted by research participants is
the increased workloads of judges and Family Court staff and a reduction in the number and
availability of Family Court lawyers.

Time-sensitive issues are expanding the scope of without notice applications

As has been explained earlier, there are two main provisions for people who need to file applications
in the Family Court — on notice and without notice. The on notice application is for non-urgent cases
where there is no risk of harm or undue hardship. It requires both parties to present their case before
an order is made and typically takes 21 days from the time it has been served. More importantly, the
on notice track does not allow lawyers to be involved in initial stages.

Without notice applications are focused on issues of serious injury, undue harm, risk to the safety of
the applicant and/or their children and the risk of children being removed from the country. It is
possible to receive an interim order immediately, and lawyers are able to be involved.

What we know from this research is that nearly most interviewed applicants consider their own
situations as “urgent”. A new middle ground has been created where time-sensitive issues — not at
risk of serious injury — are being processed through the without notice process. In practice, we are
seeing an expansion of the scope or parameters of without notice applications.

These cases need to be dealt with promptly but not urgently. From the applicant’s perspective, based
on the experience and knowledge of the Family Court and the advice they receive from their lawyer if
represented, there is no other timely process in the current system.

This view is also shared by interviewed judges, lawyers and Family Court staff.

As a consequence, these time-sensitive issues are being progressed through the without notice track
(Figure 1).
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Figure 1: Expansion of without notice boundaries to include time-sensitive issues
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Interviewed applicants see the benefit of this as it allows them to have their needs met, and it is a
means to receiving legal support and potentially legal aid. It is acknowledged by all research
participants that the without notice track can help applicants jump the queue (in front of on notice
applications) and gets them “in front of a judge” faster.

It appears that lawyers and judges are facilitating the expanded scope of time-sensitive without notice
applications because, in their view, they need to be progressed and there is no other timely
mechanism within the current Court processes to do this. They do this in a number of ways:

e Lawyers use the ‘undue hardship’ provision to make a case and thus meet the threshold
criteria.

e Lawyers file on notice with a memorandum for a reduction in time.

e Judges err on the side of caution, and the application is placed on notice while remaining on
the without notice track.

This in effect largely gives applicants what they want: legal representation, timely consideration and a
decision that progresses the issue.

Without notice applications have significantly increased Family Court staff workloads

As discussed above, the without notice application acts as a prioritisation mechanism that effectively
allows applicants to jump the queue and get their cases heard faster. This appears to have had an
impact on Family Court staff, their workload, stress levels and general feelings of job satisfaction.

Interviewed Family Court staff report currently managing between 110 to 130 case files!®. Each one of
these cases represents a family and may involve care of children, domestic violence, adoption and/or
property matters. When a without notice application comes into the Family Court, staff immediately
respond, and the without notice application takes priority because of the potential for harm.

16 Cases loads vary across Family Courts and these figures pertain to Wellington and Christchurch Family Courts.
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Interviewed Family Court staff said that without notice applications can take up to two hours to
process, and usually there are four to five applications per day. Due to increased workload from the
increased volume of without notice applications being filed, interviewed Family Court staff said that
there are situations in which registry staff struggle to attend to their caseloads.

Because you are always putting out fires, perhaps even more than anecdotally that’s certainly
contributing to the overall age of the cases. Because files that need something done to them
are essentially languishing because our focus is elsewhere. (Family Court staff member)

Interviewed Family Court staff said that there are instances of staff having to work outside of their
regular hours to complete filing without notice applications. If a directive from a judge is received
between 4.30pm and 5.00pm, they are obliged to stay and complete the job, which will include
making contact with applicants and/or lawyers to inform them of the decision. Interviewed Family
Court staff said that they are sometimes working outside of their regular hours as they try to catch up
with the work required by their caseloads. This is proving to be stressful as Family Court staff are
under constant pressure, finding it very difficult to make progress.

You come in to work in the morning with a plan of what you are going to do and what you are
going to try and achieve in a day, and it gets blown out of the water because you get without
notice applications coming. So just that psychological effect of making any headway and
always treading water is detrimental | think. (Family Court staff member)

Impact on judges

One of the flow-on effects of the increase in without notice applications is that interviewed judges said
that registry staff are struggling to deal with the case management of without notice applications.
When tasks are not completed, judges’ time is wasted, and hearings and other tasks have to be
rescheduled, further adding to the congestion in the Court.

Interviewed judges also said that another impact of the increase in without notice applications that
time spent on without notice applications means that judges are not available for other work.
Interviewed judges said that there has been no additional judicial capacity to offset the increased
volume of without notice applications, and both judges and Family Court staff state that it is taking
longer for all matters to be processed through the Family Court.

Interviewed Judges and Family Court staff comment that lack of capacity is not solely attributable to
the increase in without notice applications but in their view, is also a reflection of the long-term under-
resourcing of the Family Court.

There are fewer Family Court lawyers

A number of interviewed applicants highlighted the difficulties they faced when trying to engage a
lawyer to represent their case. Often multiple phone calls were made before finding a lawyer who was
available and/or willing to represent them or the applicants had limited choice as to who could
represent them as only one to two possibilities existed.

I rang up my old lawyer’s firm, but he is no longing doing Family Court work. | had to ring four
or five ... lawyers before | even got to talk to someone who might be able to take me on ...
Yes, | think it took me about three or four weeks to get a lawyer. (Court applicant)

Similar views were also expressed by interviewed lawyers and judges.

Interviewed judges and lawyers claim that one of the consequences of the reforms and changes to
legal aid entitlement criteria is that the field of family law is now less attractive to lawyers and legal
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firms. Participating lawyers said that it is not financially viable to practise family law given the level of
remuneration (unless they use new and less experienced lawyers).

... we are seeing good lawyers dropping away because why would you want to only get $150
for what used to be six hours work? They have to still be incentivising good experienced
lawyers to do this kind of stuff, otherwise really difficult cases are being done by people who
don’t know what they are doing. (Lawyer)!’

Based on what has been said by participants, there now appears to be fewer lawyers practising family
law and now more difficulty for applicants to get legal advice.® This apparent loss of experienced
family law practitioners means that the quality of legal advice and representation that some applicants
are receiving is now below par.1®

Capacity and workload pressure on Family Court staff increases the risk of harm to
applicants

Interviewed Judges and lawyers are of the view that capacity issues are not just a result of the without
notice application increase. As noted earlier, resource capacity has been stated as an issue for the
judicial system, particularly the need for more judges. However, the increase in without notice
applications appears to be exacerbating the resource issues. In the worst-case scenario, this could
create a situation where serious harm could befall an applicant because the application was not seen
in a timely manner.

It is important to point out that interviewed Family Court staff and lawyers did speak about alternative
routes being taken in cases where there is the likelihood of serious harm and/or the risk of a child
being removed from the country. Despite deadlines (e.g. e-Duty), a late application will be placed in
front of a judge, and Police will be contacted if they are not involved already. Lawyers will often also
ensure that safety plans are in place to ensure that the applicant and children (if applicable) are safe
after the initial interim order has been served.

There are also a number of impacts that filing a without notice application have on proceedings,
intended outcomes, resolution and other parties. These are largely dependent on whether the
application has been filed by a self-represented or legally represented applicant.

Self-representation

When applicants are self-represented, participants said that this often demands more time of the
Family Court staff and judges.

Despite information being available online and print information being available in the Courts and from
a range of community organisations, interviewed Family Court staff say they still need to spend time
explaining the procedure, terminology, Court processes and requirements to self-represented
applicants.

Interviewed Family Court staff said they walk a fine line between providing information and giving
legal advice. Parents and applicants try to elicit as much information as possible from Family Court

7 The reference to lawyers’ pay appears to be in relation to the change in legal aid payments from hourly rates to fixed fees,
which was not part of the 2014 Family Court reforms. The introduction of fixed fees, and the rate at which they are set, was a
decision of the Legal Services Commissioner.

18 There does not appear to be any significant decrease in the number of approved and available family legal aid lawyers. In
July 2014 there were 1,139 family legal aid lawyers listed, and 1,031 as at July 2017. The small reduction was not unexpected
due to the greater number of people using out-of-court alternatives.

1% The Ministry regularly audits legal aid lawyers by reviewing the quality and value of their case files. There has been no trend
showing a reduction in lawyer quality in the family area of law since 2014.
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staff, who have to be careful to avoid breaching the offence provisions of the Lawyers and
Conveyancers Act 2006. The Act prohibits a person who is not a lawyer carrying out the work of a
lawyer such as giving advice.

One of the challenges for our staff is self-represented people are constantly asking for legal
aavice. Now they can't give legal advice. What they can do is explain the process and explain
the options. And if someone says what should | do, they are not able to advise them. So that
is the domain we have got to be very careful about. We can give them process advice and
administrative advice, but we cannot stray into the area of legal advice. And that’s often what
self-represented parties are seeking when they present at the public counter or when they
phone up. (Family Court staff member)

Interviewed Judges said they need to manage the self-represented applicants, by ‘hand-holding’ them
through the Court proceedings. This not only increases the amount of time in Court but also places
the judges in a vicarious position where they could be seen to be non-objective and working in favour
of the self-represented party.

Conversely, interviewed judges commented that legally represented cases can typically be heard and
responded to in around five minutes due to the expertise and knowledge of lawyers. On the other
hand, self-represented cases often extend beyond the 15-minute time allocation. With lawyers no
longer being available through the on notice track (initially) and the option of self-representation for
without notice applicants, lawyers are effectively being moved out of core parts of the system.

Legal representation

Generally, interviewed applicants said they felt they were under considerably less stress when
lawyers supported them with getting the correct information together and the subsequent proceedings
that followed. Although this came at a financial cost, it alleviated some of the emotional cost. In a few
cases, applicants discussed how, without the lawyers from both parties, a resolution would not have
been met, as all communication between themselves and their ex-partner had stopped.

You can’t read or write — nervous wreck — it’'s so challenging — it’s opening up a Pandora’s
box. Lawyers know what to do. (Court Applicant)

Although interviewed applicants said they were not always happy with the outcome of the
proceedings, a minority claimed that they understood and appreciated that everything within family
law jurisdiction had been done to assist them.

Interviewed Judges also said that the involvement of lawyers in Court proceedings ensured that cases
were heard in a timely fashion during the hearings and applications were clear and concise. The
benefit of this for applicants is that their case is argued well.

One of the questions posed by some research participants, was whether lawyers are partly
responsible for creating the increase in without notice applications. In a few instances, participants
said there is a feeling that lawyers are acting in a way that borders on professional self-interest.

As stated previously, lawyers maintain that in the first instance they advise clients about out-of-Court
processes. However, this is not always well received by clients, as they generally see the situation as
urgent and therefore want to meet with a judge as soon as possible.

Interviewed Judges, lawyers and most Family Court staff were of the view that the best interests of
their clients i.e. applicants is what drives Family Court lawyers.
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Access to justice

According to a number of research participants, including applicants, access to justice is seen as:

lawyers acting for you
an even playing field — a fair, non-discriminatory system

everyone’s right to have their day in Court, if they wish, where a judge, as the voice of reason,
common sense and logic, helps to progress towards a resolution.

A number of research participants question whether, in the current system, justice is being served:

Only being able to have lawyers act for you when a without notice application is filed, means
only being able to use lawyers when things have reached a level of urgency and crisis.

There is this group that aren’t getting what they need. And you say, yes, it could turn into
without notice [but it isn’t right now]. Then one throws a punch and then you know | feel like
we are not servicing those clients in the way we should. Because they come in and we can't
help them. That’s how it feels. Just doesn'’t sit comfortably | think with all people who do this
job because they want to help people. And then that’s your outcome. Just horrible. (Lawyer)

There is insufficient support for self-represented applicants. This leads to applications that are
often filed with incorrect and irrelevant information.

Self-representation in a system that is built upon procedures that are difficult for the lay
person to understand results in situations where people are unlikely to represent themselves
well.

The ability to pay for legal advice is seen to provide an unfair advantage

It is not a fair process. The system is divisive. It is not free, not available to everyone. It is a
user-pays system. When the changes were made, whoever has the lawyer now wins. (Court
Applicant)

We have been told our job is to get you and your documents ready for Court and that’s it. And
obviously [there are] people who, if they are private paying, can have me sit outside the
courtroom and tell them what they need to say. But they are the people who least need the
help, and that’s what gets me. (Lawyer)

Without notice applications can be viewed as a way for applicants to get access to justice. Indeed,
without notice does become a legitimate option and avenue to work towards a resolution if a fair
justice system equates to:

being responsive to the needs of children and vulnerable people
encouraging individual responsibility, but only where appropriate
operating efficiently and effectively (which implies timeliness and meeting needs of clients).

Access to justice is fundamental, but the new regime doesn’t remove that, and that’s where
the without notice comes in and that’s why everybody is using it ... because at the end of day
when you are in Court, things are going to get resolved. (Family Court staff member)
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The Family Court reforms have had a significant influence on the increase of without notice
applications. Compared to pre-reform applications, the split of with notice to without notice COCA
applications was 70:30. This has now reversed.

The critical factors influencing the increase identified in this research are the removal of lawyers from
a substantive part of Family Court processes and the lack of a middle ground or pathway within the
Court to hear time-sensitive issues as well as changes to out-of-Court processes.

Removal of lawyers

A key initiative of the 2014 reforms was the removal of lawyers in the initial stages of COCA
proceedings on the on notice track. However, the without notice urgent application process was left
unchanged and so applicants are using this process to secure legal representation. This has resulted
in a significant influence on the increase in without notice applications.

Interviewed applicants in this research expressed a preference for settling out of Court. However, this
was often not possible due to a range of factors such as past histories, inter-personal dynamics, and
a breakdown in communications. When these types of factors apply, parents need the assistance and
direction of the Family Court to reach an agreement.

Participants in this research spoke about the critical role of lawyers in the Family Court. Interviewed
judges and lawyers commented that, in their view, the reforms removed lawyers from parts of the
Family Court processes for reasons of cost and to promote a less adversarial Court process by
promoting and supporting families to resolve their issues outside of the Court. Again, in the view of
the research participants, an unstated assumption of the reforms was a perception of lawyers as
contributing to the adversarial nature of Court proceedings and fuelling litigation for their own ends.

Interviewed judges, lawyers and Family Court staff see lawyers as a valuable part of the Family Court
system.

I think the reason why it is very uncommon to see a judge not allow people to have lawyers
[is] because having lawyers makes things so much easier for the process. We are often faced
with illiterate people. Expecting them to fill in a form is completely unreasonable. And when
you are wanting to get to the heart of the matter and cut through all the emotion and things,
it’s what lawyers do ... because lawyers are a valuable part of the process. (Family Court staff
member)

All research participants believe there is a need for an increased role for lawyers within the Family
Court system, and indeed some would like them fully returned to the Family Court system.

Quality assurance - risk management

Interviewed judges, lawyers and Family Court staff said that, prior to the reforms, there were a
number of quality assurance measures in place, particularly with the involvement of lawyers in on
notice and without notice applications and the triage system. They said that these components helped
to manage risk and provided a number of opportunities for people to assess applications. In the
opinion of some research participants, lawyers and triage also help to de-escalate or control situations
that, if left unattended, may become a full-blown crisis.

I think that, because we lost that ability to triage applications under the old regime, we are
now at a point where we are just trying to put out fires. You have to some degree lost the
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ability to prioritise. Because your priority has been dictated to you by applications that are filed
without notice. Because you are always putting out fires — perhaps even more than
anecdotally that's certainly contributing to the overall age of the cases. Because files that
need something done to them are essentially languishing because our focus is elsewhere.
(Family Court staff member)

Judges are now responsible for managing most of the risk around without notice applications. More
often than not, judges manage this by placing cases of concern on notice while keeping them on the
without notice track.

Currently, judges are the sole reviewer of all without notice applications. This was seen by some
research participants as an expensive and poor use of judicial resources. Interviewed Family Court
staff are of the view that it may be possible to identify those that are urgent, where applicants are at
risk of serious harm, compared to those where there are time-sensitive concerns that need to be dealt
with sooner than the on notice application process accommodates.

Interviewed Family Court staff did speak about how they used to play a role in the triage of
applications, but currently their role does not involve this.

Dealing with a without notice application when it first comes in is a one-to-two hour job, where
under the old system the application could come in, you would enter it, triage it and put it
where it belongs ... The new regime, it basically actively encourages people to litigate without
notice in the first instance. And then once the dust has settled, we will take a step back and
look at settlement. So | don’t see that as necessarily bad. It is working. People are getting in
to Court. But it doesn’t need to be this top heavy. (Family Court staff member)

A number of research participants draw an analogy with the health system, where patients are
assessed within accident and emergency and then placed with the most suitable medical specialist or
support system.

Out-of-Court processes

From the perspective of the interviewed applicants, out-of-Court processes add time and cost to their
overall all goal of getting a decision and/or resolving the issue. In relation to FDR,? interviewed
applicants 2! identified barriers such as parties that are unreasonable, refusal of one party to
participate, the agreement requiring a separate Court process for it to be enforceable and the belief
that FDR will be of little value given the personal history and current situation. Unintentionally, the out-
of-Court changes are impelling applicants towards the without notice track.

And the without notice track allows you to skip [FDR and PTS] at least in the first instance and
have your application considered by a Judge on the same day. Now without prompting them
to take one decision or the other, because ultimately it is their choice, they can see from their
point of view the most sensible option. And the most sensible option is the without notice. We
can't prevent people from applying without notice. (Family Court staff member)

As has been explained by a number of research participants, in many cases, people will continue to
‘muddle along”, and the situation worsens to a state of crisis. Again, the health system is used as a
useful analogy. People do not go to see a doctor because of cost or the belief that the doctor will have

20 Of the 43 applicants, 23 indicated they had completed FDR.

21 |t should be noted that these comments are from without notice applicants (i.e. Family Court users) for whom FDR was not
successful or who bypassed FDR. They therefore do not reflect the views of people for whom FDR helped to progress matters
and/or resolved the dispute.
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nothing valuable to say. Health deteriorates, and eventually they end up in accident and emergency
with a serious health condition.

There are all sorts of reasons [for the increase in without notice]. One because the out of
Court stuff is so difficult to access that people either don’t access it or they give up while they
are trying to access it. And because it is expensive ... It'’s a bit like lots of people don’t go to
the doctor and you end up at A&E. Because something that could have been treated at the
doctor has turned into a raging infection. And so | think that’s in part why [without notice] has
increased. (Lawyer)

149. Despite perceived barriers, there is a sense amongst the majority of research participants that FDR
could be of greater value and more effective if the barriers discussed earlier could be addressed or
diminished.

He wouldn’t pay for mediation so | said | would, just to try and get something happening. He
still didn’t turn up. What was the purpose of it all? Just more time and money? (Court
applicant)

32



150.

151.

152.

153.

154.

155.

Conclusions

This research identified three key drivers for the filing of without notice applications as:
e adesire for legal representation
e urgent and time-sensitive issues
e toinitiate action towards a decision.

Based on what has been said by interviewed applicants, judges, lawyers and Family Court staff, there
is a perception that the Family Court is less efficient since the reforms and there is reduced access to
legal advice and representation for applicants. The most significant impact of the reforms is on
applicants. Prior to the reforms, applicants could have legal representation from the outset if they
were filing an on notice application. This is no longer an option, and interviewed applicants said that a
desire for legal representation is the key factor driving them to make without notice applications.

Interviewed participants said that other impacts of the reforms include:

e an increased expectation for applicants to do more and know more to work out their options,
adding stress to an already stressful situation

e an increased expectation for applicants to self-represent, adding stress and anxiety around
not having the necessary expertise to represent themselves, their children and the issue
sufficiently well to achieve the desired outcome.

Research participants said that the changes have increased the stress on applicants, exacerbating
existing and new tensions and further entrenching the views of both parties. As a consequence,
issues can take longer to resolve and the potential for harm for applicants and their children is
increased.

Based on what has been said by applicants, judges, Family Court staff and lawyers who participated
in this research, the 2014 Family Court reforms have significantly influenced the increase of COCA
without notice applications. This research suggests that the removal of lawyers from the initial stages
of on notice COCA applications and the lack of a middle ground or pathway within the Court to hear
time-sensitive issues are the critical factors for this increase.

Interviewed applicants and family law professionals did speak about the importance of resolving
family differences out of Court, where appropriate, and getting help to do this, but they emphasise that
the Family Court is where New Zealand parents and families go when they need help to solve issues
they cannot resolve themselves.
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Appendix 1: Research methodology

Research design

The research employed a qualitative design. Qualitative research is appropriate when the aim of the
research is to understand the motivations and reasons for a particular behaviour or action — in this
case, applicants’ motivations and reasons for a without notice application.

The research utilised a purposive sampling approach. The research participants were selected
because of their experience in the Family Court and without notice application process.

The research was iterative in nature. As insight and learning was gained through the research,
emerging themes, understandings or puzzling aspects were tested or explored with research
participants.

Research methods

The research employed two main qualitative methods: document review and individual interviews
based on semi-structured interview guides.

Participants

In total, 59 participants contributed to this research. Participating applicants, lawyers and Court staff
were based in two locations — Wellington and Christchurch — as outlined in Table 1 below.

Table 4: Summary overview of research participants

|
Applicants 20 23 43
Judges 3 ‘
Lawyers 3 5 8
Family Court staff | 3 2 5 ‘
Total 59

Of the 43 applicants:

o 10 self-represented, while 33 used legal representation to file their most recent without notice
application

e 15 had filed on notice applications prior to the reforms, and nine had filed on notice
applications post the reforms

e 14 had filed without notice applications prior to the reforms, and 40 had filed without notice
applications post the reforms

e 23 had completed FDR.

Research preparation

An initial scoping teleconference was held with Ministry staff to discuss research inquiry areas,
development of research tools, recruitment processes and reporting.
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The document review focused on Family Court information and resources including Ministry website
information. A rapid scan of research, evaluation and submissions on the Review of the Family Court
and the Family Court Proceedings Reform Bill was undertaken to inform our overall understanding of
the reforms and to inform both the design of the interview topic guides and the analysis framing.??
During the course of the research, the research team stepped through the process of seeking
information about on notice and without notice applications and, to the extent possible, reviewing and
completing without notice documentation.

Recruitment of research participants

The Ministry sent a letter of invitation/information sheet (see Appendix 2: Research information
sheets) to all research participants — lawyers, Family Court staff and applicants who had previously
filed without notice applications through the Family Court. The invitation outlined the purpose of the
research, introduced the research team and explained what taking part in the research would involve.
Initial contact with Family Court judges was managed through the office of the Principal Family Court
Judge, Judge Ryan. The research team then followed up with each judge individually. Three judges
accepted the invitation to participate in the research.

Following the invitation being posted, a member of the research team undertook recruitment of all the
research participants including applicants, from a list of possible participants provided by the Ministry.
This involved reiterating the information included in the invitation and clarifying any questions people
may have had. Participants were emailed a second information sheet and research consent form (see
Appendix 3: Research consent forms). This ensured that participants clearly understood the research
and the confidentiality processes in place to record and report their information. The list of applicant
names and contact details will be destroyed by the research team on completion of this research.

Interviews

Interviews were based on semi-structured interview guides that were developed for applicants and the
Family law professionals (see Appendix 4: Research interview guides).

Three key inquiry areas included:
e What are the key drivers for applicants when choosing to file without notice applications?
e What impact does filing a without notice application have on involved parties and processes?

e To what extent have the Family Court reforms influenced the increase in without notice
applications?

Interviews were conducted from mid-May to mid-June. All interviews with judges, Family Court staff
and lawyers were held face to face at their work premises. Interviews with applicants were a mix of
face-to-face and telephone interviews as determined by the applicants — 26 interviews were
conducted in person and 17 applicants were interviewed by phone. Most face-to-face interviews with
applicants were carried out in their homes.

Interviews generally took around 60 minutes, with the occasional interview taking around two hours.
The researchers took copies of the information sheet and consent forms to all face-to-face interviews.
All research participants were taken through the informed consent process where the purposes and
intended uses of the research were explained. They were also advised that:

22 See the Bibliography on page 37 for a list of publications.
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e participation in the research was completely voluntary, and they were not obliged to answer
any questions they found difficult or compromising

¢ the information they gave would remain confidential to the research team, and they would not
be personally identified nor would any information they shared be attributed to them

¢ they could terminate the interview at any time without giving a reason, and post interview,
they could withdraw their information up to the report being finalised

e their participation would not affect their relationship with the Ministry, their organisation or
entitlement to services.

The same process was employed for telephone interviews, the exception being that participants’
consent was audio recorded, and as a back-up, we asked participants to email us the consent form.

Apart from one applicant, all research participants gave consent to audio record and transcribe their
interviews. Audio files were uploaded to the research team laptops and deleted from the audio
recorder. For security purposes, all the computers had face recognition and/or password security
access.

Three research assistants were used to transcribe the audio files. All three signed a confidentiality
agreement before being provided with access to the audio files. Audio files and transcripts of
interviews were stored in a secure password-protected system. Audio files will be deleted from the
shared drive on completion of the research. The transcripts will be retained for six months following
completion of the research and then the electronic files and paper copies will be destroyed.

Data analysis and reporting

A three-stage data analysis approach was applied.

The first stage of data analysis involved a content and discourse analysis of transcripts and written
notes to identify the key themes within each of the research participant groups — judges, lawyers,
Family Court staff and applicants. Court applicant information was then analysed to identify
similarities and differences of behaviour and perception amongst self-represented and lawyer-
represented applicants. The themes from the judges, lawyers and Family Court staff were then
aligned to the applicant information to corroborate their opinions and experiences. This was to
prioritise a focus on the voice and views of those who have essentially caused the increase of without
notice applications through their decision to file. This analysis was completed throughout the research
iteratively.

During the second stage, the research team developed a PowerPoint presentation to share emergent
findings with the Ministry in a sense-making workshop to improve interpretation and applicability
(Maitlis & Christianson , 2013). A summary of key findings including points of interest or aspects that
warranted further discussion was presented. At this point, the Ministry had input into the analysis and
helped to make sense of the data.

Finally, in the third stage, the research team completed the analysis, incorporating feedback from the
sense-making session, and a framework for presentation of the research findings and report structure
was developed.

The Ministry commissioned independent researchers to undertake this study. The Ministry and key
stakeholders reviewed the draft report, and the researchers incorporated technical and factual
feedback. Where appropriate, the researchers included feedback pertaining to content.

37



178.

179.

180.

Research limitations

The qualitative research method was selected by the Ministry because the purpose of the research
was to understand applicants’ reasons and motivations for making a without notice application. The
purposive sampling method and sample size mean the research findings cannot be generalised to all
without notice applicants.

Reporting formats

Use of quotes

Quotes have been selected to be representative of the research participant group named. To avoid
identifying research participants, most verbatim quotes are attributed to a research participant group
(e.g. Court applicant, judge, lawyer and Family Court staff member). We use the term ‘family law
professionals’ when referring to judges, lawyers and Family Court staff.

Indicating number of participants holding a particular view

Qualitative research terminology referring to numbers of participants representing a particular view or
experience is as follows:

o ‘Afew refers to fewer than 6 people.

e ‘Some’ refers to between 6 and 19 people.

e Significant minority refers to between 20 and 30 people.
o ‘The majority’ refers to between 31 and 38 people.

e The ‘vast majority refers’ to between 39 and 53 people.

o ‘Most’ refers to between 54 and 59 people.
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Appendix 2: Research information sheets
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processs@vorking.d@tAvillzdIso@ssistEhe@Ministry@oBee@vhat@hangesinighte@nade@o@mprove®hel
process.[@

What@willdhe@nterview@nvolve 78
Afnemberfheesearch@eam@villinake®ontact@vithgoulvithindhemext@wolveeksRoBeel
whetherouGrefinteresteddnieinglinvolved.fTaking®artin®heldnterviewds@ompletely@oluntary;Gt?
isour@hoice.@foukhoose@oRake@art,®helnterviewAvillbet@REimend@lace®hatBuitsiound?
thelAnterviewer.HouRanbring@Family@nember®rAriendRoBit@vithouRluring@®helnterviewd@Houl
wish.Theldnterview@villZakefip&o®nethour.HouanBtop@Ehelnterview@t@nyRime.AfFouRecidel
thatoulvant@o@vithdraw@rom@he@esearch,HouRan@loBofpRone@veek@fterFourlinterviewd—2
please@mailBhaunBkroydfshaun@akroydresearch.co.nz)d@fyoulvant@o®@ohis.@

2
Whatawillthappen®o®ourdnformation 72
Only@esearchersivillBee®rthearhatfouBaydn@helnterview. BV hatFouBay@villmhotibelassed®nll
tothe@Familyourt®r@oFamily@isputeResolutionBuppliers.¥ ourGnswers@villbbe@ombined@vith®
otherfpeople’s@nswersAn@@eport.BVhatfouBay@nayibe@uoteddn@EheFeport,butFourthamedvillE
notfbefised.Blso,Eny@ther@information®hat@night@dentifydoudvillthotfbefised@n@®heReport.@
WithFourBermission,Gis@vellEs@hotesbeing®aken,®helnterview@villbeudioFecorded.?
All®he@nformation@rom&hel@nterview@villbeBtoredBecurely®n®he@esearchers’Bassword
protecteddaptops.@rhel@nformation@villbe@estroyed@woearsifterhe@esearch@eport@sinalised.?
DoouthaveRjuestionstibout®he@esearch?@

Ifyoumvoulddike@norednformationEbout®heesearchipleasefeel@velcomeRoRontact:R

Nan@Vehipeihana,Andependent®esearchiManager§021686766@hanw@clear.net.nz)@

Warren@Vairau,Ministry®fAusticef049188670@Varren.Wairau@justice.govt.nzfR
Thank®youfor@eading®his@nformationBheet@-@E@esearcher@villRontactoulvithinEhemhext@Ewor
weeks@bout@nAnterview.?
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JUSTICE

Tahi o te Ture

16BMay20178a
B
Invitation@o®akeBartdn®@heResearchAnto@Vithout@NoticeBpplicationsteingdiled@n®heFamily®
Court@
Ténalkoeld
Abouttheltesearch?

InBR014FchangesEwerelmadeltoRtheFfamilyFjusticeBsystemBasEpartBofZalcommitmentftoRproviding®
modernBandBaccessibleBervices®hatBvouldibelRefficient,BeffectivefandRallowthelfrourtsEolfocustonl
familiesEmost@intheedEbfFassistance.EFamilyBCourtBreformsEintroducedervicesfesignedolresolvel
disputesBloutsideRlofficourt@whereRappropriate.BRATheRreformsBalso@madelchangesBtolthe@howr
applications@ouldibe@nade@o®heourt@vhenFurther@ssistance@vas@equired.@

TheBEMinistryBofRlusticeF(theEMinistry)RisRBinterestedRinBunderstandingBtheRBimpactsBofBthefchanges?
includingBthefreasonstforEmakingBwithoutPnoticelli.eBurgent)Zapplications.BARteamBofEindependent?
researchers,MNan@Vehipeihana,BhauntAkroydEndXellieBpee,thasibeen@ontracted@o@indertake®hel
research.@

Theesearcheam?

NanEWehipeihanalisBanBindependentlresearcherBandBevaluator@withBmorefthanE2 0B
years’Bexperience.@Nan’sFecent@FesearchfExperience@ncludesworkBorheEMinistries? 7.
offlEducation,BJustice@and@VulnerableRChildren@anditheR OfficeRof@theR Children’s?
Commissioner.ENanEwasBinvolvedBinZtheZevaluationEofEtheBFamilyECourtBreformsEink
2015.@
ShaunBAkroydBisPanfindependentfresearchBand@evaluationBconsultantBwithBover@l 7@
years’Bexperience.Bincef2006,BBhaunkhastbeeniinvolvedinBix@usticeFectorfreviews,?l
research®rivaluation@rojects,Ancluding®he@nost@ecent®nes:@ffender@mploymentd
research;AwifPanels@valuation;BEnd@&eviewdf@rugllreatment@nits.[

Kellie@s@n@ndependent@esearch@End@valuation@onsultant@vith@®ver@ 8Fears’®
experience.Kellie’s@kecent@esearch@xperiencefincludes@vorkd@n®he®Education,Austiced
andHealthBectors.@verhumber®frojectsKelliethas@vorked@longsideinistry®fE
JusticeBtaff,@lients,Hamily/whanau,@ommunity@roups@nd®bther@xternall
stakeholders.m@

]
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@
Taking@artdn@he®esearch?

YouBrelnvitedRoRake@artinGndnterviewbecause®four@nvolvement@vithRhe@vithout@hoticel
application@rocess.tThednterview®villRoverthowhe@vithout@oticefpplication@rocess@s@vorking;
andiboth@he@dvantages@nd@lisadvantagesBince®he@eforms@verentroduced@n2014.fThel
information®oulprovide@villthelp®he@linistry@inderstand®helincrease®fwithout@oticell
applications@ndtow®his@rocess@nightibe@mproved.@

ThelnterviewsE
A@nember®fthe@esearch@eam@villbbe@ontactingelevant@amily@usticeBtaff,@long@vithBther?®
selectedeyBtakeholder@®rganisations,Bver®he@woMveeks@o@rrange@@imeioialk.Anterviewsmil Iz
take@round®5-60@ninutes,@villtbefindertaken@itherd@n@ersonBribyihone,BndRuring@®rdutsidel
ofvorkBhours@tFourireference.Fourlnputwillbe@ompletely@onfidential X oure@velcomeRoll
include@®olleaguednihednterview.Xouriparticipation@n@hel@nterviewds@oluntary.& ouanZtopihed
interview@t@nyBtage,®rAvithdrawdournswers@ipRo®ne@veek@fterfournterview.?

2
Whatawillthappen®o®ourdnformation 72
Onlyhe@esearchersivillBee®rthear®ourndividual@esponses.H ouresponsesivilltbe@ombinedd
with®Bther@articipants’@nformation@n@Eeport®hat@villbbe@iseddn@iscussions@boutthow®hel
withoutoticeBpplication@rocessis@vorking.BAnonymised@juotes@romiheldnterviews@maytbefised?
verbatim@n&he@eport@-Anformation@villtbettributed®o@Plegal@rofessional’ Br@Fcourt
professional’@ather®han@n@ndividual@articipant.rheBmalllumber@®fkeyinformantsiinvolvedink
the@esearch@neansthowever@hat@ournonymity@annotefEuaranteed@bsolutely.®
With®ourpermission,zs@vell@s@hotesibeingaken,®helnterviewAvillbeFudio@ecorded@nd?
transcribedor@nalysis@urposes.@Audioiles,@Rranscripts@nd@esearchthotesvillbeBtoredBecurely
onhe@esearchers’Bassword@protecteddaptops.tTheseiles,@ranscripts@ndthotes@villtbe@estroyedd
twolears@fterthe@esearch@eportisdinalised.?
DojouthaveRjuestionsEbout®he@esearch?

Ifyoudvoulddike@norednformationEbout®he@esearch@pleasedeel@velcome®oontact:®

Nan@Vehipeihana,Andependent®esearchiManager021686766@anw @clear.net.nz)@

Warren@Vairau,MMinistry®fAustice049188670@Varren.Wairau@justice.govt.nz)el

Thank®oufor@eading®hisAnformation®heet@nd&onsidering@aking@art@nEnGnterview. Bl
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Appendix 3: Research consent forms

ResearchBEboutWithout@oticeP pplications@n®heFamilyZTourt2

ConsentFormFor@VithoutiNoticeourtApplicants@
The@linistry@®fRAusticethas@ommissioned@Nan@Vehipeihana,BhaunfkroydEndiKellieBpeedol
undertake®esearch@nto@®he@vithoutoticeBapplicationBrocess.Ahavelbeen@iven®helnformation®
sheet@®nihe@esearch@hat®heMinistry@®fAusticeds@oing,Bbout®his@esearch@nd@havethadihel
chanceoead®his@nformationBheet@nd@sk@uestions.BAnyRjuestionsd@thavethad,thavebeen
answered®o@nyBatisfaction.fm
IBgreefotbelnterviewed@bout®he@vithoutoticeBpplication@rocess.@@Ainderstand®hat:@

Taking@art@n@helinterviewdAs@ompletely@oluntary@ndaEmy&hoicel
IRanBtopihednterview@t@Eny&imel
IRan@hoosemotEonswerbarticular@uestions@
IRan@vithdraw@ny@nswersfipRone@veek@fter@nyinterview
Thel@nformationd@drovide@villbefised@n@@Eesearch@eport
What@Bay@naybe@uotedin@he@eport,butdivillhotibebleRobeddentified?
Mylecision@®o®ake@artdn®his@tesearch@villhot@ffect@ny@elationship@vith®rccess@ol
services@rom@Familyourtrihe@linistryfRustice.?
All®heAnformation@romi&helnterview@villbbeBtoredBecurely®n®he@esearchers’Bassword
protecteddaptops@nd@villthot@dentify@ne.The@nformation@villtbe@estroyed@woiears@fter@hel
research@eportdsinalised.?
I,@please@vrite@ourthame]d @greefoftake@part@nihisAnterviewd
IBgree@o®hednterviewieing@udioltecorded e sEL FHFHTIN of 1R
IBgreefoheudioecordingteingfranscribed i e sFL N oFLR
YourBignature:@ i)
Date:@

IEcknowledgeieceipt@®fEH30@oucher@Petrol )Y esELIHHN oFLIE

43



Research@bout@Without@otice@ pplications@n®heFamily@ourt?

Key@nformants@onsentFormE

IEgree®obelnterviewedEbout®he@vithoutoticeBpplicationdrocess@n®heFamilyLourt,ZsE
outlinedd@ni&hel@nformation@rovided®oinebyRheMinistry®fAustice.AAinderstand®hat:2
Myarticipation@n&helinterviewds@oluntary@nddiZanBtopihelnterview@tEnyBtagel
IRan@vithdraw@ny@nswers@ipRoBne@veek@fter@nydnterviewd
Individual@esponses@vill®nlybeBeeniyesearchers?
Findings@rom@&hednterviews@villbbeBummarised®ogether@ndiresenteddn@@eport®hat@villz
befised@n@iscussionsEboutthowBnandatoryBelf-representation@s@vorking;&hisEeportEnay
bepublished®
Anonymised®juotesnaytbe@ised@erbatiminihe@eportl
TheBmallthumber®fkeydnformantsinvolveddn®he@esearch@neanshat@yZnonymityR
cannotibefuaranteed@bsolutely.?
Thelnterview®vith@ny@ermission@villbbe@udio@ecorded@nd@®ranscribed.?
Audioffiles,®ranscripts@ndesearchhotes@illbeBtoredBecurely@®nheesearchers Bassword?
protecteddaptops@nd@villthotddentify@ne.Theseiles,Rranscripts@nd@hotes@villbe@estroyed@wol
years@fterhe@esearch@eportdsinalised.?
Ithave@ead@hel@nformationBheet@nd®his@onsentform.dhavebeenFiven@he®pportunity®ozsk?
questions@ndthavefhad®hose@juestions@nswered®onyBatisfaction.md

IBiveBnyRonsent®o@articipatednihisinterview esH N oFL1 R
IBgreefo@helnterviewibeing@udioitecordediiY esHL FHHEN oFLIR

IBgree@o®he@udioRecordingfeingranscribedFHE e sEH TN o IR
Participant’s@ignature:@ ]

Participant’sthame:@ @

Date:[
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Appendix 4: Research interview guides

Without notice interview guide - court
applicants

Introduction
Whakawhanaungatanga@getting@oknow@achbther?
Clarify@urposesfthe@esearch@nd®helinterviewfbriefly@overR2014@eforms)a
Confidentiality@rovisions@ndinformed@onsent?
Independence®ftheesearcheamp
Intended@ises®f@atandfeedback@o@esearchiparticipantsi@

Awareness of Family Justice system
Waskhisdourfirst@xperience@fFfamily@ourt?Aftho,AvhatBervicesthad®oubeendnvolved@vith?
previously?@hat@vasFour@xperience®fheselike?®
Inour@ost@ecent@xperience,thowdliddoudfind@ut@bout@®he®ptionstavailableRodou?@NVhat?
didgouind®ut@Ebout®hem?a
(OnlyehskBifenpplicantsthavelfiledPapplicationsBpreRandBpostireforms)BN ereBoutawarelbfthel
Family@ourtthangeshatthappeneddnf2014?AfFesBvhatAsdourflinderstandingBaboutBanyo @
thehanges?Didyoulthotice@@ifferencefbetweenhe@wolhpplication@rocesses?@
NB:B(ThelreformsBshiftBtheRfocusEfromBinEcourtBresolutionZofftheseldisputestoBencouraging?
parents@tolreachBagreementBthemselves,BwvherelthisEisBappropriate,Fandolpreventdisputes?
fromBccurring®r@scalating).@

HaveFoutheard@fhefollowingBervices:R

» FamilyDispute@®esolutionf®

» Parenting®hrough@Beparation&oursesk

» FamilyAegalB\dviceBervicel

» WithoutBhotice@pplicationBl
What®looufknow@bout®heseBervices?El
Iftheythavetheard®Gany®f@heBboveBervices,thow@lid®heythear?DidRheyRisedt ?Did@tGhelpl
todesolveRhildcaredssues?
Hashistbroken@own?Requiring@he@Vithout@hoticepplication®occur?@

Reasons for choosing the without notice application process
WhatFadviceFandBEfromBEvhom)edidByoulreceivelpriorftoffilingtheBwvithoutPhoticeFapplication?@
(e.g.Bamily,Hriends,dawyer,Anternet)®
OfftheBoptionshatBwerelpresented@olyoul|iffany)BwhydidByoulthooseRtheBwithouthoticel
applicationBrocess?@PROBE:R

» legal@epresentation@vailable/requiredd

Rasiestption@tEhe@imel

best@nterestfnyself@ndhildrende.g.Bafety)d

awarenessfbther@®ptions

importance/urgency®fBituation?

Y V V V

Before@outartedtheBvithoutthoticePapplicationFrocess,AvhatiliddouthinkBEtEvasBgoinglktoR
befike?Hexploredull@ange®f@xpectations)@
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Without notice process

Tell@Ene@boutyourxperience®fhe@vithout@hotice@pplication@rocess?@
Did&he@vithoutthotice@pplication@vork@ KForiou?@heck:?

» Havinglegal@epresentationl

» Straightforward@ndBtreamlined@rocess?

» Timeliness@nd@esponsiveness

» Support@nd@dvicefvailable®hroughout

» Achieved@esults@natched®xpectations?
Which@spects®bfthepplicationBrocess@vorked@vellFor®douRif@ny) ?@
Probe:&
AbilityRoRloftiyourself
Legal@epresentation@ndBupportd
Advicelvailablell
Ease®f@ompleting
OnlineBystem@includingbility@o@mail@irgent@pplications)?
Other@
Waslthere@nythingthatfoulidn’tdikeBbout®he@pplicationBrocessBrfound@ifficult?E

< IfBo,thowdvasihat@esolved?d

VVVYVYYYVY

Outcomes

DidEtheourtBnakeaniBrder?@VasEthelbrder®oufexpected ?BNVhatilsethappenedBaskpartB
the@rocessgin@articular,@liddour@natter@proceed®o@mBettlement@onferencedrihearing)?@
Did&he@vithoutthotice@pplicationthelpdouRet@vhatdoutheeded ?@Vas@nything@inexpected?R
WasBthereFanythingfthatByoullexpecteditolgetBfromEfilingByourapplicationBthatByouldidn’ta
achieve?@

Waslthelexperiencelbverall@vhatBoubexpecteditftotbe ?AfEhot,BnAvhatBvays?Ble.g.BhaveR/oull
hadRoBubmit@nyFurtherGpplicationsRoFet@hatfoutheeded?)®
What@vasthelbngoing@mpactfnBourBproceedings?BLookingback,BvasAtibeneficialoF/oultol
file@aBwithout®noticeBlapplication?@WhatBwasRtheBresponselofthef otherZpartyZinEyour?
proceedings?@

What were the barriers/risks and suggested improvements

WerelthereBanykthallengesforByouthroughout®helBwithoutZhoticeBapplicationBbrocess?Ee.g.B
findingdegal@epresentation,@indingBupport/advice)B
DoByoulhaveRanyBsuggestionsfaboutBwayskinBwhichBthelexperiencelPofifilingPalBwithoutFhoticed
application@nightie@mproved?d
(ReiterateBonfidentiality)3ffyouknewBomeone@Bvho@vas@hinkingBboutilingE@vithoutthoticel
application,@vhat@dvice@voulddouivelhem?@
WouldEyouBrecommendzfilingBalwithoutEnoticeBapplication ?EAnBwhatsituationsZorZor@whata
reasons@voulddoufeel@hatdiling@@vithoutthoticeBpplicationds®hefest®ption?@

Final comments

ArehereBanyBbtherommentsthat®ou’dllikeoBnake,Brikey@AssuesFou’ddikeolraisefaboutR
withoutBhoticeBpplication@®rEFamilyRusticeBervices @

Thank and close
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Without notice interview guide - key informants

Introduction

Whakawhanaungatanga@gettingoknow@achbther?
ClarifyBpurposesBofthelresearchBandithelinterviewB(brieflyPdiscusst2014FreformPandeheed?tol
reviewlimpacts,PhighlightetheBbossiblePangertbfehigh-risksttasestbeingPtonsideredblaterBrather?
thanBooner@lue®o@olumesAs@ikey@oncern,@ind®nefhe@easonsFor@xploring@his@irea)?
Confidentiality@rovisionsEnd@nformed&@onsentX

Independence®fthe@esearcheamr
Intended@ises®f@ataBndfeedback@o@esearchiarticipantsi@

Role

In@elation@o@vithout@otice@pplicationBrocess,thowdongthavedoubeendnFourole?d

Without notice application - process

What&ppearolbe@he@nain@easons@vhy@eopledile@@vithoutthoticeBpplication ?@
DoBoulthink®outareHapplyingdor/receiving]@nore,Brfewer,BvithoutBoticeBapplicationsBincell
the014@eformsthavefbeennilace?@
How@oeshe@vithout@hoticeBapplication@rocessBupport®hebartiesyoutrethelping@o:@

< reach@greement?d

< reach@esolution?@

< protect®heBituation/maintain®heBtatus@uo?E
How@loes®he@vithoutthoticepplication@rocessEppearo@mpact®nBubsequentiroceedings?
(e.g.B®xisting®rders®r@pplications)?2
DoouthinkhatBeriously@irgent/high-riskasestre@ble®ofbe@onsidered@uickly@nough?@l

Effectiveness

AreherefanyfaspectsibftheBwvithoutlhoticelprocessithatettin®he@vaybftpartiestachievingl
what®hey@vant/need?d
How@vell@ofoudeel®hat®he@vithout@hoticeGapplication@omponents@vork?El

Probe:

<> Completingl thel forms/applicationsR (including® understanding® what® is@ required)B forf
represented@nd@inrepresented@pplicants@
TheRourts@rocessing®fEpplicationsi.g.@imeliness@nd®horoughness®f@rocesses?
Thel@nvolvement®fdawyersie.g.@epresentation,BEppointed@oct@sdawyerForhild)@
Relationships@ and® communications? betweenB personnel®@ involvedd (e.g.B family® justicel
personnel@nd@ourt@pplicants,dawyers@ndFamilyGustice@ersonnel,udges@nddawyers)?

st

Outcomes and impacts (+ve and -ve)

WhatBRareRtheRimpacts@for@applicantsBwhoBlfileBwithout@noticePapplications?BProbe:Bself-
represented/represented@pplicants®@

What@ arell thel impacts? ofl@ withoutl noticel applications® forl thel court?@ Probe:R self-
represented/represented@pplications?
What@re®hedmpactsfvithoutthotice@pplicationsFor@hefegal®rofession?@
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Barriers / risks and improvements

AreRtherelanyRissuesZorchallengesBbroughtfaboutBby@without@noticeBapplications?E(e.g.B
resourcing;Btresses)d
IfBo,thowire®hosed@nanaged?®

DoByoukhavefanyRideasfabout@vaysfinBvhichheBwithouthoticeRapplicationBprocessEmightkbel
improved?®robe:@pplicants,Bawyers,ourtsBtaff,Audgesd

Final comments

AreherefanyBtheromments®that®ou’dllike®oBnake,BrikeyAssuesFou’ddikeRoRraiseFaboutR
the@vithoutfhotice@rocessriFamilyRusticeBystem?@

Thank and close
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Without notice interview guide - Family Court
judges

Introduction

Whakawhanaungatanga@&ettingRoknowRach@ther?
Clarify@urposes®fhe@esearch@End@®helnterview
Confidentiality@®rovisions@nd@nformed@onsentd
Independence®fthe@esearch@eamp
Intended@ises®f@ata@ndFeedback@o@esearch@articipants@

Family justice system - reform

DoByouthavelanyBparticular@iewskonfthe2014Beformstand@vhetherfthesefhavefeditofbetter
outcomesHoriarties?d

Under@vhat&ircumstances@vould®doulirectiarties@oF DRBervices?El
DoByoukhavePanytommentstbrbbservationstbnBvhyFoulthinkEherehastbeenfankincreaselink
without@hoticeLOCARpplicationsBince®heR014&eforms?E
AccordingBitolBitheBMinistry,BapproximatelyFloneBquarterfBofEwithout@noticeFlapplicationsBarel
directedBbyFudgesttolBproceednihotice.BDoFouthavelanyommentsribservationstonBEvhyl
these@pplications@idmhotRontinue@s@vithout@hoticeBpplications?El
DoByoulhinkBthatBseriouslyRurgent/high-riskPcasesParelableftobelronsidered® heard)Bquickly®
enough?@
IsitherePanything®outhinkEtheEMinistryanoftofbetterthelpBeopleBvholarefthinkingBabout
makingBn@pplication@o®heFamilyEourt?@

Final comments

ArethereBanyitherfrommentsithat@ou’diliketoBmakeBabouthelwithoutthoticeFapplication?
processrFamily@usticeBystem?El

Thank and close
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Appendix 5: Reasons for without notice

Key driver 1 Key driver 2 Key driver 3 Most recent WN Most recent WN
Lawyer Time-sensitive Initiate action Represented Self-represented
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1
1 1 1
1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1
1 1
1
1
1 1
1 1 1
1 1
1
1
1
1
1 1
1 1
1 1
1 1 1
1 1 1
1 1
1 1 1
1 1 1 1
1 1 1
1 1 1
1 1
35 26 20 27 16
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