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Purpose 

1. We have considered whether the Friendly Societies and Credit Unions (Regulatory 
Improvements) Amendment Bill (‘the Bill’), a member’s Bill in the name of Stuart Smith 
MP, is consistent with the rights and freedoms affirmed in the New Zealand Bill of 
Rights Act 1990 (‘the Bill of Rights Act’). 

2. We have concluded that the Bill appears to be consistent with the rights and freedoms 
affirmed in the Bill of Rights Act.  In reaching that conclusion, we have considered the 
consistency of the Bill with section 14 (freedom of expression), section 17 (freedom of 
association), section 19(1) (freedom from discrimination), and section 25(c) (right to be 
presumed innocent until proven guilty). Our analysis is set out below. 

The Bill 

3. The Bill amends the Friendly Societies and Credit Unions Act 1982 (‘the Act’), to 
improve the regulatory regime for credit unions. To do this, the Bill seeks to introduce a 
number of changes to the regulatory regime to simplify how credit unions operate, and 
expand the activities that a credit union can undertake.  

Consistency of the Bill with the Bill of Rights Act 

Section 14 – Freedom of expression 

4. Section 14 of the Bill of Rights Act affirms that everyone has the right to freedom of 
expression, including the freedom to seek, receive, and impart information and opinions 
of any kind in any form. 

5. For the purposes of this advice, we consider that a credit union’s expression is 
protected under s 14, but to a lesser extent than a private individual’s expression may 
be protected. This is consistent with the approach taken internationally, where the 
courts have been willing to limit commercial expression quite readily.
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6. Clause 17 of the Bill engages s 14 by proscribing limits around the name of a credit 
union. Specifically, cl 17 inserts new s 103(2), which states that the name of a credit 
union must not be identical, or almost identical, to the name of another credit union, be 
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misleading, be offensive, or contravene any other enactment. If a credit union’s name 
contravenes the requirements of new s 103(2), the Registrar may provide notice under 
new s 103(3) requiring that the name be changed. 

Is the limitation justified and proportionate under s 5 of the Bill of Rights Act? 

7. Limitations on rights and freedoms may still be consistent with the Bill of Rights Act if 
they can be considered reasonable limits that are demonstrably justified under s 5 of 
that Act. The s 5 inquiry may be summarised as:
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a. does the objective serve a purpose sufficiently important to justify some limitation of 
the right or freedom? 

b. if so, then: 

i. is the limit rationally connected with the objective? 

ii. does the limit impair the right or freedom no more than is reasonably necessary 
for sufficient achievement of the objective? 

iii. is the limit in due proportion to the importance of the objective?  

8. There may be circumstances where ensuring that the name of a credit union is not 
identical, misleading, offensive, or in contravention of any other enactment is 
sufficiently important to justify some limit on freedom of expression. Existing legislation 
already provides such limits in comparable circumstances.

3
 The Registrar’s ability to 

change the names of credit unions that they consider are in contravention of new s 
103(2) is rationally connected with that objective. 

9. Despite the discretionary nature of new s 103(3) potentially allowing for a broad 
interpretation of what contravenes the requirements of new s 103(2), we also consider 
that the limit impairs the right no more than is reasonably necessary and is in due 
proportion to the importance of the objective. The Registrar must, by virtue of s 3 of the 
Bill of Rights Act, exercise their powers consistently with the right to freedom of 
expression. The decision of the Registrar is subject to the general rights of appeal in s 
151 of the Act and is also judicially reviewable.  

10. We consider that the Bill appears to be consistent with the right to freedom of 
expression affirmed in s 14 of the Bill of Rights Act 

Section 17 – Freedom of association 

11. Section 17 of the Bill of Rights Act provides that everyone has the right to freedom of 
association. It recognises people’s freedom to enter into consensual arrangements with 
others, and to promote their common interests and the objectives of the associating 
group.  

12. However, the scope of the protected right in s 17 is not well-settled, and New Zealand 
courts have not considered the right in depth.  The commentary by Andrew and Petra 
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Butler suggest that a broad interpretation is appropriate, which encompasses the right 
to decide when to form or maintain an association and to decide its internal structures.
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13. Several aspects of the Bill may therefore engage s 17 of the Bill of Rights Act. For 
example, cl 14 establishes a process for the incorporation of a credit union, while cl 37 
establishes powers for the Registrar to remove a credit union from the register. In 
addition, the transitional provisions in new Schedule 1AA require existing credit unions 
to apply for incorporation within six months of the Bill coming into force. Failure to do so 
will result in the credit union being deregistered. 

14. To the extent that the provisions in the Bill engage and limit s 17, we consider those 
limits justified. The provisions appear rationally connected and proportional to achieving 
the Bill’s primary purpose of improving the regulatory regime for credit unions and 
bringing that regime in line with the regulation of other financial institutions. The 
limitations do not create unreasonable barriers on the formation of a credit union, and 
the powers for deregistration of a credit union are necessary to effectively maintain the 
public register. 

15. We therefore consider that the Bill appears to be consistent with the right to freedom of 
association affirmed in s 17 of the Bill of Rights Act. 

Section 19(1) – Freedom from discrimination 

16. Section 19(1) of the Bill of Rights Act affirms the right to be free from discrimination on 
the prohibited grounds set out in the Human Rights Act 1993 (‘the Human Rights Act’).  

17. The key questions determining whether legislation limits the freedom from 
discrimination are:
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a. does the legislation draw a distinction on one of the prohibited grounds of 
discrimination under the Human Rights Act? 

b. if so, does the distinction involve disadvantage to one or more classes of 
individuals? 

18. A distinction will arise if the legislation treats two comparable groups of people 
differently on one or more of the prohibited grounds of discrimination. Whether 
disadvantage arises is a factual determination.
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19. Section 21(1)(i) of the Human Rights Act prohibits discrimination on the basis of age for 
persons over the age of 16. Clause 20 states that no person under the age of 18 years 
can be an officer of a credit union. This provision constitutes prima facie discrimination 
on the basis of age in respect of those under the age of 18.  

20. Age restrictions necessarily involve a degree of generalisation using age as a proxy 
measure of maturity and capacity to act responsibly. This avoids the need to assess 
each individual’s maturity and responsibility. 
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21. Officers are required to be a member of a credit union’s committee of management (or 
otherwise hold any other office provided for in the union’s rules), and are liable for the 
actions of the credit union. As a result of the responsibilities the position can entail, we 
consider that it is justifiable for the purposes of s 5 to ensure that only those who are 
sufficiently mature can be an officer of a credit union. 

22. The limit in cl 20 is consistent with other legislation which uses age as a threshold for 
holding a position of responsibility. The age of 18 is often used as the age of 
competence. For example, only those who are aged 18 years or older can be appointed 
as a director of a company.
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23. We therefore consider that the Bill appears to be consistent with the right to freedom 
from discrimination affirmed in s 19(1) of the Bill of Rights Act. 

Section 25(c) – Right to be presumed innocent until proved guilty 

24. Section 25(c) of the Bill of Rights Act affirms that everyone who is charged with an 
offence has, in relation to the determination of the charge, the right to be presumed 
innocent until proved guilty according to law. 

25. The purpose of s 25(c) is to protect the fundamental liberty and dignity of those 
accused of offences in light of the grave consequences a criminal charge and 
conviction may entail.

8
 To this end, the right includes three main components:

9
 

a. the onus of proof lies with the prosecution throughout 

b. the standard of proof is “beyond reasonable doubt”, and 

c. mens rea (a guilty mind) is a requirement of the offence.  

26. Clause 31 of the Bill contains an offence provision that does not explicitly include a 
mens rea component. If a committee member votes in favour of amalgamation but does 
not sign a certificate stating that, in their opinion, the requirements for amalgamation 
are satisfied and the grounds for that opinion, they are liable on conviction to a fine not 
exceeding $5,000.  

27. Where a statute does not explicitly contain mens rea there may, in some circumstance, 
be some uncertainty as to the nature of the offence. We note, however, that when the 
statute does not contain express mens rea, the mens rea is usually held to be implied 
as an ingredient of the offence, unless there is sufficient reason to the contrary.
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28. To the extent that the offence in cl 31 lacks a mens rea component and limits the right 
protected by s 25(c), we consider this limitation justified. The objective of this offence is 
to ensure compliance with the requirements for amalgamation, in that they certify that 
the amalgamation is in the best interests of the credit union and that the credit union 
will continue to be solvent after amalgamation. Furthermore, the level of punishment a 
defendant would face is relatively low. 
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29. We therefore consider that the Bill appears to be consistent with the right to be 
presumed innocent until proven guilty affirmed in s 25(c) of the Bill of Rights Act.  

Conclusion 

30. We have concluded that the Bill appears to be consistent with the rights and freedoms 
affirmed in the Bill of Rights Act. 

Jeff Orr 
Chief Legal Counsel 
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