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INTRODUCTION

Many changes in family law have occurred since the first comprehensive Family Court Caseflow
Management Practice Note was published in 1998. This revised Practice Note is designed to
update that document in light of a number of legislative and practice changes that have taken place
since that time.

The Care of Children Act 2004 brought about some fundamental changes to the practice of family
law, including a change in relation to many expressions. “Custody and access” disappeared and
were replaced with “parenting orders” which in turn enabled the Family Court to make orders as to
day-to-day care and contact. “Counsel for the child” became “lawyer for the child”.

As a result, | have previously undertaken a revision of many of the existing specific Practice Notes
and all that remained was a revision of the Family Court Caseflow Management Practice Note
itself, for it too required new language and a reference to new processes.

But, in addition to the need for that update, it seemed to me that the previous Family Court
Caseflow Management Practice Note had become somewhat unwieldy so far as the attachment
of appendices to it were concerned. | felt that an audit as to what was needed and what was not,
was timely. The appendices attached here have had some minor remedial editing and have been
renumbered where necessary for consistency. To reflect modern legislation and practice, the
appendices required some additions, changes and deletions. However, generally the substantive
content remains unchanged.

To ensure that those involved with the Family Court are working from the same documents, | have
decided to reissue all the appendices as well as the Caseflow Management Practice Note itself.
The addition of hyperlinks throughout should enhance user-friendliness.

| want to stress that the purpose of this Caseflow Management Practice Note is to outline best
practice and to give a clear sense of direction as to how the Family Court seeks to resolve its
streams of work. | have wanted to make the Practice Note consistent with the Family Courts Rules
2002 and at the same time promote best practice.

| am very grateful to the New Zealand Law Society, in particular the Family Section, which has
closely read the whole of this document and offered helpful suggestions. | have adopted many of
these suggestions. | gratefully acknowledge the work of my colleague Judges, in particular Judge
David Brown and Judge Paul von Dadelszen, and that of my previous research clerk, Jennifer
Wademan. | also thank Marita Dougherty, who tirelessly typed the whole document, and Tina
Pope for so patiently and expertly assembling the final product.

| trust that all practitioners and users of the Family Court find this revised Family Court Caseflow
Management Practice Note helpful.

Qt_ o %Z‘ WE

Peter Boshier
PRINCIPAL FAMILY COURT JUDGE
24 March 2011
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1 FAMILY CASEFLOW MANAGEMENT

COMMENCEMENT DATE

This revised Family Court Caseflow Management Practice Note is issued on 24 March 2011 and
comes into operation on 24 March 2011.

PRINCIPLES

1.1 The following principles are to apply in respect of caseflow management in the Family
Court.
€)) Once filed, applications will be managed following case management principles

and guidelines established by the Family Court, with counsel accepting
responsibility for their part in the process.

(b) The Court will give priority to cases where protection is sought for vulnerable
persons, to avoid delay and additional stress.

(©) Parties who invoke the Court’s jurisdiction have the right to expect that their
proceedings will be resolved expeditiously.

(d) The importance of conciliation is reaffirmed. The majority of cases can and shall
be resolved by conciliation processes: counselling and mediation. Both counsel
and the Court accept the statutory responsibilities to promote reconciliation and
conciliation.

(e) Cases which are unlikely to be resolved by, or are unsuitable for, conciliation shall
be identified at an early stage and shall be managed by the Court throughout the
course of proceedings.

® This Practice Note emphasises the importance of the parties’ involvement in their
own cases.

(9) The importance of children’s rights to be consulted and heard, as set out in various
statutes and applicable international treaties, is confirmed and endorsed.

(h) The administration of cases in the Court system requires clarity of focus by those
involved in the case. So far as possible, cases shall proceed on the basis that
lawyers fulfil their obligations. Judges are involved in judicial determinations and
Registrars are responsible for quasi-judicial and administrative processes.

MANAGEMENT GUIDELINES

1.2 The caseflow standards are based on the following principles.

)] It is more important to set appropriate standards than simply to consider what is
currently achievable. The standards set shall be those that are desirable from the
community’s viewpoint rather than those which are achievable with the currently
available resources.

(b) As the circumstances require, the Family Court will take into account attempts at
reconciliation and informal resolutions, and the needs of the parties to make
personal adjustments to major and possibly traumatic changes in their lives and
families. Agreed standards shall be read subject to these primary considerations
in relation to particular cases, as well as overall assessment of performance.
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(c) All cases not resolved by conciliation will be assigned to case management tracks
in accordance with case management guidelines in this Practice Note.

(d) The Court, in consultation with counsel and the parties, will manage all cases—
from the filing of the first document invoking the Court’s jurisdiction through to final
disposition—without diminishing the responsibility of counsel for their part in
competent case management.

(e) Caseflow standards controlling the timeliness of cases shall be measured—from
the filing of the first document invoking the Court’s jurisdiction through to final
disposition—regardless of the Court in which the first document is filed.

()] Final disposition of a case shall be the date of judgment, dismissal, settlement or
discontinuance.

(9) Caseflow standards are designed to strike a balance between allowing sufficient
time for all parties to exercise their procedural rights and minimising delays in final
disposition, however such delays might arise.

REGISTRARS’ LISTS

1.3

1.4

15

1.6

1.7

1.8

1.9

The prime objective of the Registrar’s List is to get the parties and counsel to focus on the
case in sufficient time before the Registrar's List call. This ensures that meaningful
requests are made and enables the Registrar to give helpful directions.

A Registrar’s List will be conducted in each Court on a regular basis. This will enable the
Court to monitor the progress of cases in accordance with standard track guidelines and
facilitate standard case management directions. Once complex cases are identified, where
appropriate they will be assigned to a nominated Judge for case management purposes.

The Registrar’s List is the means of ensuring that applications have been served, that steps
are being taken to further the proceedings, and to ensure ongoing progress towards
resolution. This is achieved by giving such interlocutory directions as are consistent with
the efficient and timely compilation of evidence and other information.

From time to time, adjournments in a Registrar’s List may be required. Normally no more
than three calls in a Registrar’'s List are appropriate. In respect of some proceedings
(particularly relationship property cases which, once served, often proceed toward
settlement), lengthier adjournments between Registrars’ Lists may be appropriate.

Normally counsel and/or parties shall not need to attend a Registrar’s List. They shall,
however, clearly convey to the Registrar by email, facsimile, letter or memorandum by
4.00pm the previous day, what steps have been achieved and what further directions are
sought. In some cases an appearance will be necessary, useful or required by the
Registrar because of differences between the parties and/or counsel which need to be
resolved, or to ensure that satisfactory progress is made.

The Court expects that Registrars’ Lists will be used to deal with standard interlocutory
matters, and to ensure that evidence, including affidavits, is being assembled within the
necessary timeframe before a judicial conference is held.

Registrars’ standard pre-trial directions (which may be varied to meet the needs of
particular cases) require that all evidence-in-chief shall be by affidavit. All affidavits are to
be filed and served by the dates directed by the Judge or Registrar and, failing such specific
direction:

€) by the applicant, within 21 days of the direction;

(b) by the respondent, within 21 days after the applicant’s affidavit(s) has been served;
and
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1.10

111

1.12

(c) the applicant shall have a right to reply within 14 days.

All directions of the Registrar arising from the Registrar’s List are to be sent to counsel and
the parties.

In the event of a dispute arising from the Registrar’s determination, the matter shall be
referred to a Judge immediately.

The Registrar, in giving timetabling directions, will nominate the date for compliance in
each case.

JUDICIAL DIRECTIONS AND SANCTIONS

1.13

1.14
1.15

1.16
1.17

1.18

All Judges’ directions at judicial conferences shall be typed immediately and sent to
counsel and the parties. Compliance with directions will be monitored by the Registrar’s
List.

Cases will be adjourned to specified dates or to dates to be fixed by the Registrar.
The consequences of non-compliance with directions may include:

(@) an order preventing the applicant from taking any further steps until the direction is
complied with;

(b) an order that the respondent only be allowed to defend the application on terms
that the Court directs;

(c) an order dismissing the proceedings;

(d) an order striking out;

(e an order vacating any hearing;

()] an order referring the matter to a judicial conference;

(9) an order that a late affidavit or late affidavits will not be accepted; and/or
(h) an order for costs.

Where any of these sanctions are within the Registrar’s authority, pursuant to r 221 of the
Family Courts Rules 2002 (the Rules), the right of review pursuant to r 235 of the Rules
shall apply.

Notice of all judicial conferences will be sent to the parties as well as to counsel.

Unless specifically directed by a Judge, complex cases shall be managed by a Judge until
completion.

For the purposes of these guidelines a case may be identified by the Court as complex if
it possesses one or more of the following features.

@) It is likely to be a long defended case.

(b) It involves voluminous and/or complex issues.

(c) It involves complicated psychological or emotional issues.
(d) It involves considerable expenditure of public monies.

(e) It involves vulnerable persons or uncooperative litigants.
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HEARINGS

1.19 Every Court shall maintain a ready list for all defended cases. The ready list will consist
only of cases that are able to be heard immediately and those cases that are certified by a
Judge as urgent and requiring priority.

1.20 Normally hearings will be allocated only for cases on the ready list and allocation decisions
will be made regularly by the Registrar, in consultation with the Judge responsible for case
management in the particular Court. Where possible, counsel’s availability will be
accommodated.

1.21 Primary and backup hearings are to be allocated for all available defended hearing time.

FORMALITY
1.22 Parties shall, wherever possible, sit next to their respective counsel at the table provided,
rather than behind their counsel.

1.23  Witnesses shall sit at the desk provided while giving evidence or being cross-examined.
They shall stand only when the oath is being taken or the affirmation is being made.

1.24  Parties and counsel are expected to stand when the Judge enters or leaves the courtroom
while they are there.

1.25 Counsel are expected to stand when addressing or being addressed by the Court and
when examining witnesses.

1.26 Counsel are expected to seek the leave of the Court to exit the courtroom if no other
counsel will remain there.
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2

ADOPTION ACT 1955

Note: All section references in this chapter are to the Adoption Act 1955. All references to rules
are to the Family Courts Rules 2002.

21
2.2

2.3

2.4

2.5

2.6

2.7

2.8

29

All cases will have a hearing as to an interim order within 13 weeks of the date of filing.
On application, the applicant shall file:

€)) Form A3 Application for adoption;

(b) Form A4 or A5 Consent to adoption (from natural mother and/or father);

(c) the affidavit required by r 244;

(d) the documents required by r 245; and

(e) the affidavit of the natural mother.

On the filing of an application in which only the consent of the natural mother is available,
the Registrar will place the application before a Judge for a determination as to whether
the consent of the natural father is expedient.

The application shall be allocated a return date in the Registrar’s List at the end of six
weeks.

In all cases, including step-parent adoptions, the Registrar shall request without delay a
report on the application from a social worker. On receipt of the social worker’s report, the
matter shall be referred to a Family Court Judge.

If the matter is in order, the Judge will advise the Registrar to set the matter down for a
hearing with appropriate directions. The Registrar shall notify the applicant(s) and the
social worker of the date of the hearing.

Unless the Court directs otherwise, the applicant(s) and the child proposed to be adopted
shall attend the Court at the hearing of the application for adoption.

When an interim order has been made, the Registrar shall send the applicant(s) a notice
in Form 4 and give written notice of the order to the social worker.

In cases where the Court is asked to dispense with the consent of a parent or guardian
under s 8:

(@) the application to dispense must accompany the application for adoption, together
with an affidavit in support and an application for directions as to service (if
required);

(b) either party to the proceedings requiring additional time may make an interlocutory
application for directions regarding the proceedings;

(c) an application to dispense with consent may be made either at the time of filing an
application for an adoption order, or at any time within the six months leading up
to the filing of an application for an adoption order. In the latter case, an order
dispensing with consent shall lapse after six months, unless an application for an
adoption order is made within that six month period;

(d) the application shall be placed in the Registrar’s List at the end of four weeks;

(e) if no defence is filed, the application to dispense with consent shall be set down for
hearing; and
()] if a defence is filed, the application shall be set down before a Judge for a judicial

conference within three weeks.
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2.10

2.11

2.12

2.13

When the Registrar considers that the case may be ready for hearing, the file is to be
referred to the Judge for approval as to setting down.

The Registrar shall notify the date and time for the hearing in accordance with the directions
of the Judge.

Where the Judge makes an interim order in the first instance, a final order shall be issued
by the Registrar on application in accordance with the provisions of s 13.

Applicants should be aware that the making of an adoption order may not automatically
discharge certain orders made under the Care of Children Act 2004, the Children, Young
Persons, and Their Families Act 1989 or the Domestic Violence Act 1995, and that it may
be appropriate to seek an order discharging any orders affecting the child at the same time
the final adoption order is made. Applicants who may not be aware of what orders may
exist in respect of a child may ask the Registrar for that information.
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3

BIRTHS, DEATHS, MARRIAGES AND RELATIONSHIPS
REGISTRATION ACT 1995

APPLICATION FOR DECLARATION AS TO SEX OR GENDER IDENTITY

3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

The application should be made at the Court nearest to the place where the person who is
the subject of the declaration (the eligible person) normally resides.

The application shall be accompanied by an affidavit in support outlining the reasons for
the application.

Any medical evidence that the eligible person wishes to submit in support of the application
shall be presented in a separate affidavit.

Any affidavit setting out medical evidence shall include:

)] a list of any medical procedures related to the application that the eligible person
has undergone; and

(b) the effects on the eligible person of those medical procedures.

Once the application has been received, the Court shall ensure that service (where
required) has been effected on the Registrar-General of Births, Deaths, Marriages, and
Relationships (the Registrar-General).

The Court shall consider whether any other person needs to be served with the application.
Where additional service is necessary, the eligible person (and where the applicant is
someone else, the applicant) shall be informed of who else has been served.

Following receipt of the application, the matter shall be set down in the Registrar’s List
within six weeks of the application being filed.

At the Registrar’s List:

()] if no notice of opposition has been filed, the matter shall be set down for a formal
proof hearing as soon as reasonably practicable;

(b) if a notice of opposition has been filed, a judicial conference shall be held within 28
days. At the judicial conference, a date for a hearing shall be set down. Directions
shall be made as to how the hearing shall be conducted.

If an order is made, the Court shall ensure that a copy of the order is sent to the Registrar-
General.

APPLICATION TO CORRECT BIRTH CERTIFICATE AND/OR TO APPEAL A DECISION OF
THE REGISTRAR-GENERAL

3.10

3.11

3.12

3.13

3.14

The application must be filed in the closest registry to the Registrar-General (at present the
Wellington Registry).

Upon receipt of the application by the correct registry, the Court shall ensure that service
(where necessary) has been effected on the Registrar-General.

The Court shall consider whether any other person needs to be served with the application.
Where additional service is necessary, the eligible person (and where the applicant is
someone else, the applicant) shall be informed of who else has been served.

Following receipt of the application, the matter shall be set down in the Registrar’s List
within six weeks of the application being filed.

At the Registrar’s List:
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)] if no notice of opposition has been filed, the matter shall be set down for a formal
proof hearing as soon as reasonably practicable;

(b) if a notice of opposition has been filed, a judicial conference shall be held within 28
days. At the judicial conference, a date for a hearing shall be set down. Directions
shall be made as to how the hearing shall be conducted.

3.15 Ifan order is made, the Court shall ensure that a copy of the order is sent to the Registrar-
General.
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4 CHILD SUPPORT ACT 1991

4.1 All cases will be disposed of within 13 weeks of filing.

4.2 In the case of without notice applications for suspension, the application is to be placed
before a Judge immediately upon filing.

4.3 When an on notice application is filed, a date four weeks later shall be allocated in the
Registrar’s List.

4.4 At the Registrar’s List hearing, Registrar’s standard pre-trial directions apply.

4.5 Immediately upon compliance with the pre-trial directions, a hearing date within the next
six weeks will be allocated.

4.6 In the event that the pre-trial directions are not complied with, the application shall be
placed in a second Registrar’s List.

4.7 An affidavit in form CS28 of Schedule 3 of the Family Courts Rules 2002 shall be filed by

the applicant and the respondent (not being the Commissioner) at least 10 working days
before the hearing.
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5 CHILDREN, YOUNG PERSONS, AND THEIR FAMILIES
ACT 1989

Note: All section references in this chapter are to the Child, Young Persons and Their Families Act
1989.

51 The hearing of all applications will commence within 60 days of the filing of the application.

WITHOUT NOTICE APPLICATIONS

5.2 When proceedings which include an application for a s 78 custody order are filed, they are
to be placed immediately before a Judge who will consider:

(@) the appropriate orders to be made on those applications;

(b) whether it is necessary to appoint lawyer for the child or counsel to assist. A lawyer
for the child shall be appointed in accordance with Practice Note: Lawyer for the
child: Selection, appointment and other matters and shall act in accordance with
Practice Note: Lawyer for the child: Code of Conduct;

(c) making orders as to service;

(d) making a direction that there be a family group conference unless one has already
been held; and

(e) making a direction for a judicial conference to be held within 14 days if an interim
custody order is made.

5.3 If unable to be concluded or timetabled at the initial conference, the proceedings will be
adjourned by the Judge to a further judicial conference at which, if no defence has been
filed, an unopposed declaration may be made. If a defence has been filed, generally the
matter will be timetabled for a mediation conference or, if that is not to be held, a hearing.

ON NOTICE APPLICATIONS

5.4 A lawyer for the child shall be appointed in accordance with Practice Note: Lawyer for the
child: Selection, appointment and other matters and shall act in accordance with Practice
Note: Lawyer for the child: Code of Conduct.

5.5 These will be monitored by the Registrar in a Registrar’s List, to be held within the earlier
of 28 days of the filing of the application, or 14 days after service on all necessary persons,
to the point where all necessary persons have been served and the family group
conference has been completed. At that point the proceedings will be allocated a judicial
conference.

5.6 At the judicial conference, if no defence has been filed, an unopposed declaration may be
made. If a defence has been filed, the matter will be timetabled to a hearing.

FOLLOWING THE MAKING OF A DECLARATION

5.7 On the making of a declaration, the proceedings will be adjourned for the filing of a plan
and report (within 28 days or such other period as the Court has directed pursuant to
s 131(1)), and a disposition hearing will be directed if necessary.
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5.8 On making orders at the disposition hearing, the Court will order their statutory review in
six or 12 months (depending on the age of the child) or, if circumstances require, in such
lesser period as the Court may order.

5.9 The procedure for review will be in accordance with Practice Note: Lawyer for the child:
Selection, appointment and other matters.

REPORTS

5.10 Where a social worker’s report is requested under s 186 and two sites of Child, Youth and
Family are involved, the Registrar shall ensure that a single report is provided rather than
one from each site. This will be on the basis that the social worker at the site nearest to
the Court requesting the report shall take the lead responsibility for preparing and filing the
report, which shall combine the information obtained by each site.

REFERRALS TO CHILD, YOUTH AND FAMILY IN OTHER PROCEEDINGS

5.11 Where the Court makes a referral to the Ministry of Social Development pursuant to s 15
and/or s 19, the process for referral set out in Joint Protocol Ministry of Justice and
Department of Child, Youth and Family must be followed.
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6

DAY-TO-DAY CARE AND CONTACT (CARE OF CHILDREN
ACT 2004 AND FAMILY PROCEEDINGS ACT 1980)

Note: All section references in this chapter are to the Care of Children Act 2004, unless otherwise
indicated. All references to rules are to the Family Courts Rules 2002.

6.1

6.2

6.3

6.4

Applications should contain a brief affidavit regarding the proposal for care of children by
both of the parents, the guardians and any other persons. Those preparing affidavits to
accompany the application shall have regard to the duty imposed by ss 8 and 19 of the
Family Proceedings Act 1980 on lawyers and the Family Court to promote reconciliation
and conciliation.

The application and accompanying documents shall be served unless otherwise directed
by a Judge.

Where an application is filed, the “Early Intervention Process” (set out in the flowchart) shall
be followed.

Such an application shall be referred to the Registry for triage and case management,
where the decision shall be made as to whether the application shall proceed down the
“standard track” or be referred to the Judge for his or her consideration as to whether it
should proceed down the “urgent track”. If the Judge does not agree to it being placed on
the urgent track, it will proceed down the standard track.

URGENT TRACK

6.5

6.6

6.7

6.8

6.9
6.10

Where placement on the urgent track is sought, an application to reduce the time for filing
a defence is to be filed so as to ensure that the time limits are able to be complied with. A
Judge may of his or her own motion reduce the time for filing a defence.

A Judge in chambers shall confirm that the application shall enter the urgent track or
transfer it to the standard track.

On referral of the application to a Judge by the Family Court Co-ordinator, a lawyer for the
child shall be appointed in accordance with Practice Note: Lawyer for the child: Selection,
appointment and other matters and shall act in accordance with Practice Note: Lawyer for
the child: Code of Conduct.

Within 14 days of the application being filed, there shall be a judicial conference under
r 175. Counsel shall file memoranda outlining the issues no later than three days before
the judicial conference.

Within 42 days of the judicial conference, a half day hearing shall be held.

At any stage on the urgent track, the application may be transferred to the standard track.

STANDARD TRACK

6.11

A lawyer for the child shall be appointed if a defence is filed or prior cause shown in
accordance with Practice Note: Lawyer for the child: Selection, appointment and other
matters, and parties will be referred to the “Parenting through separation” programme
unless they have already attended that programme.
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6.12

6.13

6.14

6.15

6.16

6.17

6.18

6.19

Counsellors shall advise on the progress of counselling within six weeks of the application
being referred to them, in accordance with Practice Note: Family Court counsellors.
However, if counselling is proving ineffective in promoting reconciliation or conciliation, the
referral may be terminated and a report provided back to the Court by the counsellor at
any time.

On any referral to counselling, the application is to be allocated a date in the Registrar’s
List within six weeks.

On that Registrar’s List date, where issues in contention have been resolved, appropriate
steps shall be considered to bring the matter to a final conclusion (for example, referral to
a Judge to make consent orders). A Judge may direct a hearing or other steps to be taken
to satisfy the Court that the proposed consent orders safeguard the best interests of the
child(ren) in the case.

Where the matter is not resolved at counselling, referral to a counsel-led or Judge-led
mediation shall follow. In the case of counsel-led mediation, the Registrar shall appoint an
approved lawyer to conduct the mediation.

Counsel-led or Judge-led mediation shall take place within 12 weeks of the application
being filed, at a time and place arranged by the mediator.

Where issues remain outstanding at the end of a counsel-led or Judge-led mediation, a
r 175 judicial conference will follow within 14 weeks of the application being filed, to
consider:

€)) timetabling directions;
(b) whether there is the possibility for a settlement;
(c) the need for any reports under s 132 and/or s 133;

(d) whether the application shall have a half day hearing or whether it shall be deemed
to be a complex hearing;

(e) whether detailed directions for the hearing shall be given; and
® the need for any other appropriate directions.

A half day hearing shall be heard within two to four weeks of the judicial conference being
held.

If the matter proves complex it shall be removed from the Early Intervention Process.

OTHER MATTERS

6.20

6.21

6.22

All applications for parenting orders (including interim orders) must be made using
Form 35A. If both an interim and final parenting order is sought, parties should file one
application form only, indicating what orders are sought.

For guidance on applications relating to children’s medical emergencies, see Protocol:
Children’s medical emergencies: Guardianship applications to the Family Court.

Where a social worker report or specialist report is directed, a Judge will settle the brief for
such a report, following consultation with counsel where appropriate. The Court will
allocate a date in the Registrar’s List for the filing of such a report within 10 weeks of the
direction.

)] Where the request is for a s 132 report, the process for referral set out in Joint
Protocol Ministry of Justice and Department of Child, Youth and Family must be
followed.
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6.23

6.24

6.25

6.26

6.27

(b) Where the request is for a s 133 report, the process set out in Practice Note:
Specialist report writers must be followed.

When the report is received the Registrar shall release a copy of the report to:

€)) the lawyer acting for each party, on the basis that the report is not given or shown
to the parties if the Court so orders;

(b) the lawyer for the child, who may give or show the report to the child only if the
Court so orders. However, in every case the lawyer for the child will explain to the
child the purpose and contents of the report unless the lawyer considers that to do
so would be contrary to the welfare and best interests of the child; and

(c) any party who is a self-represented litigant unless the Court is satisfied that the
information in the report would, if provided directly to that party, place the child
concerned or another person at risk of physical, sexual or psychological abuse. In
such a case, counsel to assist the Court may be appointed to explain the contents
of the report to the self-represented litigant.

Where a social worker’s report is requested under s 132 and two sites of Child, Youth and
Family are involved, the Registrar shall ensure that a single report is provided rather than
one from each site. This will be on the basis that the social worker at the site nearest to
the Court requesting the report shall take the lead responsibility for preparing and filing the
report, which shall combine the information obtained by each site.

In all proceedings under this Act long affidavits traversing the history of the conduct of the
parties are usually neither helpful nor relevant. Affidavits in these proceedings shall
concentrate on the issues and, in particular, on how the present and future needs of the
children can best be met and on the quality of the parenting which each parent—and those
assisting them—is likely to provide. Affidavits for those applications on the urgent track
should address only the immediate issues for determination.

Where the Court makes a referral to Child, Youth and Family pursuant to s 15 and/or s 19
of the Children, Young Persons, and Their Families Act 1989, the process for referral set
out in Joint Protocol Ministry of Justice and Department of Child, Youth and Family must
be followed.

Where orders are made for supervised contact, the procedure set out in Practice Note:
Children’s supervised contact shall be followed.
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7

DISSOLUTION OF MARRIAGE AND CIVIL UNION (FAMILY
PROCEEDINGS ACT 1980)

JOINT APPLICATION

7.1

7.2

Where an application for an order dissolving a marriage or civil union is made jointly by
both parties to the marriage or civil union, and both applicants consent to the order being
made in their absence, the Registrar will consider the application within one week of filing.

If a party requests a hearing in accordance with the legislation, the Registrar will convene
a hearing before a Family Court Judge. The hearing will be within six weeks of the request
being filed in the Family Court.

SINGLE APPLICATION, UNDEFENDED OR NO APPEARANCE REQUESTED BY
RESPONDENT

7.3

7.4

Where an application for an order dissolving a marriage or civil union is made by one party
to the marriage or civil union and the applicant advises the Registrar that he or she
consents to the order being made in their absence, the Registrar will consider the
application within six weeks of filing.

If a party subsequently requests a hearing in accordance with the legislation, the Registrar
will convene a hearing before a Family Court Judge. The hearing will be within six weeks
of the request being filed in the Family Court.

SINGLE APPLICATION: DEFENDED OR APPEARANCE REQUESTED BY ONE OR BOTH
PARTIES

7.5

Where an application for an order dissolving a marriage or civil union is made by one party
to the marriage or civil union and is either defended or a party requests a hearing, the file
shall be referred to a Judge to direct a judicial conference or make timetabling directions
pending the hearing.
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8

DOMESTIC VIOLENCE ACT 1995

Note: All references to rules in this chapter are to the Family Courts Rules 2002.

WITHOUT NOTICE APPLICATIONS

8.1

8.2

8.3

8.4

The Court’s objective is to ensure that without notice applications for temporary protection
orders are dealt with by a Judge as far as possible on the day of filing, and that applications
on notice or requiring a hearing are heard and disposed of within the statutory timeframe.

All applications shall be filed with affidavit(s) in support, a certificate of disclosure signed
by the lawyer acting (where applicable), and information sheets (as required by r 20(1)(d)
and r 308). The applicant is to identify whether a protected persons programme is sought.

The Registrar is to check compliance with the Domestic Violence Act 1995 and the Rules
if an application is made by a representative.

If without notice, the case is to be referred immediately to a duty Judge (via facsimile or
email if necessary) with details of the programme for the respondent and, if applicable, the
associated respondent. Unless directed by a Judge to the contrary, special time shall be
rostered by the Registrar for without notice applications.

)] Unless directed, the applicant is not required to be present.

(b) If the order(s) is/are made:
0] service on the respondent/associated respondent shall be arranged by the
Registrar;
(i) a copy of the order(s) shall be sent to the Police;

(i) the applicant shall give notice of any occupation order to any person having
an interest in the property affected by it;

(iv) the Family Court registry shall notify the programme provider of the terms
of the direction to attend a specified programme;

(v) where requested, the Registrar shall refer the applicant and any children
or specified person to a protected persons programme; and

(vi) where orders are made for supervised contact, the procedure set out in
Practice Note: Children’s supervised contact shall be followed.

(c) Each notice of intention to appear shall be accompanied by an affidavit which
complies with r 315. If that affidavit does not accompany the notice, it will not be
accepted for filing. The Registrar shall direct that any affidavit(s) in reply by the
applicant shall be filed within 14 days.

(d) In any case where an application to vary or discharge or notice of intention to
appear is filed, or if a hearing is directed by a Judge or otherwise required, the
Registrar shall allocate a hearing within 42 days. The Judge may direct a judicial
conference.

(e) Any objection by the respondent/associated respondent to attend a programme
(unless it accompanies a notice of intention to appear) and any application to vary
a standard condition relating to weapons shall be allocated a short judicial
conference from which a hearing within 42 days will be allocated.
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(f)

If a final order is made (either on expiry of the three-month period or by order of
the Court after hearing), then, subject to service of the temporary order having
been effected not less than 10 clear days before that expiry, the Registrar shall
seal the same and arrange for service.

ON NOTICE APPLICATIONS

8.5 If an application is on notice, the Registrar shall assign the matter to a Registrar’s List.
That Registrar’s List must be within 14 days of the date of allocation.

(@)

(b)

()

(d)

(e)

(f)

At a Reqgistrar’s List, if no proof of service is available, the Registrar shall
reschedule to a Registrar’s List within 14 days.

At a Registrar’s List, if proof of service is available and the matter is not defended,
the Registrar shall allocate a date for a formal proof hearing.

If defended, the notice of defence shall be accompanied by an affidavit which
complies with r 314. If that affidavit does not accompany the notice, it will not be
accepted for filing.

If defended, the Registrar shall set a hearing date in accordance with r 313(1) (but
subject to r 313(2)) and direct any further affidavits to be filed by a date no later
than two weeks prior to the hearing. The Registrar may give such other directions
as are appropriate. The Judge may direct a judicial conference.

After the hearing, if order(s) are made, service is to be arranged and a copy of the
order(s) is/are to be sent to the Police. The Family Court registry shall notify the
programme provider of the terms of the direction to attend the specified
programme.

Where orders are made for supervised contact, the procedure set out in Practice
Note: Children’s supervised contact shall be followed.

8.6 The Court expects that on notice applications will be disposed of within 13 weeks of filing.
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9 FAMILY PROTECTION ACT 1955, LAW REFORM
(TESTAMENTARY PROMISES) ACT 1949, PROPERTY
(RELATIONSHIPS) ACT 1976

9.1 All cases will be disposed of within 26 weeks of the date of filing.

9.2 The following directions apply where a claim is brought under:
€))] the Law Reform (Testamentary Promises) Act 1949; or
(b) the Family Protection Act 1955 (whether or not a claim is also brought under the

Property (Relationships) Act 1976).

9.3 Although the only named respondent in proceedings under the Family Protection Act 1955
and the Law Reform (Testamentary Promises) Act 1949 is to be the personal
representative of the deceased person against whose estate the claim is brought,
applications for relief under those Acts and the Property (Relationships) Act 1976 must be
accompanied by a without notice application for directions as to service and for such orders
for representation as may be required.

9.4 Pursuant to r 381(2) of the Family Courts Rules 2002, the application for directions for
service shall include:

(a) the date of death of the deceased and the date of grant of probate or letters of
administration;

(b) whether the deceased died testate or intestate and, if testate, a copy of his or her
last will with codicils (if any);

(c) the value of the estate so far as it is known to the applicant;

(d) the names, addresses, occupations and ages of the beneficiaries under the will or
persons entitled on intestacy, as the case may be;

(e) the names, addresses, occupations and ages of the persons of each class entitled
to claim under the Family Protection Act 1955; and

()] any other information that is relevant.

9.5 The following directions as to service shall be complied with.

)] The non-existence of particular classes of claimant under s 3 of the Family
Protection Act 1955 shall be deposed to category by category and not globally, so
that the deponent’s attention is drawn directly to every possible class of claimants.

(b) Where many adults require to be served, every reasonable effort shall be made
before approaching the Court to have possible claimants standing in the same
interest agree in writing to have one of their number served as representing all
having the same interest.

(c) With the enlarged provisions for grandchildren’s claims, the grandchildren shall be
clearly shown by stocks and consideration given to whether:

0] adult grandchildren standing in the same interest can consent to be served
through one of their number as in (b) above; and

(i) infant grandchildren shall be represented in stocks by counsel appointed
by the Court or by an adult parent who is to be served.

9.6 In the case of infant children it is customary to obtain and file the consent of counsel whom

it is requested be appointed to represent such children.
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9.7

9.8

9.9

9.10

9.11

9.12

9.13

The application for directions for service shall be accompanied by a memorandum
prepared by counsel specifying the orders for service which are being sought, together
with the reasons for those orders.

Upon filing the appropriate application (together with an application for directions for
service, affidavit in support and memorandum of counsel), the file will be referred to a
Judge for the making of directions for service and/or representation.

The file shall then be placed in a Registrar’s List within 10 weeks for service. Affidavits of
service are to be filed only with respect to persons-who have taken no steps.

At the Registrar’s List hearing, counsel shall advise by memorandum if further affidavits
are to be filed and the further directions being sought.

Once all parties have been served and defences filed or the time for filing defences has
expired, the Registrar shall arrange for the proceedings to be set down before a Judge for
a judicial conference. At the judicial conference the Judge will consider whether the
proceedings should progress to a settlement conference or a hearing.

Unless it is specifically directed otherwise in the direction for a settlement conference:

(@) five days prior to the settlement conference counsel are to file a memorandum as
to:
0] the issues; and
(i) the value of property in dispute;

(b) five days prior to the settlement conference the respondent shall file and serve an
affidavit setting out the assets and liabilities of the estate;

(©) the parties who have taken steps must attend the settlement conference, together
with their counsel.

If the proceedings are unable to be concluded at the settlement conference or no
settlement conference is directed, the Judge will direct the proceedings to a hearing.
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10 HAGUE CONVENTION AS TO THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION (PART 2, SUBPART 4
OF THE CARE OF CHILDREN ACT 2004)

Note: All section references in this chapter are to the Care of Children Act 2004. References to
rules are to the Family Courts Rules 2002.

10.1  All cases will be disposed of within six weeks, except where a specialist report or other
evidence or material or information is required which cannot be obtained immediately.
Such cases shall be disposed of within 13 weeks.

10.2 Immediately on filing an application, the Central Authority will advise the name of the case
and of counsel appointed to represent the applicant/Authority to the Administrative Family
Court Judge of the appropriate region.

10.3 In each case the file should be referred immediately to a Family Court Judge who will be
responsible for managing the file in consultation with the Registrar and for hearing and
determining the case.

10.4 When the application is filed, the Judge shall consider the issues to be addressed
including:

€)) the need for an order abridging the time for filing a notice of defence and affidavit
to four working days;

(b) the need for an order directing that the notice of defence particularises in specific
detail the exact s 106 defences relied upon, and that the affidavit is to fully set out
all the evidence-in-chief upon which the respondent seeks to rely in support of
those defences;

(c) the need for an order directing that the child(ren) not be removed from New
Zealand pending further order of the Court;

(d) the need to issue a warrant authorising a member of the Police or a social worker
to take possession of the child(ren) and place them with a suitable person pending
the outcome of the proceedings;

(e) the need to issue a warrant to the Police or a social worker to take possession of
the child(ren) and deliver the child(ren) to any person or authority named in the
warrant for the purpose of returning the child(ren) in accordance with an order
made for the return of the child(ren);

()] the need for contact with the Central Authority concerning arrangements for the
return of the child(ren) and/or arrangements in the country of habitual residence;

(9) directing ar 175 case management conference to be held within seven to 10 days.
That conference is to address:

0] whether orders for the prompt return of the child(ren) can be made by
consent;

(i) whether the matter is suitable for mediation and, if so, directions for the
appointment of counsel to assist to mediate the matter in accordance with
the Counsel-led mediation guidelines;

(iii) the appointment of lawyer for the child and/or a s 133 report writer, together
with the fixing of a brief;
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(iv) if a s 133 report is directed, a further direction that the parties are to file
affidavits addressing matters raised in the psychologist’s report within five
working days of the receipt of the report; and

(v) directing that the matter be set down for fixture at a date to be advised by
the Registrar but within the disposal period referred to in paragraph 10.1
above. If the proceedings are in a satellite Court, they are to be transferred
to a central hub Court for prompt determination if necessary.

10.5 The Practice Note: Hague Convention cases: New Zealand Family Court Guidelines and
Practice Note: Hague Convention cases: Mediation process — Removal, retention and
access are to be followed in each case.
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11

INTELLECTUAL DISABILITY (COMPULSORY CARE AND
REHABILITATION) ACT 2003

APPLICATION FOR CARE ORDERS

NOTE: Such applications were transitional procedures to bring under the Act impaired persons
then in prison: they are now extremely unlikely.

11.1 The application should be made at the Court nearest to the place where the proposed care
recipient has been assessed.

11.2  The application form shall be filed by the care co-ordinator along with:

(@)

(b)
(©)
(d)
(e)

an affidavit by the care co-ordinator outlining, in brief, the reasons why the
proposed care recipient has an intellectual disability;

the care and rehabilitation plan for the proposed care recipient;
the care programme for the proposed care recipient;
an information sheet; and

any relevant reports by any specialist on the proposed care recipient.

11.3 When the application is received, the Registrar shall promptly forward it to a Judge.

11.4 The Registrar shall also serve copies of the application and support documents to anyone
who is entitled to appear and be heard, including:

@
(b)
(©)
(d)

(e)
()
(9)
(h)

()
0)

the proposed care recipient;
any welfare guardian of the proposed care recipient;
the principal caregiver of the proposed care recipient;

if the proposed care recipient is a child or young person, each parent or guardian
of the child or young person;

any lawyer for the proposed care recipient;

if the proposed care recipient is a prisoner, the superintendent who has the control
of the proposed care recipient or to whose control he or she is to be returned on
ceasing to be a care recipient;

if the proposed care recipient is a former special patient, the Director of Area Mental
Health Services who applied to have the proposed care recipient assessed;

the care co-ordinator;
the responsible district inspector; and

any other person the Court considers should be entitled to appear and be heard
because of that person’s interest in the welfare of the proposed care recipient.

11.5 If the proposed care recipient is not legally represented, the Registrar shall consider
appointing counsel to represent the proposed care recipient in accordance with:

(@)

(b)

Practice Note: Intellectual Disability (Compulsory Care and Rehabilitation) Act
2003: Selection and review of ‘Counsel for intended care recipient’ list; and

Practice Note: Intellectual Disability (Compulsory Care and Rehabilitation) Act
2003: Reviews, applications for orders, and representation.

The matter shall be referred to the Judge for confirmation.
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11.6

11.7

11.8

Where counsel for the proposed care recipient has been appointed, counsel shall meet
with the proposed care recipient before the hearing. Counsel shall report back to the Court
on any matters that need to be raised, including but not limited to:

€)) the practicality of continuing to represent the proposed care recipient;
(b) the need for further expert reports;

(©) whether any experts relied upon in the application will be cross-examined by or on
behalf of the proposed care recipient; and

(d) any other directions that may be necessary.

If any person wishes to be heard on the application, the Registrar shall ensure that the
examination and hearing takes place within 14 days of the application being filed. If the
hearing cannot take place within 14 days, all parties entitled to appear and be heard at the
hearing must be notified and informed of the reasons for the delay.

After the examination by the Judge, if no-one wishes to be heard on the application, the
Judge may determine the application without further hearing.

APPLICATIONS FOR EXTENSION, CANCELLATION OR VARIATION OF A CARE ORDER

11.9

11.10

11.11

11.12

11.13

11.14

11.15

Applications are to be filed and heard in the Court or Courts specified in Practice Note:
Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003: Reviews,
applications for orders, and representation.

When an application for extension is filed, whether or not an application to defer expiry of
the order is also filed, the application is to be placed before a Judge for consideration
whether the likely ultimate hearing date requires deferment of expiry.

A copy of the application to extend, vary or cancel the order and any order made deferring
expiry is to be served on all the persons listed in paragraph 11.4 and such persons may
apply for cancellation or variation of the order deferring expiry.

The Registrar will obtain a copy of the Police summary and the Judge’s sentencing notes
from the Court at which the original order was made.

If the proposed care recipient is not legally represented, the Registrar shall consider
appointing counsel to represent the proposed care recipient in accordance with:

@) Practice Note: Intellectual Disability (Compulsory Care and Rehabilitation) Act
2003: Selection and review of ‘Counsel for intended care recipient’ list; and

(b) Practice Note: Intellectual Disability (Compulsory Care and Rehabilitation) Act
2003: Reviews, applications for orders, and representation.

Where counsel for the proposed care recipient has been appointed, counsel shall meet
with the proposed care recipient before the hearing. Counsel shall report back to the Court
on any matters that need to be raised, including but not limited to:

@) the practicality of continuing to represent the proposed care recipient;
(b) the need for further expert reports;

(c) whether any experts relied upon in the application will be cross-examined by or on
behalf of the proposed care recipient;

(d) any witnesses who might be called on behalf of the care recipient;
(e) whether there is a need for a judicial conference; and
® any other directions that may be necessary.

The Registrar will fix a time and date of hearing when and as directed by the Judge.
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12

MENTAL HEALTH (COMPULSORY ASSESSMENT AND
TREATMENT) ACT 1992: SECTION 16 REVIEWS

Note: All section references in this chapter are to the Mental Health (Compulsory Assessment and
Treatment) Act 1992,

12.1

12.2

12.3

12.4

125

12.6

12.7

12.8

12.9

12.10

12.11

Upon the filing of an application for review under s 16, the hospital receiving the application
shall communicate immediately with the appropriate Court and discuss with the Registrar
the earliest practicable scheduling of the application.

When the s 16 application is received by the Court, it must be acted upon within three
working days unless there are exceptional circumstances.

The Judge’s visit shall occur at the hospital or place where the patient is being assessed.
If that is not practicable, arrangements can be made to have the patient brought to the
nearest Court where a Judge is available.

Once the date for review has been set, the hospital shall advise the applicant for the s 8
assessment and the other persons listed in s 10(4)(a) of the fact of the filing of the s 16
application and of the date and place of the intended review.

When the s 16 application is referred to the Court, the hospital shall also provide for the
Judge (prior to the review) and for any lawyer representing the patient, copies of the
following documents.

(a) Application for assessment.

(b) Certificate of medical practitioner.

(c) Notice to attend an assessment examination.

(d) Certificate of preliminary assessment.

(e) Clinical report to Director of Area Mental Health Services (DAMHS).
()] Notice requiring the patient to undergo a five day assessment.

Where the review occurs beyond the initial five day assessment period, the following
documents shall also be supplied.

@) Certificate of further assessment.
(b) Further clinical report to DAMHS.

It will be the responsibility of the hospital to arrange for the attendance of the responsible
clinician and at least one other health professional familiar with the patient’s assessment
and treatment. If the responsible clinician has not yet assessed the patient, then the
medical practitioner who completed the s 10 certificate of preliminary assessment shall
also be in attendance.

The Court shall expect a report in writing from the responsible clinician and a written clinical
report from the second health professional.

The review shall take the form of an inquiry. The presiding Judge will lead the inquiry with
those matters required to be covered by s 16(3) and by then consulting and inviting such
guestions or contributions as will, in the Judge’s opinion, facilitate the inquiry.

Information received at the inquiry will not be on oath but all proceedings shall be recorded.
The Judge’s decision is to be recorded on a standardised form (of distinctive colour readily
noticeable on the file) and, where appropriate, formal reasons are to be given in writing.

If the application is a second one made under s 16(1C), it will be for the hospital to provide
any evidence that the patient’s condition has not changed since the last review.
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13

PROPERTY (RELATIONSHIPS) ACT 1976

Note: References to rules in this chapter are to the Family Courts Rules 2002.

131
13.2
13.3

134

135

13.6

13.7
13.8

13.9

13.10

13.11

All standard track cases will be disposed of within 26 weeks of filing.
All complex track cases will be disposed of within 39 weeks of filing.

When an application is filed, there must be filed at the same time an affidavit in support,
setting out the information required by r 392 including the issues and proposals for division
of property.

It is the responsibility of the Court to attend to service of the documents but the applicant
is encouraged to do so.

To ensure that the above steps occur in a timely fashion, when an application is filed, the
Registrar shall assign a Registrar’s List date six weeks away. The Registrar shall then
check on whether service has occurred and whether the required documents have been
filed, and allocate a judicial conference to be held within 42 days.

Before the conference, counsel or parties must ensure that they have filed and served their
P(R)1 affidavits as to assets and liabilities, which are required from the applicant under
r 398(1) and from the respondent under r 398(2).

The parties are expected to attend the judicial conference along with their counsel.

At the judicial conference the Court may consider, among other things:

€)) clarification and/or agreement on the extent of the assets and liabilities;

(b) with the assistance of counsel, whether the case is to be considered standard or
complex;

(c) settling the issues;

(d) setting tasks to clarify the issues and either directing or making orders so as to

procure further information;
(e) recommending that alternative dispute resolution be attempted through mediation;
)] directing an inquiry pursuant to s 38 of the Property (Relationships) Act 1976;
(9) directing that a settlement conference occur; and
(h) setting the case down for hearing.

Where cases are being monitored in the Registrar’s List, they will be allocated a judicial
conference if the Registrar considers that delay warrants judicial intervention, or at the
request of counsel or parties. Ordinarily the Registrar will allocate a judicial conference
after two adjournments in the Registrar’s List.

Parties and counsel shall be aware of the jurisdiction which the Court has to award costs
for delay and/or non-compliance with its directions.

It shall be noted that this Practice Note does not contain all the provisions in the Rules
relating to proceedings under the Property (Relationships) Act 1976. Full compliance with
those rules will be expected.
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14 PATERNITY (FAMILY PROCEEDINGS ACT 1980 AND
STATUS OF CHILDREN ACT 1969)

14.1  All undefended cases shall be disposed of within 13 weeks.

14.2  All other applications shall be disposed of within 26 weeks.

14.3  All applications shall be accompanied by affidavit(s) in support.

14.4  Any without notice application for directions as to service (filed with the application or
subsequently) shall set out fully all steps taken to locate the respondent.

14.5 The application shall be placed in the Registrar’s List within 10 weeks of filing.

14.6  The matter shall be set down for a formal proof hearing where the requirements as to
service have been met, the time for filing a defence has expired and the respondent has
taken no steps.

14.7 If the proceedings are undefended and agreement is reached, a memorandum as to
consent orders shall be filed without delay.

14.8 If the proceedings are defended:

)] the application shall be placed before a Judge to consider making a
recommendation for parentage tests and directions for payment; and

(b) the application shall be adjourned to a further Registrar’s List eight weeks from that
time.

14.9 If the application is still defended, standard pre-trial directions apply.
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15

PROTECTION OF PERSONAL AND PROPERTY RIGHTS
ACT 1988

Note: All section references in this chapter are to the Protection of Personal and Property Rights
Act 1988.

15.1
15.2
15.3

154

15.5

15.6

15.7

15.8

15.9

15.10

15.11

All undefended cases will be disposed of within 13 weeks of filing.
All defended cases will be disposed of within 26 weeks of filing.

The application shall be filed together with affidavit(s) in support and applications for orders
dispensing with service on, or the attendance of, the subject person.

Medical, psychiatric or any other expert reports supporting the exercise of the Court’s
jurisdiction shall be filed with an application.

If the subject person of an application is not represented, the Registrar shall appoint
counsel to represent that person in accordance with Practice Note: Protection of Personal
and Property Rights Act (Selection and review of ‘Counsel for the subject person’ list).
Counsel so appointed will be asked by the Registrar to report within a certain timeframe
on the following matters.

€)) Whether service on the subject person is required, and, if so, how.
(b) Whether attendance of the subject person is required at the hearing.
(©) Whether any further consents are required.

(d) Any other relevant matters.

Counsel for the subject person are referred to the Guidelines for counsel for the subject
person appointed under Protection of Personal and Property Rights Act 1988 for direction
on their role.

The application shall be given a date in the Registrar’s List at the end of three weeks for a
report from counsel for the subject person.

If an application is undefended and all matters are in order, the Registrar shall make
appropriate recommendations and refer the matter to the Judge for orders on the papers
if it is determined that a hearing is unnecessary and/or undesirable.

Where an application has been made for a pre-hearing conference under s 66(1), the
Registrar will refer the matter to a Judge. Where the Judge gives a direction for a
conference, it will be arranged under s 66(3).

If the application is defended, the application shall be set down for a judicial conference on
a date within three weeks.

Practice Note: Applications under the Personal and Property Rights Act 1988 shall be
followed in all cases where an application is filed for a personal order, an order to
administer property, appointment of a welfare guardian and/or a property order.
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APPENDIX 1: AFFIDAVIT OF NATURAL MOTHER

IN THE FAMILY COURT
HELD AT

FAM - -

IN THE MATTER of the Adoption Act 1955

AND

IN THE MATTER of an Application to adopt

AFFIDAVIT OF NATURAL MOTHER

Note: Delete inapplicable sentences/paragraphs as necessary

PRESENTED FOR FILING BY:
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AFFIDAVIT OF NATURAL MOTHER

I, [full name] of [place], [occupation], swear that —

10.

11.

12.
13.

14.
15.

| am the mother of [full name of child, if named], a [female/male child] born at [place] on
[date] as evidenced by the Certificate of Birth annexed to the consent to adoption signed
by me and filed herein.

THE father of my child is [full name of father] / | do not know the identity of the father of my
child.

| am unmarried / | am married to [full name of spouse].

| have never been married to, or in a civil union, or in a de facto relationship with the father
of my child / | have been married to, or in a civil union, or in a de facto relationship with the
father of my child [provide details].

AT no time between conception and birth of my child did I live with the father of my child
as husband and wife or as de facto partners / BETWEEN conception and the birth of my
child I lived with the father of my child as husband and wife or as de facto partners [provide
details].

THE father of my child has not had and has not attempted to have any contact or
involvement with my child / THE father has had the following contact or involvement with
my child: [describe the nature of the relationship of the father with the child (if any) and
the role he has played during the pregnancy and in the child’s life (if any)].

TO the best of my knowledge no testamentary guardian of my child has been appointed
by any person and no order of the Court has been made declaring any other person to be
the guardian of my child nor is an application for any such order pending / TO the best of
my knowledge the following person(s) are guardians of my child [full name of guardian(s)].

NO adoption order is in force in respect of my child / AN adoption order is in force in respect
of my child [provide details].

NO declaration or order of paternity, or child support or maintenance order in respect of
my child has been made and nor is any application for any such order pending / A
declaration or order of paternity or child support or maintenance order in respect of my
child has been made [provide details].

NO person has by agreement or otherwise acknowledged paternity of my child / THE
following person has by agreement or otherwise acknowledged paternity of my child
[provide details].

NO person has contributed as father towards the birth expenses and/or maintenance and
support of my child / THE following person has contributed as father towards the birth
expenses and/or maintenance and support of my child [provide details].

| am now [age] years of age.

| believe that the adoption of my child would be in my child’s welfare and best interests for
the following reasons:

| have reached my decision to have my child adopted after a great deal of thought.

| have discussed the matter of adoption with [insert who spoken to, e.g. social worker,
counsellor, parents] on one or more occasion(s) / | have not discussed the matter of
adoption with any other person.
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16.

17.

18.

19.

20.

| am satisfied after various discussions, talks and independent advice that | desire without
gualification or reservation on my part (apart from any conditions contained in paragraph
19) to have my child adopted.

| have had fully explained to me the effect of the making of an adoption order as set out in
the Adoption Act 1955 and | fully understand that the effect of such an order, if made, would
be that | would lose all rights in or claim to my child.

| have not received nor paid and do not intend to receive or pay any payment in connection
with the proposed adoption of my child.

| have imposed no conditions to my consent with respect to the religious denomination and
practice of the applicant(s) / | have imposed the following conditions to my consent with
respect to the religious denomination and practice of the applicant(s): Here set out
conditions

| have been made aware that | am required to disclose to the Court any matters that may
be relevant for the Court’'s assessment of the application. | bring to the attention of the
Court the following: Here set out any other matters

Signature of Applicant

SWORNat ..........ccceeneee this.......ccoeeins day [month, year] before me:

A Solicitor of the High Court of New Zealand
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APPENDIX 2: PRACTICE NOTE: LAWYER FOR THE CHILD:

SELECTION, APPOINTMENT AND OTHER
MATTERS

1 BACKGROUND

1.1 The terms of this Practice Note have been settled in consultation with the Ministry of Justice
and the Family Law Section of the New Zealand Law Society.

2 CONTENTS

2.1 The Practice Note covers the following matters.

(a)
(b)

(8)
(h)
(i)
(i)
(k)

Legislative provisions for the separate representation of children.

Process for appointment.

Review procedures under the Children, Young Persons, and Their Families Act 1989.
Reports.

Content of referral.

Process for selection.

Criteria for selection.

Review of the list.

Administration of the list.

Complaints.

Removal from the list.

3 INTRODUCTION

3.1 This Practice Note replaces all previous Practice Notes pertaining to the selection,
appointment and payment of lawyer for the child.

4 TERMS AND DEFINITIONS

4.1 In this Practice Note:

(a)
(b)
()
(d)

()

(f)

COCA means the Care of Children Act 2004;
CYPTFA means the Children, Young Persons and Their Families Act 1989;
FCA means the Family Courts Act 1980

The term 'child' includes child as defined in COCA and both 'child', 'children' and
'young person' as those terms are defined in the CYPTFA.

References to ‘the lawyer,’ unless otherwise stated, means a lawyer appointed by the
Court to act for a child.

References to ‘report writer’ means any social worker or report writer from whom a
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report has been requested under section 132 or 133 of COCA or under section 178,
186 or 187 of the CYPTFA. ‘Specialist report’ has a corresponding meaning.

5 SEPARATE REPRESENTATION OF CHILDREN

5.1 Various of the Family Law Acts authorise the Court to appoint a lawyer to act for a child who
is the subject of, or who is a party to, proceedings under that Act.

(a)

(b)

(c)

(d)

(e)

(f)

Sections 7(a) and (b) of COCA the Court may appoint a lawyer if the Court has concerns
for the safety and wellbeing of the child and considers an appointment necessary.

Sections 162(1)(a) and (b) of the Family Proceedings Act 1980 authorises the Court to
appoint a barrister or solicitor to represent any child who is the subject of, or who is
otherwise a party to, any proceedings under that Act if the Court is satisfied that the
appointment is necessary or desirable.

Section 159 of the CYPTFA requires the Court to appoint a barrister or solicitor to
represent any child or young person who is the subject of any proceedings under Part 2
(Care and protection of children and young persons) or Part 3A (Trans-Tasman transfer
of protection orders and protection proceedings) of that Act and, if the Court thinks
desirable, for such other purposes as the Court may specify (including any other
proceedings under that Act or any other enactment).

Section 81(1)(b) of the Domestic Violence Act 1995 authorises the Court to appoint a
lawyer to represent the child in any proceedings on an application for a protection order
made on the child’s behalf or in any proceedings relating to or arising out of a protection
order made on that child’s behalf.

Section 37A of the Property (Relationships) Act 1976 authorises the Court to appoint a
lawyer to represent children of the marriage, de facto relationship or civil union in any
proceedings under that Act if there are special circumstances that render appointment
necessary or desirable.

Sections 226(1)(a) and (b) of the Child Support Act 1991 authorises the Court to appoint
a barrister or solicitor to represent any child who is the subject of, or who is otherwise
a party to, any proceedings under that Act if the Court is satisfied that the appointment
is necessary or desirable.

6 PROCESS FOR APPOINTMENT OF LAWYER FOR THE CHILD IN ANY SPECIFIC CASE

6.1 (a)
(b)
(c)

(d)

Appointments must be made by the Court.
The Judge is responsible for settling the brief for the lawyer.

The brief will have regard to the role of the issues raised by the specific proceedings and
will otherwise require the lawyer to carry out his or her task as prescribed by section 9B
of the Family Courts Act 1980 and shall be settled as at the time of appointing the
lawyer.

The initial brief (and any extensions approved by the Court) will cover the span of the
appointment of the lawyer up until the time of any hearing unless the case is sooner
resolved.

COCA
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6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

6.12

(e)  Unless any risks to the children are identified earlier, appointments under s 7 of the
Care of Children Act 2004 generally will not be made until either a issues or settlement
has identified that the appointment of the lawyer is necessary in resolving the dispute
between the parties to the proceeding.

When allocating the brief to the lawyer, the Court will consider the following factors:
(a)  Match of skills to case requirements.

(b)  Availability of the lawyer.

(c)  Current workload of the lawyer.

(d)  Equitable distribution of work among lawyers on the list.

Every brief shall include:

(a)  Ataskto be carried out by the lawyer as set out above in paragraph 6.1 (b).
(b)  Any reporting requirements, both written and otherwise;

(c)  Thetime and funding allocated to carry out the brief; and

(d)  The timeframe for completion of the tasks.

The role of the lawyer is referred to in detail in the Law Society’s Lawyer for the Child Best
Practice Guidelines.

Once the Court has settled the brief for the lawyer, the Registrar will negotiate an estimate
for time and cost for undertaking the outlined brief with the proposed lawyer. This will include
payment of any disbursements. Once an acceptable arrangement has been reached, the Judge
will sign a Minute of Appointment.

A bill of costs should be rendered in a form agreed to between the Ministry of Justice and the
New Zealand Law Society. This will be set out in 6 minute time units calculated in accordance
with an agreed hourly rate of remuneration.

Where, during the course of the work, it becomes clear that the estimate of time does not
cover the work required for the proper discharge of the lawyer’s task in the specific case, the
lawyer should report that fact to the Court with reasons. The lawyer should use best
endeavours to report before the estimate is exceeded.

Where the nature of the assignment changes and the lawyer believes a different payment
level should apply, the lawyer should report to the Court as soon as practicable. Where the
lawyer and the Registrar cannot agree on any additional cost, the matter should be resolved
by the procedures set out in the legislation under which the lawyer has been appointed.

Upon delivery of judgment, the lawyer’s appointment will continue:
(a) for 28 days in order to advise on the merits of an appeal (s 9B(d) FCA) ; and
(b) in COCA cases to comply with s 55(4).

Each Court will maintain a register listing each appointment of a lawyer, the date of
appointment, the estimate of fees and actual fees paid, the type of case and the date on which
the appointment terminates.

The record will be available for the regular monthly management meeting of each Family
Court.

In larger metropolitan areas (such as Auckland and Wellington), where several Courts use one
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7.2

7.3

7.4

7.5

7.6

8.1
8.2

8.3

8.4

pool of lawyers, there should be inter-Court communication to ensure that, as far as possible,
there is a spread of assignments to all listed lawyers.

CHILDREN, YOUNG PERSONS, AND THEIR FAMILIES ACT 1989: REVIEW PROCEDURES

The lawyer’s appointment will continue after the initial proceedings have been finalised or
have subsequently been reviewed, with a further review to follow.

Though the lawyer’s appointment continues in this way, no active work is to be undertaken
until the time of the review, unless specifically authorised by the Court or issues arise
unexpectedly or urgently.

Because the appointment continues, the lawyer becomes a person who has to agree to the
reviewed plan. Early consultation will be required by the person preparing the plan (refer ss
132(1)(b) and 135(3)(e) of the CYPTFA).

If there is no dispute about the reviewed plan and the direction in which the proceedings are
to go, those preparing the reviewed plan should obtain the formal consent of all parties as
required. The consent forms should indicate whether parties wish to attend a hearing or
whether they consent to the review being conducted without a hearing. The Judge should be
advised of any dispute when the plan is filed.

After filing, the plan will be placed before a Judge to consider release of the report and any
other steps to be taken, and whether orders can be made on the papers.

The intention of this procedure is to reduce to a minimum any disruption to the lives of
children, foster parents and others by having them attend the Court, but at the same time to
protect all parties’ rights under the CYPTFA. This is particularly appropriate where everyone
agrees that the status quo should continue. It is also intended to lead to significant savings in
time and cost.

REPORT FROM LAWYER FOR CHILD
Reports are to be provided as specified by the brief or as otherwise directed by a Judge.

Copies of the reports must be forwarded to the lawyers for the parties or, if they are
unrepresented, to the parties directly.

The report should summarise steps taken by the lawyer and results that have been achieved.
It should then outline further steps to be taken or recommended. The report should be short,
factual and informative, but should be couched in neutral terms and should not introduce any
material that ought to come to the Court’s knowledge only by way of evidence. Further steps
recommended may include one or other of the following.

(a) That the parties be referred to a Parenting Information Programme, or FDR.

(b)  That a settlement or directions conference be held.

(c)  That the matter proceed to a hearing.

(d)  That the matter is transferred to a different track, or is classified as a complex case.

(e) That a report be prepared under ss 132 or 133 of the Care of Children Act 2004 or ss
178, 186 or 187 of the CYPTFA. Reasons for such a report should be stated.

Because circumstances differ so much from case to case, Judges have been reluctant to
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8.5

approve a set form or model to be used as a basis for reports required from the lawyer.
Nevertheless, the following draft is included as a useful guideline. It focuses attention on:

(a) Relevant issues;

(b)  The point that has been reached by the parties;

(c) Theinput to date by the lawyer; and

(d)  Advice to the Court on initiatives that may be appropriate.

Reports should be comprehensive, but concise and to the point. In an appropriate case the
lawyer may refer in a neutral way to issues settled or still to be determined.

The Registrar
Family Court
Re: B Family — day/month/year

Thank you for your letter of [date] advising of my appointment as lawyer for the children. This is my
report of my attendance to date.

Summary of issues:
1. The future of Mr and Mrs B’s marriage.
2. Day-to-day care of three children.
3. Occupation of a state rental home.
Situation:
1. Mr and Mrs B and their children presently occupy the home.
2. There are three children directly affected by the dispute:
(a) G — pupil Wellington College;
(b) R — pupil Wellington College; and

(c) P —a child with an Autistic Spectrum Disorder (ASD) and an intellectual disability. P attends
a special school.

3. Mr and Mrs B have attended counselling.

4. A settlement conference was held on Friday 11 July. However, the problems have not been resolved,
and an urgent hearing has been sought.

My attendances on the child/ren to date:
1.
2.
3.
4.

Other attendances to date:
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. Read Court documents.

. Formulated an approach.

. Spoke on telephone and attended on the parties’ lawyer.
. Conference with Mrs B.

. Conference with Mr B.

. Conference with Principal, Special School.

. Conference with school counsellor, Wellington College.

. Telephone conference, social worker, Wellington Hospital.

© 00 N O U A W N BB

. Attended mediation conference.
10. Conference with school Principal preparing affidavit.
11. Conference with school counsellor preparing affidavit.

It appears that the only and most appropriate means of resolution is an urgent Court hearing. | have, at
this stage, decided to call witnesses to give evidence at the hearing and, to that end, am in the process
of preparing affidavits.

lintend to speak to ................. from the Ministry of Education who has completed an assessment of P. |
will also be speaking to G and R and intend to meet further with Mr and Mrs B and their solicitors prior
to the hearing.

I have to date spent X hours on the case as detailed by my interim bill, which is enclosed.

Yours faithfully,

9 PROCESS FOR SELECTION OF LAWYER FOR THE CHILD

9.1 In each Court there will be a list of lawyers who are available to accept appointments from
the Court as lawyer for the child and from which the lawyer may be appointed in individual
cases.

9.2 The appointment of a lawyer on the list of lawyers available to undertake Family Court

appointments is a judicial appointment, with the judge being the convenor of an appointment
panel established in accordance with this paragraph.

9.3 The Registrar will convene a panel to consider applications for inclusion in the list of lawyers
for the child available to undertake Family Court appointments.

9.4 This panel will consist of a Caseflow Manager or a Family Court Co-ordinator as chair, two
nominees from the Family Law Section of the New Zealand Law Society, and a Family Court
Judge nominated by the Regional Administrative Family Court Judge (Administrative Judge).

9.5 The panel should normally sit with four people, but a panel of three may be convened in some
circumstances (for example, where an interview would be unable to be arranged within a
reasonable timeframe).

9.6 Any panel of three must include a Family Court Judge, a nominee from the Family Law Section
and the Caseflow Manager or Family Court Co-ordinator.

9.7 Panels will be convened as required, but no less than twice a year if there are applications
waiting to be considered and a need for a lawyer to be appointed.

9.8 The following appointment process should be followed:
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(b)

(c)

(d)

(f)

(8)

(h)

(i)

The lawyer must submit an application form to the Registrar in the Court region in
which they wish to practise, nominating the particular Court or Courts where they
wish to be on the list. The application is referred to a panel convened by the Registrar.

The application should be in form PSFC L4C 1 which is available from the Family Court
website or any Family Court. The application should be accompanied by any
references or testimonials that the applicant would like the panel to consider and the
names of other referees who can provide professional, confidential comment.

The Registrar shall give copies of the application and any supporting documentation
to the Administrative Judge who shall be given seven days to make any comments in
writing relating to the application.

Panel members may make such enquiries as may be needed for them to be informed
about the applicant’s ability to meet the criteria, including enquiries of referees.

On completion of its enquiries, the panel may arrange an interview with the applicant
at such time and place as may be determined by the Registrar.

Not less than seven days prior to the interview, the Registrar shall forward a report to
the applicant detailing the enquiries made by the panel including details of any
response that is adverse to the applicant. In the event of there being insufficient time
available to consider the application, the panel may adjourn the interview or
otherwise arrange a hearing to consider the application.

The Family Court Judge convening the panel makes the appointment to the list. The
role of the other members of the panel is to advise the Judge.

An unsuccessful applicant shall be provided with reasons for not being included in the
list.

The Registrar will advise of the recommendation in writing to the following people:
the applicant, the Court, the Family Law Section and, in the event that the application
is successful, the National Office of the Ministry of Justice.

9.9 The lawyer should meet the following criteria. They should have:

(f)
(g)
(h)

(i)

(k)

A current Practising Certificate;

The ability to exercise sound judgement and identify central issues;
A minimum of five years practice in the Family Court;

Proven experience in running defended cases in the Family Court;

A sound knowledge of COCA, CYPTFA, The Domestic Violence Act 1995 and the Family
Courts Rules 2002.

An understanding of, and an ability to relate to and listen to, children of all ages;
Good people skills and an ability to relate to and listen to adults;

Sensitivity and awareness of gender, ethnicity, sexuality, cultural and religious issues
for families;

Relevant qualifications, training and attendance at courses relevant to the role;

Personal qualities compatible with assisting negotiations in suitable cases and
working co-operatively with other professionals;

Independence; and

March 2011

40



Family Court Caseflow Management Practice Note: Appendix 2

9.10

10

10.1

10.2

10.3

10.4

10.5

10.6

11

111

11.2

12

(1 Knowledge, understanding, and a commitment to comply with the Law Society’s
Lawyer for the Child Best Practice Guidelines.

The lawyer will be able to transfer their approval from one Court region to another.

REVIEW OF LAWYER FOR THE CHILD LISTS

A review of lawyer for the child lists must be undertaken at intervals of not more than three
years. The Registrar in each Court must ensure that lists of approved lawyers are reviewed at
such intervals. Where several Courts use one pool of lawyers, the Registrars in those Courts
may choose to review the lists of approved lawyers together.

The Registrar shall give notice of the triennial review to all lawyers who are currently on the
list. Such notice will include a requirement for all lawyers whose names appear on the list to
indicate, within 28 days:

(a) Whether they wish to continue to receive lawyer for the child appointments;
(b) Whether they wish to withdraw from the lawyer for the child list; or

(c) Whether they have any matters relating to present or past appointments which they
wish to draw to the attention of the panel.

The panel shall meet as soon as practicable and reconstitute the list of lawyer for the child.
The panel shall also consider any matters raised by a lawyer that relate to the administration
of the list.

The name of a lawyer may only be deleted from the list at:
(a) the lawyer’s request,
(b) as a result of the lawyer’s failure to respond within the stipulated time, or

(c) asthe result of a review by the panel of the lawyer’s ongoing suitability for the role.

The panel shall notify all lawyers on the reviewed list whether their names have been
retained or deleted from the list, as the case may be, as well as specify the reasons for any
deletion.

The Registrar shall send the reviewed list, with any revisions, to the National Office of the
Ministry of Justice and the Family Law Section.

Remuneration
Until regulations are made fixing the rate of remuneration, the rates paid to lawyers shall be
agreed between the Ministry of Justice and the New Zealand Law Society.

The Ministry of Justice shall publish the rates on the following website:
www.justice.govt.nz/family-justice and update the rates accordingly.

COMPLAINTS
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12.1

12.2

12.3

124

12.5

12.6

12.7

12.8

12.9

13

Any complaints about the lawyer are to be made in writing to the Family Court Registry where
the proceedings are held

If the proceedings have not been concluded the complaint is made to the presiding Judge. If
the proceedings have been concluded the complaint is made to the Administrative Family
Court Judge responsible for the Court where the proceedings were filed.

Subject to any direction by the Judge handling the complaint, the Registry shall send copies of
any complaint to the lawyer who is the subject of the complaint, any lawyers for other parties
and any party not represented who is involved in the proceedings.

The Judge considering the complaint shall:

a) make such directions from time to time as the circumstances require;
b) make such enquiries as he or she thinks fit;
c) ensure disclosure is made to the lawyer complained about of all relevant material;
d) set a timetable for the lawyer to respond to the complaint and for the complainant to
respond to the lawyers reply;
e) otherwise observe the rules of natural justice;
and then determine whether the complaint has substance or not.

If the Judge determines the complaint does not have substance, he or she shall dismiss it.

If the complaint has substance, the Judge may require the lawyer to do any or all of the

following:

a) formally apologise in writing to the complainant;

b) complete up to 6 assignments under the supervision of a named experienced lawyer
for child;

c) have a named experienced lawyer for child as mentor for a period of up to 12 months.

If the complaint raises a substantial issue which the Judge considers is not able to be
addressed as set out above, he or she shall refer the complaint to the Panel to determine
whether the lawyer should be removed from the list. In that case the provisions of paragraph
13 shall apply.

The lawyer who is subject of the complaint, as well as any lawyers for other parties and any
party not represented, shall be notified of the outcome of the complaint by the Registrar of
the Court or the Panel as appropriate. The NZLS shall also be notified of the outcome of the
complaint if it was the original recipient of the complaint.

Nothing in this Practice Note limits the Court’s jurisdiction to do whatever it considers
appropriate in the circumstances or otherwise limit the right of the Law Society or other
statutory authority to consider any complaint about a lawyer.

REMOVAL FROM THE LIST OF LAWYER FOR THE CHILD
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13.1  The lawyer may be removed from the list and this shall occur by the same process used to
select lawyers in paragraph 10, with all necessary modifications.

13.2  Grounds upon which lawyers can be removed shall be:

(a) Professional misconduct in carrying out duties as lawyer for the child; or

(b) Demonstrable failure to abide by the Lawyer for the Child Best Practice Document or
other failure to carry out duties responsibly and competently; or

(c) Conduct which, in the opinion of the panel, is likely to bring the office of the lawyer
into disrepute.

13.3  The panel shall advise the lawyer in writing that it is considering removing his or her name
from the list.

13.4  The notice from the panel to the lawyer shall:

(a) Specify the reasons why the panel is considering the removal of the lawyer from the
list;

(b) State the right of the lawyer to make submissions or representations within 21 days
from the date of service of the notice; and

(c) Set out the intention of the panel to consider removing the lawyer from the list after
21 days unless the lawyer indicates in writing that he or she opposes removal.

13.5 When the 21-day time period has expired, the panel shall convene to consider whether or not
the lawyer should remain on the list. In the event that the lawyer has made submissions or
representations opposing the removal, the Registrar shall convene a hearing.

13.6 At any defended hearing, the lawyer shall be entitled to be represented and shall be entitled
to call witnesses in support.

13.7  The Registrar shall advise the Administrative Judge, the lawyer, the relevant Court, the Family
Law Section and the National Office of the Ministry of Justice of the decision in writing.

COMMENCEMENT DATE

This revised practice note comes into operation on 3/4/2015

Judge Laurence Ryan

PRINCIPAL FAMILY COURT JUDGE

Dated 26/3/2015
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APPENDIX 3:

REVOKED: PRACTICE NOTE: LAWYER FOR THE
CHILD: CODE OF CONDUCT (Replaced by Family
Law Section Lawyer for the Child Best Practice
Guidelines)
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APPENDIX 4: PRACTICE NOTE: CHILDREN’S SUPERVISED

CONTACT

PRACTICE NOTE: CHILDREN’S SUPERVISED CONTACT

1 BACKGROUND

1.1  The terms of this Practice Note have been settled in consultation with the Ministry
of Justice and the Family Court.

1.2  Family Court referrals for supervised contact should only be made to approved
service providers (providers).

1.3 A provider can become approved in one of two ways:
(a) by providing evidence of having Child, Youth and Family approval status
under s 403(1) of the Children, Young Persons, and Their Families Act 1989; or
(b) by a Family Court Coordinator approving the provider where there is a local
need for the provider, and where the provider is a member of the Aotearoa New
Zealand Association of Supervised Contact Services Inc.

1.4  This Practice Note sets out the procedures to be followed:
(a) for information and reports passing between the Family Court and the service
provider; and
(b) upon review and termination of supervised contact.

2 FORMS

2.1  The forms for use in conjunction with this Practice Note are located on the Family

Court website (www.justice.govt.nz/family).

3 INTRODUCTION

3.1

The objects of this Practice Note are to:

(a) establish a national set of procedures and arrangements between the Family
Court and supervised contact providers;

(b) ensure that the need of any child using such a service for protection and

safety is met; and
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3.2

3.3

(c) ensure that the child’s welfare and best interests are promoted.

The Court has jurisdiction under the Care of Children Act 2004, the Domestic
Violence Act 1995, and the Children, Young Persons, and Their Families Act
1989 to make orders in respect of day-to-day care, contact, custody and access.
This includes orders for supervised contact or access affecting children and
young people.

In exercising that jurisdiction, the Court must regard the welfare and best
interests of the child as the paramount consideration and, in particular, have
regard to the need to protect the child from physical, sexual, and psychological
abuse, ill-treatment, and exposure to behaviour which may emotionally or

psychologically harm the child.

4 REFERRAL OF CASES FOR SUPERVISED CONTACT

4.1

Where it is proposed to refer a case which is before the Court to a supervised
contact provider, where appropriate the Family Court will supply to the provider:
(a) the names and contact details of the parties;

(b) the name(s) and age(s) of the child(ren);

(c) a copy of all relevant orders, including the FAM reference number, the
custody and access orders, parenting orders and orders under the Domestic
Violence Act 1995, Care of Children Act 2004 and Children, Young Persons, and
Their Families Act 1989, and such relevant applications, affidavits, reports and
memoranda as the Judge shall permit;

(d) the reason(s) for the request for supervision and, in particular, any concerns
for the safety and welfare of the child(ren); and

(e) the nature and extent and length of period of supervision which is sought,
including the date of any review.

It is the responsibility of the Court to supply these documents to the provider.
The assessment may also include an interview with the child and relevant family
members.

The provider will ensure that these documents are secure and viewed only by
those who are authorised to do so. At the conclusion of the assessment or
provision of service, whichever is the later, the documents shall be returned to

the Family Court.
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4.2  Information is to be provided on a form generated by the Case Management
System.
4.3  The service provider will assess:
(a) the nature and extent of any risk to the welfare and safety of the child(ren);
(b) the nature and extent of any risk to the welfare and safety of other relevant
persons;
(c) whether the child(ren) is/are likely to be, or to become, comfortable with the
proposed supervised contact arrangements;
(d) the appropriate level of contact for the individual child and the availability of
the provider;
(e) the level of vigilance required for supervision; and
() whether the provider has the capacity and resources to provide the level of
supervision required.
4.4  The provider will supply the Court with a report upon completion of the
assessment. The report will indicate whether the provider:
(a) accepts the original referral from the Court; or
(b) seeks any variation to the original referral including a recommendation for a
review date. The Court must approve any variation sought in respect of the
original referral; or
(c) declines the referral from the Court. The provider must include the reasons
for declining. The Court then has the responsibility to refer the case elsewhere if
the Court considers that further referral is appropriate.
4.5 If the provider accepts the referral, the Court will confirm in writing the contract
for supervised contact with the provider when it receives the assessment report.

This will outline the number of sessions of supervised contact to be provided.

5 INFORMATION AND REPORTS

5.1  The provider agrees to provide information on supervised contact to the Court.
This will be provided on completion of the eighth session or within three months,
whichever is the earlier, or upon request from the Court.

5.2 Parents/caregivers shall be informed at the point of intake that such reports will
be provided to the Family Court.

5.3  Any requests for the report must be made through the Family Court.

5.4  The provider will advise the Family Court or lawyer for the child if they consider
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5.5

5.6

5.7

that there are welfare or other concerns arising in the course of supervised
contact.

Where additional reports other than the Court report are required, the Court may
engage the services of a specialist report writer. The intention is that the Court
does not rely on the provider for this evidence. If the Court considers that the
information set out in the provider report does not go far enough and it wishes to
hear a report on other matters such as attachment, bonding, fear, safety and
other such psychological issues, the appropriate avenue for the Court to receive
such information is through a specialist report writer pursuant to s 133 of the Care
of Children Act 2004.

The Court shall advise the provider of any changes to the original reason for the
request for supervision (refer 4.1(d)).

Normally a supervised contact provider should not be required to give evidence in
Court. The report provided by the supervised contact provider is expected to be

sufficient for the Court’s needs.

6 REVIEW OF SERVICE PROVISION

6.1

The lawyer for the child will organise a review of service provision based on the
recommendation of the service provider in the assessment report, or as

requested by the Family Court.

7 TERMINATION OF PERIOD OF SUPERVISION

7.1

A provider may decline to continue providing supervised contact for a referred
family at any time. The provider must notify the Court immediately. Termination
might be indicated in circumstances in which, in the view of the provider:

(a) the child is being, or is at risk of being, adversely affected by the supervised

contact;

7.2

(b) the supervisor’s safety is at risk;

(c) other risk factors are unmanageable, for example, use of drugs and alcohol,
intimidating behaviour, risk to other users;

(d) there is non-compliance with the rules of the supervised contact by an adult
user of the service.

If supervised contact is to be discontinued for any reason, the provider shall notify

March 2011 48



Family Court Caseflow Management Practice Note: Appendix 4

the Court, lawyer for the child and the parties, and provide reasons for the
discontinuation.

7.3 If supervised contact is to be discontinued by the Family Court, the Court will
notify the provider immediately.

7.4  An exit plan needs to be prepared for each child before finishing supervised
contact. This is to ensure that the child is prepared appropriately for the

transition from supervised contact.

COMMENCEMENT DATE
This revised Practice Note is issued on 13 June 2013 and comes into operation on 13
June 2013.

Judge L J Ryan
PRINCIPAL FAMILY COURT JUDGE
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APPENDIX 5: JOINT PROTOCOL MINISTRY OF JUSTICE AND
DEPARTMENT OF CHILD, YOUTH AND FAMILY,
1 JULY 2000

NOTE This protocol has been updated to account for the following changes:
€)) the Department for Courts is now the Ministry of Justice;
(b) Child, Youth and Family Services is now Child, Youth and Family; and

(©) the Care of Children Act 2004 and the Family Courts Rules 2002 have been
passed.

No substantive changes have been made.

TABLE OF CONTENTS

Referral by the Family Court to Child, Youth and Family.

Track 1: Section 15 CYP&F Act 1989 reporting of ill-treatment or neglect of child or young person.

Track 2: Section 19(1)(b) CYP&F Act 1989 referrals of care or protection cases to the Care and
Protection Co-ordinator.

Track 3: Section 132 Care of Children Act 2004 reports from Director-General for social work
report.

Track 4: Requests for information.

Appendix A: Referrals from Courts for services from Child, Youth and Family

Appendix B: Summary of search rules

Appendix C: Memorandum of Understanding: Protocol between the Department of Child, Youth
and Family and the Family Court

Appendix D: Table of forms

Appendix E: Section 14 Definition of child or younqg person in need of care or protection
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REFERRAL BY THE FAMILY COURT TO CHILD, YOUTH AND FAMILY

Introduction

Liaison

Process for
referral

This protocol details the service requirements to ensure that there is an
effective and efficient child protection network for vulnerable and at risk
children, young people and families.

This protocol specifies three tracks for referral by the Family Court to
Child, Youth and Family. The fourth track details the reciprocal
arrangements for the lawful exchange of information between the
Department and the Ministry and between the Court and Child, Youth
and Family.

The tracks are:

1. Section 15 CYP&F Act 1989 reporting of ill-treatment or neglect of
child or young person.

2. Section 19(1)(b) CYP&F Act 1989 referrals of care or protection
cases to the Care and Protection Co-ordinator.

3. Section 132 Care of Children Act 2004 reports from Director-
General for social work report.

4. Requests for information.

The Ministry of Justice liaison person in each location will be the Family
Court Co-ordinator. Each Child, Youth and Family site will identify a
Court liaison person.

The liaison role will be to jointly monitor timeliness, quality of referrals
and reports, and to facilitate regular meetings, including the judiciary
and other relevant parties, to ensure that the protocol is working
effectively in each area.

The Family Court has a number of legislative options for requesting
either information to assist the Court or requiring care and protection
action by Child, Youth and Family.

Child, Youth and Family may approach the Court to review the track
option chosen by the Court or the timeframes, if either appears to be
inappropriate.

The Court will make referrals to Child, Youth and Family on the
appropriate form:
. Form 001, Track 1, S 15 Referral to Child, Youth and Family

° Form 002, Track 2, S 19 Referral to Care & Protection
Co-ordinator

. Form 003, Track 3, S 132 Referral for Social Work Report
See Appendix A: Table for a summary of the referral tracks
Appendix D: For a table of forms

Appendix E: For s 14 Definition of child or young person in need of
care or protection
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SECTION 15 CYP&F ACT 1989 REPORTING OF ILL-TREATMENT OR NEGLECT OF CHILD OR
YOUNG PERSON: TRACK 1

Referrals

Child, Youth and
Family action

If the Court in any proceedings before it believes that any child or young
person may have been, has been, or is likely to be harmed (whether
physically, emotionally or sexually), ill-treated, abused, neglected or
deprived, a s 15 referral may be made to Child, Youth and Family by
the Court for an investigation under s 17.

This referral will be made to the National Call Centre or Duty Social
Worker not the Care and Protection Co-ordinator.

This referral will be made on Form 001, and on judicial direction will
include copies of relevant affidavits, orders and reports.

Any request by a third party to Child, Youth and Family for the
information provided by the Court should be referred to the Court.

If a critical or very urgent risk is suspected, the notification should be
immediately phoned to the National Call Centre or Duty Social Worker
and the forms faxed.

1. Onreceipt of the notification, the receiving Child, Youth and Family
site will advise the Court preferably within one working day or
as soon as possible:

. the date the notification was received;
e  theresponse time assigned to it (see 2 below);
. if there is a current investigation; and

. the allocated social worker (where possible).
(See s 15 response form 001: Initial report)

2. Child, Youth and Family will prioritise cases according to the time
within which an investigation will commence.

Initial response requirements are:

. critical (same day);

. very urgent (same day plus 1);
. urgent (within 7 days);

. low urgency (within 28 days); or
. no further action.

3.  When the investigation into the s 15 notification is completed Child,
Youth and Family will provide the Court with a brief written report,
as soon as is practicable, conveying the outcome of the
investigation and any further actions planned (s 17(3)).

If the Court requires substantive details regarding the outcome of the
case the Court will request a s 132 (Care of Children Act 2004) report
to provide such details.

(See s 15 response form 001: Outcome of investigation)
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Information
sharing with
section 15
notifications

Communication and relationship building between the Department and
the Ministry is seen as the key to ensuring that s 15 notifications are
effectively managed. Child, Youth and Family and Courts staff are
encouraged to keep in touch about the progress of the case.

Until a case has been allocated the liaison person will ensure that the
Court is kept informed of the progress in allocating the case and the
expected final response time from Child, Youth and Family to Courts.

The allocated social worker in Child, Youth and Family and the Family
Court Co-ordinator in Courts should ensure that the Department and the
Ministry are kept fully informed, as soon as possible, of any changes in
the child’s circumstances or significant events — such as care
arrangements, related orders, family/whanau meetings or Family Group
Conferences.
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SECTION 19(1)(b) CYP&F ACT 1989 REFERRALS OF CARE OR PROTECTION CASES TO THE
CARE AND PROTECTION CO-ORDINATOR BY COURT: TRACK 2

Referrals

Child, Youth
and Family
action

Response times

Where in any proceedings the Court believes that any child or young
person is in need of care or protection on one or more of the grounds
specified in s 14(1) of the Act, the Court may refer the matter to a Care
and Protection Co-ordinator under s 19(1)(b) of the CYP&F Act.

The referral will be made on Form 002, and upon judicial direction will
include copies of all relevant affidavits, orders and reports.

Any request by a third party to Child, Youth and Family for the
information provided by the Court should be referred to the Court.

The Child, Youth and Family C&P Co-ordinator will provide a report to
the Court to indicate intended action within seven days.
(See s 19 Form 002: Initial report to be completed)

1. When the referral has been accepted and an FGC is to be
convened, an invitation will be extended to counsel for the child or,
in the case of an application under the Domestic Violence Act,
counsel to assist the Court, to attend the FGC, pursuant to
s 22(1)(h) of the Act.

2. The Co-ordinator will advise the Court if a social work report has
been requested and the expected timeframe for the completion of
that report.

3. The Care and Protection Co-ordinator must report to the Court
within 28 days (s 19(4)(a) or (b) CYP&F Act).

4. The final written report will meet the timeframes established by/or
negotiated subsequently with the Court.

5. Where an FGC has been held a copy of the FGC
recommendations, decisions and plans will be provided to the
Court.

1. Receipt of referral: report to Court on intended action within seven
working days.

2. Statutory requirement for report to Court is 28 days, (ss 19(4)(a) or
(b))
3. Final report to Court by agreed date.
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SECTION 132 CARE OF CHILDREN ACT 2004 REPORTS FROM CHIEF EXECUTIVE: TRACK 3

Referrals Requests for reports under s 132 Care of Children Act 2004 are specific
to day-to-day care and contact issues and are confined to the parties to
those proceedings.

Section 132 requests will not be used to activate general care or
protection investigations in place of s 15 or s 19(1)(b) CYP&F Act, or to
investigate placement options for a child other than with the parties to
the proceedings.

The referrals will be made on Form 003, and upon judicial direction will
include copies of relevant affidavits, orders and reports.

Any request by a third party to Child, Youth and Family for the
information provided by the Court should be referred to the Court.
Referrals will be forwarded to the Duty Social Worker, or designated
person at the relevant site.

S 132 reports The following table identifies two types of s 132 reports:

Report Information included

Limited A report with a specific brief from the Court as to the issues to be reported on, e.g:

report . whether the family is known to Child, Youth and Family, as per Track 4,

this may include details of any previous/current notifications/history with
Child, Youth and Family, i.e, a file search.
. specific details for access arrangements.
Where such a brief is given a short and focussed report will be expected back
rather than a lengthy assessment.
Whatever the brief the report should always include additional information which
may be relevant to the proceedings, for example, an acknowledgement that there
is a current investigation being undertaken, the parties are known to Child, Youth
and Family, etc.

General A general s 132 report will include:

report . details of any current or previous notifications/history with Child, Youth

and Family;

. information regarding dates of interviews/contact with the parties,
child(ren), other significant adults involved;

. background information;

o present circumstances;

. parenting ability;

. relationship to the child;

. future plans;

. extent of co-operation with other parties.

The report must also address any specific issues identified by the Court.
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Note

Response time

1. If a social worker forms a suspicion in preparing a report that there
are care or protection issues, they must take the appropriate action
under s 15 and advise the Court as soon as possible..

2. Section 132 reports remain the property of the Court and cannot
be provided to third parties. Any request for access to the s 132
report must be referred to the Court.

The specific time for reporting back will either be established in the brief
or negotiated and recorded subsequently.

A general report would be expected to take six weeks to prepare but it
is expected that a limited report would be able to be provided within a
much shorter timeframe.

(See Track 4 for additional information)
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REQUEST FOR INFORMATION: TRACK 4

Introduction

Making requests

These are the processes that will establish the arrangements for the
lawful provision of information between the Ministry of Justice, the Court
and Child, Youth and Family. Child, Youth and Family may also use
this track to get information from the Court as part of a care or protection
investigation.

Child, Youth and Family will provide the Court with information under
s 132 of the Care of Children Act 2004.

The Ministry of Justice will provide information to Child, Youth and
Family in accordance with any requests under s 66 of the CYP&F Act
1989.

Court records can be addressed by Child, Youth and Family in
accordance with the relevant search rules.

(See Appendix B)

The following details the procedures for accessing information from:
1. Child, Youth and Family to the Court.

2. The Ministry of Justice to Child, Youth and Family.

3. The Court to Child, Youth and Family.

1. Information provided by Child, Youth and Family to the Court by
a section 132 report

Response times

The Court may request a s 132 report from Child, Youth and Family
specifically to determine whether Child, Youth and Family has had:

1. previous, or current involvement with the family named in the
request; and

2. whether there are any current orders.

It is not expected that this report will provide the substantive details of
Child, Youth and Family’s involvement. If this information is later
required by the Court an additional report may be requested.

A specific and limited report could be provided in one working day.
(See s 132 Form 003: CYF response)

The timeframe for a more detailed report will either be established in the
brief or negotiated and recorded subsequently.
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2. Information provided by the Ministry of Justice to Child, Youth and Family
under section 66 CYP&F Act

Access to Child, Youth and Family can request information held by Ministry of

Ministry of Justice, not the Court, pursuant to its specific statutory powers, under

Justice s 66 CYP&F Act.

information The Ministry of Justice will provide Child, Youth and Family with
information held by the Ministry, not the Court, in accordance with s 66
of the CYP&F Act. Ministry of Justice information would include
information held on the Family Court database or the equivalent manual
registers. This could include information about current proceedings,
orders etc, but not substantive details.

3. Information provided by the Court to Child, Youth and Family:

Search rules

Access to Court
files

Response time

Child, Youth and Family may request the Registrar for access to the
Court files in accordance with the appropriate search rules.

The most relevant rules for the purposes of this protocol are as follows:

(@) Rule 8 of the Family Proceedings Rules generally governs access
to information concerning proceedings under the Family
Proceedings Act 1980 and Care of Children Act 2004 in the Family
Court and where a proper interest has been established in the

proceedings.
(b) Rule 95 of the Domestic Violence Rules governs access to

information concerning proceedings under the Domestic Violence
Act.

(See Appendix B for a summary of search rules)

Information from local Ministry of Justice records could be provided
within one working day.

Timeframes for access to Court files will be negotiated with the Court
by Child, Youth and Family.
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APPENDIX A:

REFERRALS FROM COURTS FOR SERVICES FROM CHILD, YOUTH AND FAMILY

The following table summarises the legislative criteria for each referral track, including its

purpose, the action required by Child, Youth and Family, and possible outcomes.

Track Criteria Purpose Action by CY&F Outcome
Section15 | Belief that a care or | Statutory Child, Youth | ® Referral accepted. * Social work
CYP&F Act | protection issue may | and Family Court advised within investigation
exist (s 14 grounds). | investigations to one working day of and
determine care or priority assigned to assessment
protection issues. case. completed,
e Consult with Care identifying any
and Protection further action
Resource Panel required.
(CPRP). e Brief written
e Possible SAT/CAT report to
(i.e. joint Court of
investigation with outcome of
police). Investlgatlon.
e SW assessment —
formulation of belief
(s 14 grounds).
Section Belief (s 14 ground) | Care and Protection * CPCreports to Court | e FGC Plan.
19(1)(b) formed by Court Co-ordinator (CPC) to of intended action, e Copy of
CYP&F Act | (including counsel) | consider and, if within seven days of recommenda-
that a care or appropriate, holds receiving referral. tions, decision
protection issue family group e CPC may ask for and/or plan
exists. conftlarence (FGC) to s 19(3) social work sent to Court.
o . resolve care or investigation
Note: All information protection issues, or (outcogqe to CPC * Court orders
relevant to this belief | { "_" | - : possible.
. ggest alternative not Court).
needs to be supplied action. e Areport to the
as per the protocol e CPC co_nsults Care & Court on
to reduce the Protection Resource action taken.
necessity for a Child, Panel.
Youth and Family e CPC convenes FGC
investigation. (counsel for child
attends FGC).
e CPC must report
back to Court within
28 days.
Section132 | Caregiver dispute Advice as to applicant/ | ® Social work report * Court makes
Care of (proceedings on respondent parties’ prepared for Court decision
Children Act | guardianship/day-to- | ability to provide care. as per Judge's about orders
2004 day care/contact). ' ) direction within under Care of
Court requires Note: If the social agreed timeframe. Children Act
information as Work?r. forms a . 2004.
general report. The L
report must include protection issues, s/he
any prior or current must make a s 15
Child. Youth and notification under s 17
Family involvement of the CYP.&F Act.
with family. The_ Cou_rt is to be
advised if this occurs.
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Track Criteria Purpose Action by CY&F Outcome
Information | Court requires The Court has * Information requested
request information as information relevant to by Court is provided

specified under
s 132 request.

Child, Youth and
Family may seek
information from
Ministry (s 66
CYP&F Act), and/or
require access to
Court records as
specified under the
search rules.

any proceedings to
ensure the care or
protection needs of a
child/young person
are met.

Child, Youth and
Family has
information relevant to
a current
investigation.

in s 132 report.

¢ Information made
available as per
protocol.
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APPENDIX B:
SUMMARY OF SEARCH RULES

Requests for access to Court records

Child, Youth and Family may request access to Court files in accordance with the appropriate

search rules.

Family
proceedings

Criminal
proceedings

(i)

(ii)

(iii)

(iv)

Rules 426-434 of the Family Courts Rules generally govern access
to information concerning family related proceedings in the District
Court that have been determined and where a genuine or proper
interest has been established.

Part 3 subpart 2 of the High Court Rules generally governs access
to information concerning family related proceedings in the High
Court and Court of Appeal that have been determined and where
a genuine or proper interest has been established.

Rule 8 of the Family Proceedings Rules governs access to
information concerning proceedings under the Family Proceedings
Act 1980 and Care of Children Act 2004 in the Family Court and
where a proper interest has been established.

Other relevant search provisions are rule 95 of the Domestic
Violence Rules and s 23 of the Adoption Act 1955.

(i)

(ii)

(iii)

Section 71 of the Summary Proceedings Act permits a certified

copy of convictions to be provided to any person with a genuine
or proper interest in respect of summary criminal proceedings in
the District Court.

The Criminal Proceedings (Access to Court Documents) Rules
2009 govern access to files, by application to a Judge, in respect
of criminal proceedings in the High Court and in respect of Jury
trials in the District Court.

Rule 9 of the Children, Young Persons, and Their Families Act
1989 Rules governs access to criminal proceedings in the Youth
Court where a proper interest has been established.
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APPENDIX C:
MEMORANDUM OF UNDERSTANDING

DEPARTMENT FOR COURTS AND DEPARTMENT OF CHILD, YOUTH AND

FAMILY SERVICES
1 JULY 2000

SECTION 19(1)(B) CYP&F ACT 1989 REFERRALS OF CARE OR PROTECTION CASES TO THE
CARE AND PROTECTION CO-ORDINATOR BY COURT: TRACK 2

Background

Outcomes and
objectives of the
joint protocol

Approach and
plan

This protocol was piloted at four Courts and the Courts’ associated five
Child, Youth and Family sites. An evaluation of the pilot found that:

. There was no demonstrated capacity by pilot sites for the
Family Court to reduce professional service costs as a result
of the pilot.

. Child, Youth and Family funding levels were sufficient to meet
the demand for s 29 Court reports, except in Christchurch
where the Court did fund additional reports.

J In sites where there was a dedicated resource, either a staff
member or a contracted worker, employed to complete s 29
reports, the Court was generally satisfied with the quality of
the reports.

. The protocol resulted in improved relationships between the
Courts and Child, Youth and Family sites and greater
effectiveness in service delivery in three of the four areas
involved in the pilot.

The intended outcome of this protocol is to provide an improved model
for the delivery of the reporting services Family Courts need from Child,
Youth and Family so that complete and accurate information is available
to Judges when making decisions which involve the welfare and safety
of children.

All Family Courts and Child, Youth and Family sites will implement the
protocol from 1 July 2000.

The implementation plan will progressively roll out the protocol to
provide consistent delivery of Child, Youth and Family services to
Family Courts.

The implementation plan is scheduled to meet the following milestones:

Continued on next page
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Implementation
management

Benefits and risk
management

Milestone Date

Protocol agreed 1 March 2000

Locations and timetable agreed | 20 March 2000

Managers’ sign off timetable for | 20 March 2000

briefings

Training for implementation 22 March 2000
starts

Memorandum of Understanding | 26 June 2000
signed

Implementation of protocol 1 July 2000
Interim Report on 30 July 2000

implementation to Group
Managers in both Departments

Annual Report on 30 July 2001
implementation to Group

Managers in both Departments

Sponsors

The implementation is jointly sponsored by the representatives of the
Chief Executives of the Department for Courts and the Department of
Child, Youth and Family Services.

Project Co-ordinators

Carmel McKee, Advisory Officer, Child, Youth and Family, and Judy
Moore, Family Account Manager, Department for Courts have been
appointed by each department to implement the protocol nationally.

The Project Co-ordinators will be responsible for setting the
implementation plan up and co-ordination of its operation within their
respective agencies.

They will share tasks and undertake responsibilities in their area of
expertise. This will include training for staff in both departments and for
any new data capture required to meet operational requirements.

They will also act as advisors to front-line staff in the operation of the
protocol.

Judy Moore will be responsible for liaison with judiciary.

The benefits of implementing this protocol are expected to be:

. improvements to the quality, timeliness and quantity of
reports available to Family Courts from Child, Youth and
Family;

. improvements to the specificity and quality of referrals

received from Family Courts to Child, Youth and Family.
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o improved communication between Courts and Child, Youth
and Family.

The risks are that:

. there will be no perceived improvement in the timeliness and
quality of reports provided by Child, Youth and Family;

. work volumes for both departments will grow beyond current
funding and service capacity;

. inappropriate referrals will be made by Department for
Courts.
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PROTOCOL BETWEEN
THE DEPARTMENT OF CHILD, YOUTH AND FAMILY SERVICES
AND THE FAMILY COURT

1 JULY 2000
1. Purpose of agreement

The Chief Executive, Department for Courts and the Chief Executive, Department of Child, Youth
and Family Services have agreed to enter into a Memorandum of Understanding in relation to the
services which Child, Youth and Family provides to the Family Court.

2. Memorandum of Understanding

Signatories to the Memorandum of Understanding - Operational Managers in each agency,
namely Fiona Saunders-Francis, Manager Operational Policy, Department for Courts and Ken
Rand, General Manager Service Delivery, Child, Youth and Family.

Period covered by the Memorandum of Understanding - The Memorandum will come into force
on 1 July 2000 and continue at the discretion of the Operational Managers.

Dispute resolution - The departments agree that any disputes between them, which cannot be
resolved, will be taken to the relevant Operational Managers in the first instance and then to Chief
Executives.

Request for reports from Child Youth and Family - All judicial requests for s 29 reports under
the Guardianship Act 1968, notifications under s 15 or referrals under s 19 Children, Young
Persons, and Their Families Act 1989 will be forwarded to the local Child, Youth and Family Duty
Social Worker, or the National Call Centre on the forms identified in Appendix D.

3. Funding for services

Funding - Referrals from the Courts under s 15 and s 19 Children, Young Persons, and Their
Families Act 1989 and s 29 Guardianship Act 1968 are included in the service level agreement
and will all be funded from Vote: Child, Youth and Family.

Signed on behalf of the Department for Courts by

Fiona Saunders-Francis, Manager Operational Policy

Acting under delegation pursuant to the State Sector Act 1988

Signed on behalf of the Department of Child, Youth and Family Services
by Ken Rand, Group Manager Service Delivery

Acting under delegation pursuant to the State Sector Act 1988

Date:

March 2011 65



Family Court Caseflow Management Practice Note: Appendix 5

APPENDIX D:
FAMILY COURT REFERRAL FORMS FOR SERVICES FROM
CHILD, YOUTH AND FAMILY

TABLE OF FORMS

These forms are available from local Family Courts or the local office of Child, Youth and Family.

Court/CYF 001 Track 1 Section 15 CYP&F Act 1989
Court Referral to Child, Youth and Family

Child, Youth and Family Interim and Final Report forms

Court/CYF 002 Track 2 Section 19(1)(b) CYP&F Act 1989
Court Referral to Care and Protection Co-ordinator

Care and Protection Co-ordinator Interim Report form

Court/CYF 003 Track 3 Section 132 Care of Children Act 2004
Referral for Social Work Report

Child, Youth and Family Report for s 132 Information Request
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APPENDIX E:
SECTION 14(1) DEFINITION OF CHILD OR YOUNG PERSON IN NEED OF
CARE OR PROTECTION, CHILDREN, YOUNG PERSONS,
AND THEIR FAMILIES ACT 1989

(1) A child or young person is in need of care or protection within the meaning of this Part of this
Act, if —

(@)

(b)

©)

(d)

(e)

(f)

(9)

(h)

(i)

The child or young person is being or is likely to be, harmed (whether physically or
emotionally or sexually), ill-treated, abused, or seriously deprived; or

The child’s or young person’s development or physical or mental or emotional wellbeing
is being, or is likely to be, impaired or neglected, and that impairment or neglect is, or is
likely to be, serious and avoidable; or

Serious differences exist between the child or young person and the parents or guardians
or the other persons having the care of the child or young person to such an extent that
the physical or mental or emotional wellbeing of the child or young person is being
seriously impaired; or

The child or young person has behaved, or is behaving, in a manner that:

(i) Is, oris likely to be, harmful to the physical or mental or emotional wellbeing of the
child or young person or to others; and

(i) The child’s or young person’s parents or guardians, or the persons having the care
of the child or young person are unable or unwilling to control; or

In the case of a child of or over the age of 10 years and under 14 years, the child has
committed an offence or offences the number, nature, or magnitude of which is such as
to give serious concern for the wellbeing of the child; or

The parents or guardians or other persons having the care of the child or young person
are unwilling or unable to care for the child or young person; or

The parents or guardians or other persons having the care of the child or young person
have abandoned the child or young person; or

Serious differences exist between a parent, guardian, or other person having the care of
the child or young person and any other parent, guardian, or other person having the
care of the child or young person to such an extent that the physical or mental or
emotional wellbeing of the child or young person is being seriously impaired; or

The ability of the child or young person to form a significant psychological attachment to
the person or persons having the care of the child or young person is being, or is likely
to be, seriously impaired because of the number of occasions on which the child or young
person has been in the care or charge of a person (not being a person specified in
subsection (2) of this section) for the purposes of maintaining the child or young person
apart from the child’s or young person’s parents or guardians.

March 2011 67



Family Court Caseflow Management Practice Note: Appendix 6

FAMILY COURT PRACTICE NOTE
SPECIALIST REPORT WRITERS

1 INTRODUCTION

1.1 This Practice Note replaces all previous practice notes pertaining to specialist report writers.

1.2 Specialist report writers do not include cultural, medical or psychiatric report writers.

1.3 This revised Practice Note will take effect from 9 July 2018.

2 BACKGROUND

2.1 The terms of this Practice Note were originally settled by the Principal Family Court Judge,
the Ministry of Justice, the Family Law Section of the New Zealand Law Society, the New
Zealand Psychologists Board, the New Zealand Psychological Society, and the New
Zealand College of Clinical Psychologists.

2.2 The complaints process was amended in March 2011 following consultation between the
Principal Family Court Judge, the Ministry of Justice, and the New Zealand Psychologists
Board.

2.3 The complaints and reviews processes were amended in March 2014 following
consultation between the Principal Family Court Judge, the Ministry of Justice, and the
New Zealand Psychologists Board.

2.4 The complaints and competency reviews process was amended in September 2016
following consultation between the Principal Family Court Judge and the New Zealand
Psychologists Board.

25 The reports and content of referral process were amended in July 2018 following
consultation between the Acting Principal Family Court Judge, the New Zealand Law
Society and the New Zealand Psychologists Board.

3 CONTENTS

3.1 This Practice Note covers the following matters:

4. Terms and definitions.

5. Legislative provisions.
6. Process for appointment.
7. Case management.
8. Reports.

9. Access to notes.

10. Second opinions or critiques.

11. Content of referral.
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12. Process for selection.

13. Criteria for selection.

14. Review of the list.

15. Administration of the list.
16. Complaints.

17. Competency reviews.

18. Removal from the list.

‘ 4 TERMS AND DEFINITIONS
4.1 In this Practice Note:
(a) References to “the Board” refer to the New Zealand Psychologists Board;
(b) The term “specialist report writer” means any person (other than a cultural report writer)
from whom a psychological report has been requested under s 133 of the Care of Children
Act 2004 or under s 178 of the Children, Young Persons and Their Families Act 1989 (CYPF
Act);
(c) References to “report writers”, unless otherwise stated, refer to specialist report writers.
“Report” has a corresponding meaning;
(d) References to “(the) lawyer” and “lawyer for the child” unless otherwise stated mean a
barrister and/or solicitor appointed by the Court for any child/young person;
(e) References to “counsel to assist”, unless otherwise stated, mean a barrister and/or
solicitor appointed to assist the Court; and
(f) The term “child” includes both “child” and “young person” as defined in the CYPF Act.
‘ 5 LEGISLATIVE PROVISIONS

5.1 Section 133 of the Care of Children Act 2004 provides for the Court to appoint a person to prepare
a cultural, medical, psychiatric, or psychological report on a child who is the subject of any of the
following applications: guardianship, parenting order (other than an application for an interim
order), and return of a child abducted to New Zealand.

5.2 Section 178 of the CYPF Act provides for the Court to appoint a person to prepare a medical,
psychiatric or psychological report on a child who is the subject of care and protection proceedings,
and in respect of any parent, guardian or caregiver to which the proceedings relate. An order for
a report on a parent, guardian or caregiver must be with their consent.

53 Any psychologist accepting an appointment under s 178 of the CYPF Act is bound by provisions of

the Act. Particular reference is made to the requirements of s 179(4) of the CYPF Act:

(4) Every child or young person who is examined under section 178(1) of this Act is, where
practicable, entitled to have present during that examination one adult—

(a) who is nominated for that purpose by that child or young person or, if the age or
level of maturity of the child or young person makes it impracticable for him to
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her to make such a nomination, by a social worker; and

(b) who consents to be present.

PROCESS FOR APPOINTMENT

6.1

6.2

6.3

6.4

6.5

6.6

6.7

Appointments must be made by the Court. The Judge is responsible for settling the brief for the
report writer. This will usually be done in consultation with the lawyer for the child and the parties’
solicitors. The lawyer for the child will consult with any party to the proceedings who is
unrepresented.

In allocating the brief to a report writer, the Court will consider:
(a) the match of skills to the case requirements;
(b) the availability of the report writer;

(c) the current workload of the report writer; and

Once the Court has settled the brief for the report writer, the Registrar will negotiate and approve
the hourly rate of payment and an estimate of time and cost for undertaking the brief with the
report writer. This will include any payment of any disbursements.

Extensions to the initial allocation of hours: Where, during the course of the work, it becomes clear
that the initial allocation of hours is insufficient for the report writer to meet the requirements of
the brief satisfactorily, the report writer must seek an extension to the initial allocation of hours
from the Registrar before commencing the additional work.

Extensions to the brief: Where, during the course of the work, the report writer considers that an
extension or variation to the content of the brief is required, the matter must be referred to the
Court in writing for approval by the Judge before the extension or variation is commenced.

A bill of costs should be provided with the report and should be calculated in accordance with the
agreed hourly rate of remuneration.

Where a case is to proceed to a hearing, the Registrar and the report writer will settle a basis for
payment for preparation and appearance at hearings. Prior to the hearing, the report writer will
be advised of the time when he or she is required to be present at Court in anticipation of being
called to give evidence.

CASE MANAGEMENT

7.1

7.2

In most cases, an appointment under s 133 of the Care of Children Act 2004 will be made following
counselling and a mediation conference, or following the filing of an urgent application resulting
from a perceived serious welfare issue.

An appointment under s 178 of the CYPF Act will usually be made after the family group conference
has been held. Reports that are required for family group conferences are the responsibility of
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7.3

7.4

7.5

7.6

7.7

7.8

7.9

Child, Youth and Family. Section 178 reports are reports to the Court and will require the Court’s
permission for release and use for any purpose, including at a family group conference.

On receipt of the engagement letter, the report writer will forward written acceptance of the
referral to the Family Court Co-ordinator.

A letter advising of the appointment of the report writer under s 133 of the Care of Children Act
2004 or s 178 of the CYPF Act will be sent to the parties, the parties’ lawyers and, where such have
been appointed, to lawyer for the child and/or counsel to assist.

The report writer will not attend a mediation conference or a family group conference without the
written approval of a Judge.

In the interests of efficiency and effective cost control:
(a) The brief for the report writer should be concise and specific; and

(b) Timetabling directions should follow the filing of a report to avoid lengthy delays between
completion of the report and the hearing, and to avoid the need for updated reports.

The appointment will terminate on the date the report is filed, unless the report writer is
requested by the Court to give evidence.

Where a report is commissioned under the Care of Children Act 2004 or under the CYPF Act, a
party to the proceedings or lawyer for the child may present evidence on any matter referred to
in the report.

Section 134(7) of the Care of Children Act 2004 and s 194 of the CYPF Act provide for the Court to
call the report writer as a witness, if it thinks fit. Report writers who are asked by a lawyer to give
evidence at a hearing should, before doing so, request advice from the lawyer as to whether the
Court requires them to be called as a witness.

REPORTS

8.1

8.2

8.3

Reports are usually expected to take six to eight weeks to prepare. Within ten weeks of the
direction appointing the report writer the Court will allocate a date in the Registrar’s list to develop
a timetable for further steps to be taken.

For matters relating to the preparation, presentation and content of reports, report writers should
refer to the most recent guidelines published by the profession in New Zealand.

Report writers also have a responsibility to comply with the relevant obligations of the code of
conduct for expert witnesses contained in Schedule 4 to the High Court Rules. The Court will
supply a copy of Schedule 4 to the specialist report writer at the time of appointment.

Here are the relevant obligations.

(a) An expert has an overriding duty to assist the Court impartially on relevant matters within
the expert’s area of expertise.
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8.4

8.5

8.6

(b) An expert is not an advocate for any party.
(c) An expert must state his or her qualifications in a report.
(d) If an expert witness believes that his or her evidence might be incomplete or inaccurate

without some qualification, that qualification must be stated.

(e) The facts, matters and assumptions on which opinions are expressed must be stated
explicitly.

(f) The reasons for opinions given must be stated explicitly.

(8) Any literature or other material used or relied upon to support opinions must be referred

to by the expert.

(h) The expert must not give opinion evidence outside the witness’s area of expertise.

The Court can only commission a report on the child (s 133(2) Care of Children Act 2004, and s
178(1) the CYPF Act). A report on a parent or guardian can only be requested by the Court under
s 178(2) of the CYPF Act, and only with the consent of the proposed subject person. Report writers
are thus to avoid making a parent or guardian the subject of the report. If, in the opinion of the
report writer, it would be valuable to provide the Court with further information on a parent or
guardian, this should be drawn to the attention of the Court. The Court will then decide how to
proceed. There is no provision for a report on a parent or guardian under the Care of Children Act
2004.

When a report commissioned under the Care of Children Act 2004 is received, the Registrar will
release a copy of the report to:

(a) The lawyer acting for each party, on the basis that the report is not given or shown to the
parties if the Court so orders;

(b) The lawyer for the child, who may give or show the report to the child only if the Court so
orders. However, in every case the lawyer for the child will explain to the child the
purpose and contents of the report unless the lawyer considers that to do so would be
contrary to the welfare and best interests of the child;

(c) Counsel to assist; and

(d) Any party who is unrepresented unless the Court is satisfied that the information in the
report, if provided directly to that party, would place the child concerned or another
person at risk of physical, sexual or psychological abuse. The Court may appoint counsel
to assist the Court to explain the contents of the report to the unrepresented party. (See
s 134 Care of Children Act 2004.)

When a report commissioned under the CYPF Act is received, the Registrar will release a copy of
the report to:

(a) Every person entitled to appear and be heard on the proceedings to which the report
relates;

(b) Any barrister or solicitor appearing for that person;

(c) The lawyer for the child, or any other person representing the child or young person;

(d) Counsel to assist;

(e) A parent or guardian, or any other person having the care of the child or young person;
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8.7

8.8

(f) The Chief Executive of Child, Youth and Family; and

(g) Any other person whom the Court considers has a proper interest in receiving a copy of
the report. (See s 191 CYPF Act.)

The Court may order that the whole or any part of the report not be disclosed to the above persons
where the Court is satisfied that disclosure would be detrimental to the physical or mental health
or emotional wellbeing of the child, young person or other person to whom the report relates (see
s 192 CYPF Act.)

The report writer shall state in a separate paragraph whether, in the opinion of the report writer,
the report should be given or shown to the child by the lawyer acting for the child. If the report
writer believes to do so would be contrary to the welfare and best interests of the child, that
should be stated.

If the Registrar has concerns about the release of any report, the issue will be referred to a Judge
for directions.

ACCESS TO NOTES

9.1

9.2

9.3

9.4

9.5

9.6

9.7

All applications for access to psychologist’s notes and other materials relied upon for the
production of a report under s 133 of the Care of Children Act 2004 or s 178 of the CYPF Act shall
be made to the Family Court.

The Privacy Act 1993 does not apply to information held or created by the Court in its judicial
function. This includes the report and any notes or materials relied upon by a report writer in
preparing their report.

On application to the Family Court, generally notes and materials will be made available to a
suitable expert engaged by a party to the proceedings, in order for that expert to be able to give a
second opinion or critique on the report requested by the Court.

Generally disclosure of notes and materials to counsel in order to aid them to prepare their case
will not be permitted. However, on application to the Family Court, counsel may be granted access
to notes and materials relating to their own clients, but not any other person.

The Court may release notes and materials after proceedings have been concluded or where no
proceedings are pending. Any such release is at the discretion of the Court and, in the exercise of
its discretion, the Court will take account of the fact that the most appropriate time to test the
report is during the hearing before the Family Court.

While the Court will consider the interests of justice, the welfare and best interests of the child
shall be the paramount consideration in deciding whether or not to release the notes and
materials.

The Court may attach any conditions it sees fit to the release of notes and materials.
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10

SECOND OPINIONS OR CRITIQUES

10.1

10.2

10.3

10.4

10.5

10.6

10.7

Second opinions or critiques are usually called for by one of the parties in order to challenge a
report already before the Court. Typically, the second opinion/critique writer works from the
Court-appointed report writer’s report and associated notes and materials (for example,
psychometrics, school reports, children’s drawings, video or audio recordings).

Second opinions or critiques that involve examination of the Court-appointed report writer’s notes
and other materials must be approved by a Family Court Judge before those materials are
released.

The Court-appointed report writer has an obligation to co-operate with the second
opinion/critique writer where the preparation of such a report has been approved by the Court.

Authorisation of access to the report or the report writer’s source data does not authorise access
to, contact with or interview of the child(ren) who is/are the subject of the report, or any party to
or witness in the proceedings. Authorisation of such access, contact or interview may only take
place within the terms of a specific order of the Court. Such an order is likely to be made by the
Court only in the most exceptional circumstances. Such access, contact or interview with any such
party or witness is subject to their express consent.

The Judge’s directions to give effect to a second opinion or critique request should include a brief
for the second opinion/critique writer and directions as to the material to be released and the
manner in which the material is to be accessed. In normal circumstances this would be that
inspection of the Court-appointed report writer’s notes and materials is to take place at his or her
premises since, in most cases, notes and materials will need some interpretation by him or her.
Exceptions to this general process should be detailed; for example, that notes are to be copied and
sent to the second opinion/critique report writer with the expectation that there will be
subsequent phone contact to clarify and interpret notes and materials.

The Court will give the Court-appointed report writer a copy of the critique or second opinion and
he or she will be given an opportunity to respond to the critique or second opinion.

The costs associated with the preparation of the second opinion or critique will be carried by the
party requesting the second report. Such costs will include reasonable fees payable to the Court-
appointed report writer for his or her time in assisting the second opinion/critique report writer
with the access and interpretation of his or her notes and materials, and any meetings with that
second opinion/critique report writer following receipt of their report, should such a meeting be
required by the Judge.

11

CONTENT OF REFERRAL
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11.1 Under s 133 of the Care of Children Act 2004, the referral from the Court should comprise:

(a)
(b)
(c)
(d)
(e)
(f)

(g)
(h)
(i)

(i)

(k)

(1)

The standard engagement letter;

The brief;

The current information sheet G7;

A copy of Schedule 4 of the High Court Rules 2016;

A copy of the original application, including any without notice application;
A copy of the notice of defence;

A copy of any affidavits of the parties;

A copy of the lawyer for child report;

A copy of the Judge’s directions, if applicable;

Interim reporting requirements (if any);

The date for filing of the report (reports are usually expected to take six to eight weeks to
prepare); and

An upper limit of authorised hours to complete the brief.

A list of documents supplied by the Court will be attached to the engagement letter.

11.2 Under s 178 of the CYPF Act, the referral from the Court should comprise:

(a)
(b)
(c)
(d)
(e)
(f)

(g)
(h)
(i)

()

(k)

(1)

The standard engagement letter;

The brief;

The current information sheet CYPF4;

A copy of Schedule 4 of the High Court Rules 2016;

A copy of the original application, including any without notice application;
Copies of any applications filed by the child’s/children’s parents or caregivers;
A copy of any affidavits of the parties;

A copy of the lawyer for Child report;

A copy of the Judge’s directions, if applicable;

Interim reporting requirements (if any);

The date for filing of the report (reports are usually expected to take six to eight weeks to
prepare); and

An upper limit of authorised hours to complete the brief.

A list of documents supplied by the Court will be attached to the engagement letter.

11.3 If a lawyer for child report is not filed by the time the Court appoints the report writer and
sends the report writer the letter of engagement and additional documents prescribed
under paragraphs 11.1 or 11.2, the Court will forward a copy to the appointed report writer
once the Court receives the report.
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11.4  Affidavits and lawyer for child reports provide the background and perspective of the parties.
Affidavits and lawyer for child reports relevant to the issues outlined in the brief should be sent to
the report writer. Such affidavits and lawyer for child reports will contain untested material and
they should be treated with caution, particularly in relation to contentious issues and where, as in
most cases, the affidavit and lawyer for child report evidence is incomplete.

11.5 Should additional affidavits be filed after the appointment of the report writer, the Court will
forward copies of these affidavits to the report writer.

11.6 If additional information is required, the report writer must make the request in writing to the
Family Court Co-ordinator.

11.7 The referral will also include:

(a) The agreed hourly rate of payment;

(b) An agreed allocation of hours for interviews and writing the report;
(c) Standard disbursements payable; and
(d) Provision for application for extensions to authorised hours or changes to the brief.

11.8 Additional expenditure incurred, except for unforeseen additional attendances where there was
no opportunity to seek prior approval, will not be reimbursed.

11.9  Judicial approval is required for:
(a) Requests for access to, or copies of, additional file material;

(b) Access to the Court file/s;

(c) Access to Child, Youth and Family’s diagnostic videos; or
(d) Access to Police videos (access is governed by regulation 22 of the Evidence Regulations
2007).
(e) Requests for access to, or copies of, a supervised access providers report.
11.10 At the end of proceedings, the Court will advise the report writer of the Court’s decision and

will provide a copy of that decision to the report writer.

12 PROCESS FOR SELECTION

12.1 In each Court there will be a list of report writers who are available to accept appointments from
the Court as a report writer and from which the report writer may be appointed in individual cases.

12.2 The Registrar or Family Court Co-ordinator will convene a panel to consider applications for
inclusion in the list of report writers available to undertake Family Court appointments. The panel
will consist of a Caseflow Manager or Family Court Co-ordinator as chair, two experienced report
writers appointed by the Court, and a Family Court Judge nominated by the Principal Family Court
Judge.
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12.3  The panel should normally sit with four people, but a panel of three may be convened in some
circumstances (for example, when an interview would be unable to be arranged in a reasonable
timeframe). Any panel of three must comprise a Family Court Judge, an experienced report writer
and a Caseflow Manager or Family Court Co-ordinator.

124 Panels will be convened as required, but no less than twice a year if there are applications waiting
to be considered and a need for a report writer to be appointed.

12.5  The following appointment process should be followed.

(a) The applicant will submit an application in form SRW1a to the Registrar in the Court region
in which they wish to practise, nominating their area of specific expertise and the
particular Court or Courts where they wish to be on the list.

(b) The application will be referred to a panel convened by a Registrar or a Family Court Co-
ordinator.

(c) The Registrar shall give copies of the application and any supporting documentation to
the Regional Administrative Family Court Judge (Administrative Judge) who 