Sentencing in
New Zealand:
a statistical analysis

Sue Triggs

Ministry of Justice



First published in June 1999 by the
Ministry of Justice
PO Box 180
Wellington
New Zealand

© Crown Copyright

ISBN 0-478-20142-7



Foreword

The Ministry undertakes research and evaluation on sentencing, so that future policy decisions can be
underpinned by relevant information.

The research presented in this report examines for the first time the combined effects of a wide range
of statistically-measurable factors on sentencing decisions. The factors included in this analysis range
from the type and seriousness of the major offence committed, to the number of charges proved, the
plea, and the demographic and previous criminal history characteristics of the offender.

Previous research by the Ministry of Justice has shown that very substantial changes have occurred in
sentencing over the past two decades, especially following legislative changes, eg: a very substantial
increase in the use of community-based sentences but in the past has been unclear what the real drivers
in the changes were — the changed legislation or other factors.

The present research uses sophisticated statistical techniques to give a better understanding of the
trends in sentencing that followed the implementation of the various legislative changes. Changes due
to trends in statistical factors were separated from changes due to sentencing practice. For the most
serious of the violent offences and offenders, the relative imprisonment rate has remained much the
same between 1983 and 1995, and sentence lengths have increased. For the less serious offences and
offenders, this report shows that there has been a decrease in the relative rate of imprisonment, but a
far larger increase in the use of community-based sentences.

Colin Keating
Secretary for Justice
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Executive Summary

Aim

The aim of this research was to quantify the relative effect of various statistical factors on current and
past sentencing practice in New Zealand. A particular objective was to identify factors influencing the
use of community-based sentences, including the extent to which community-based sentences are
being used as an alternative to imprisonment and the extent of changes in sentencing practice that
have accompanied the very significant increase in the use of community-based sentences over the last

decade and a half.

Methods

A multivariate method (logistic regression modelling) was used to determine the independent effect of
each statistical factor on the probability of receiving each sentence. Current sentencing practice was
assessed using models based on all proved cases involving imprisonable offences finalised in 1995.
These models were then used to predict the probability of each sentence for offenders sentenced in
each of three other years (1983, 1987 and 1991). As these predicted probabilities take account of the
differences in statistical characteristics of offenders in different years, a comparison of actual and
predicted probabilities indicates the magnitude of changes in sentencing practice, independent of any
statistical trends.

Only factors that could be quantified from the available statistical data were included in the analysis.
These include the type and seriousness of the major offence committed, the number of charges proved
mn the current case, the plea, the previous criminal history of the offender (number and seriousness of
previous proved cases, rate of conviction, the time since the last case, and previous sentences) and the
sex, age and ethnicity of the offender. The total sample size was just under 300,000 cases.

While these are important variables in determining sentencing, this does not imply that other factors
are not important, only that they could not be measured from the available data. Therefore, this
analysis 1s not mntended as a comment on sentencing with respect to specific cases (which always
mvolve unique circumstances influencing the choice of sentence), but rather is intended as a broad
overview of the combined effects of various statistical factors on overall sentencing practice at a
national level.

Trends and relationships for the statistical variables

Multivariate methods consider the effects of all variables together, so that the independent contribu-
tion of each statistical variable can be estimated. This is necessary as many of the variables are inter-
related. For example, the seriousness of the current offence is higher on average for cases involving
several charges, for offenders with a
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more extensive previous criminal history, and for offenders who are male, of Maori or Pacific ethnicity,
or aged under 17 years. Male, Maori and older offenders are also more likely, on average, to have an
extensive history of previous offending.

Changes in the use of different sentence types may be due to changes in the type of offence or

offender being dealt with by the criminal courts, rather than changes in sentencing practice. As the

courts are now dealing with more serious cases than in the past, an increase in the use of more serious
sentences would be expected. The key statistical trends between 1983 and 1995 are:

e The average seriousness of imprisonable offences for proved cases has increased by 53%, due to
mncreases in the number of serious offences being dealt with by the Police and the increased use of
diversion and warnings for less serious offences.

e The average number of previous cases per offender has almost doubled, due to diversion of first
offenders and an increase in number of older offenders with longer criminal histories. Also, the
average number of previous community-based and prison sentences per offender has increased.

Changes in sentencing

Significant changes in the use of different sentences have occurred since the early 1980s. Some of
these changes can be explained by changes in the type of offence and offender dealt with by the courts,
as noted above. However, much of the change in sentencing patterns cannot be explained by these
statistical trends. This suggests that changes in sentencing practice have occurred. That 1s, offenders
with similar characteristics are now more or less likely to recetve a specific sentence than they were in

the 1980s.

The actual percentage of proved cases resulting in imprisonment has changed relatively little com-
pared to changes in other sentence types. However, this lack of trend disguises a significant relative
decrease in the use of imprisonment. Given the greater average seriousness of offences and offenders
sentenced 1n 1995, the imprisonment rate should have been lower in 1983 than in 1995. Had 1995
sentencing practice been applied to the 1983 offenders, an estimated 6% would have received a prison
sentence, compared the actual rate of imprisonment of 10% for 1983.

The relative use of imprisonment decreased particulatly between 1983 and 1987, following the intro-
duction of stricter guidelines on the use of imprisonment (Criminal Justice Act 1985) and between
1991 and 1995, following the introduction of the suspended prison sentence (Criminal Justice Amend-
ment Act 1993). The relative use of imprisonment has decreased particularly for breaches of periodic
detention, for offences of low to moderate seriousness, for offenders with several or many previous
proved cases and for youth offenders.

The use of periodic detention has more than doubled in the last decade and a half. Trends in the type
of offence and offender being sentenced explain around half of this increase, but there has also been
a change in sentencing practice. The relative use of
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periodic detention has increased particularly for the offences and offenders for whom the use of
mmprisonment has decreased, suggesting that the decrease in imprisonment has been balanced by the
increase in periodic detention.

The use of community service has more than trebled since 1983. Almost all of this change appears to
be due to changes in sentencing practice. The very significant increase in the use of community
service for offences of low seriousness and for offenders with very few previous cases indicates that
community service is now being used where previously (in the 1980s) a monetary penalty would have
been imposed.

The use of supervision increased between 1991 and 1995. This change centres on the increased use of
supervision for domestic violence and other violent offences between 1991 and 1995. The use of
supervision has also mcreased for offenders with several or many previous cases.

Monetary penalties are now much less often imposed for imprisonable offences than they were in the
1980s. About a fifth of the total decrease can be accounted for by changes in the type of offenders and
offences dealt with by the court and the rest appears to be due to changes in sentencing practice. The
imposition of community service, where previously a monetary penalty would have been imposed,
accounts for much of this trend. The relative increase in the number of proved cases where a sentence
1s not imposed, or a community-based sentence other than community service 1s imposed, also ac-
counts for some of the decrease in the use of monetary penalties.

Effects of each statistical variable

Effects of current case characteristics

The offence seriousness and the number of charges proved in the current case are among the most
significant variables in the logistic regression models for prison sentences and monetary penalties. As
the seriousness of the major offence increases or the number of charges increases, the probability of
imprisonment increases and the probability of a monetary penalty decreases.

Community service is more often imposed for offences of relatively low seriousness (offences with a
sertousness score between 1 and 60), while the use of periodic detention peaks for offences of low to
moderate seriousness (a seriousness score of 20-180). Supervision and community programme show
less of a relationship with offence seriousness, other than having a low probability for offences of very
low or very high seriousness. The use of suspended prison sentences peaks for offences of moderate
to high seriousness (a seriousness score of around 150-365).

The probability of receiving a prison sentence is greater if the most serious offence in the current case
1s an offence against the person (most of these being violent offences). This 1s particularly so for the
serious types of violent offences, but is also true for the relatively
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less serious types such as assault and threats. This finding is consistent with the legal guidelines on the
use of imprisonment for violent offences (Criminal Justice Act 1985).

Domestic violence 1s a key offence group for two other sentence types, supervision and community
programme. Domestic violence is the most significant variable determining the probability of receiv-
ing these sentences. An offender is four to five times more likely to get supervision or community
programme than another sentence if the current offence is domestic violence, compared to a statisti-
cally similar offender who has committed a property offence. Other offences against the person are
also more likely to result in supervision or community programme.

If the current offence is a breach of periodic detention, then the odds of recetving a prison sentence
or periodic detention are increased. Offenders who commit traffic offences have a higher probability
of recetving community service, community programme, periodic detention or a monetary penalty,
relative to property offenders.

A guilty plea appears to increase the probability of receiving community service, supervision or a
monetary penalty, but decreases the probability of receiving a prison sentence or periodic detention.

Effects of gender, age and ethnicity

The results of the multivariate modelling indicate that females are more likely than males to receive
community service, supervision, community programme or no sentence. On the other hand, females
are less likely to receive a prison sentence, periodic detention or a monetary penalty. Gender is one of
the most significant variables influencing the probability of receiving a monetary penalty or a commu-
nity service sentence.

Offenders aged under 17 have an extremely low relative risk of receiving any of the sentences consid-
ered here, but especially the more serious sentences of imprisonment and periodic detention. This
finding was expected, given the special legislative guidance and rules relating to the sentencing of
youth offenders and the availability of sentences specifically for youth offenders. Offenders aged 17-
19 or 30 plus are less likely to receive a monetary penalty, but more likely to receive community service,
supervision, or community programme than offenders aged 20 to 29 years.

Maori and Pacific offenders are more likely to receive periodic detention, community programme or
community service than Pakeha/Other offenders, but less likely to receive a monetary penalty. The
use of imprisonment did not differ between ethnic groups, once other factors had been taken into
account (such as the differences between ethnic groups in the seriousness of offences committed and
in the extent of previous offending).

Effects of criminal history variables

Each of the criminal history variables shows some relationship to the probability of each type of
sentence and various forms of these variables are significant in most of the
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models. The greater the number, seriousness and frequency of previous cases, and the shorter the
time since the previous case, the greater the probability of a prison sentence and the lower the prob-
ability of a monetary penalty.

Criminal history is a distinguishing factor between offenders sentenced to periodic detention com-
pared to community service. As the number of previous cases increases, the probability of periodic
detention increases, whereas the probability of community service decreases. However, at very high
levels of previous offending the probability of periodic detention decreases again, as imprisonment
becomes more likely. The probability of a supervision or community programme sentence also tends
to be higher for offenders with a moderate to high level of previous offending, but the criminal history
variables are of limited significance in the models for these sentences.

Effects of previous sentences

The most recent sentence prior to the current case, and also other past sentences, have a significant
influence on determining the current sentence. The previous sentence increases the risk of the same
sentence or a more serious sentence, but decreases the risk of less serious sentences, all other factors
being equal. For example, if the most recent sentence 1s a periodic detention sentence or the offender
has had a periodic detention sentence in the past, there is an increased probability that the current
sentence will be imprisonment, a suspended prison sentence or periodic detention, but a decreased
probability of community service or a monetary penalty.

Interaction effects

‘Fast-tracking’ or sentence escalation

If having a previous community-based sentence decreases the probability of receiving a monetary
penalty and increases the probability of receiving a further community-based sentence or prison sen-
tence, then any increase in the use of community-based sentences may lead to a reinforcing cycle of
sentence escalation, or ‘fast-tracking’ of offenders toward more serious sentences.

Therefore, the increased use of community service for offenders who would previously have received
a monetary penalty may in turn have led to a greater use of community service and other community-
based sentences for the same offenders when they are reconvicted. Following further reconvictions,
the same process is repeated, increasing the use of more serious community-based sentences and
ultimately putting pressure on the use of imprisonment.

With the increased use of community-based sentences a separate, but related, reinforcing effect is also
likely. Increasing the number of people serving community-based sentences increases the number of
people breaching these sentences. A breach of a community-based sentence, and especially a breach
of periodic detention, puts the offender at higher
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risk of a periodic detention or prison sentence, thereby further reinforcing increases in the use of these
sentences.

This cycle of escalation will only occur if offenders serving community-based sentences have a similar
or higher rate of reconviction than offenders who receive a monetary penalty (i.e. if community-based
sentences reduce the rate of reconviction then there would be fewer re-offenders to whom sentence
escalation could apply). However, analysis of reconviction rates indicates that the sentence imposed is
not a major factor in determining the probability of reconviction and that, if anything, offenders
sentenced to a monetary penalty have a lower reconviction rate than those sentenced to a community-
based sentence.

One effect of sentence escalation 1is increased pressure on the use of imprisonment, as offenders are
‘fast-tracked” up the penalty scale to imprisonment sentences. However, the effect of this has been
countered in practice by the change in the use of imprisonment relative to community-based sen-
tences. In particular, the use of imprisonment has significantly decreased since the 1980s for offenders
who have breached a periodic detention sentence, for offenders whose most recent sentence was
periodic detention or community service, and for offenders with several previous convictions.

Alternatives to imprisonment and ‘net-widening’

The original aims of extending the range of community-based sentences available and promoting the
use of these sentences were to reduce the use of imprisonment and to encourage community involve-
ment. Thus, community-based sentences were originally viewed as an alternative to imprisonment.
Suspended prison sentences were also intended as an alternative to imprisonment.

Although imprisonment rates for many offences and offenders have decreased, these decreases have
been very much smaller than the overall increases in the use of community-based sentences and sus-
pended sentences. The widespread application of sentences intended as an alternative to imprison-
ment to offenders who would not otherwise have received a prison sentence is known as ‘net-widen-
mng’.

One of the reasons it is so difficult to avoid net-widening is that there are a large number of offenders
who have a moderate risk of imprisonment. As most offenders in this group receive a non-custodial
sentence, it 1s possible to target the right general group of offenders, yet not actually impose the
alternative sentence on the specific offenders who would otherwise have received a prison sentence.
This is particularly so if, as for community service, the sentence is targeted at the lower end of the
range, where the greatest numbers of offenders are.
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1 Introduction

1.1 Statistical factors influencing sentencing

The aim of this research was to quantify the relative effect of various statistical factors on current and
past sentencing practice in New Zealand. The research examines the individual and combined impact
on sentencing of statistically-measurable variables, such as the seriousness of the offence committed
and the previous criminal history of the offender. These factors are known to influence mdividual
sentencing decisions (Hall 1998), but their overall contribution to sentencing across all criminal cases
has never been quantified.

The two legal sources of guidance on sentencing are legislation and appellate decisions. Legislation
limits sentencing discretion by setting a maximum penalty for each offence, in terms of the maximum
fine or maximum term of imprisonment that can be imposed. In addition there are a limited number
of mandatory and mimimum penalties, such as life imprisonment for murder and driving disqualifica-
tion for serious traffic offences.

However, for all but the most serious offences, the majority of convictions do not result in a prison
sentence and, if they do, the sentence imposed is usually considerably less than the maximum penalty.
For example, the maximum penalty for burglary is 10 years in prison, whereas the average prison term
for burglary is less than one year and two-thirds of offenders receive a non-custodial sentence (Spier
1998).

Legislation offers less guidance on the use of the various community-based sentences (periodic deten-
tion, community service, community programme, and supervision) than it does on the use of impris-
onment. Therefore, one objective of this research was to examine the use of community-based sen-
tences, to determine what types of offence or offender are most likely to receive each community-
based sentence and to compare the characteristics of offenders sentenced to community-based sen-
tences with those sentenced to imprisonment.

The Criminal Justice Act 1985 also gives guidance on the use of imprisonment for violent offences and
limitations on the use of imprisonment for young offenders and property offences. Less guidance is
given on the relevance of factors other than offence type and seriousness, such as the characteristics of
the offender (prior offending history, personal circumstances, ethnicity) and the particular circum-
stances of the case. The role of these factors in sentencing is discussed in detail in Ha//s Sentencing
(Hall 1998) and outlined briefly in section 2.2.1.

Therefore a further objective of this research was to quantify the effect of some of these variables.

Two 1ssues of particular interest are the influence of an offender’s previous criminal history (such as
the number of previous convictions) on the choice of sentence
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and the extent of sentencing differences between offenders of different age, sex and ethnicity.

A multivariate method (logistic regression) was used so as to take account of the interactions among
the variables. For example, imprisonment rates are lower for women than men. However, a difference
in imprisonment rates would be expected given the lower average seriousness of offences committed
by women and their less extensive prior offending history on average. The use of multivariate model-
ling allows the effects of all variables — seriousness, criminal history and gender - to be assessed to-
gether, so that the independent contribution of each variable can be determined.

The main limitation of this research is that it incorporates only the effects of those variables currently
collected in statistical databases. Therefore, the effect of many of the aggravating and mitigating
factors relevant to specific cases (such as the unique characteristics of the crime and the personal
circumstances of the offender) cannot be included in the analysis.

The sentences examined 1n this study are imprisonment, suspended prison sentences, periodic deten-
tion, supervision, community service, community programme, and monetary penalties (fines and repa-
ration). The sentence of driving disqualification was not included in the analysis as it 1s used only for
traffic-related offences. The factors influencing the probability of receiving no sentence (e.g. a dis-
charge with or without conviction) are summarised in Appendix I.

1.2 Changes in sentencing practice

A further objective of this research was to determine whether sentencing practice has changed in
recent years. A previous report (Triggs 1998) documented the very substantial changes in the use of
different sentences over the 1986-1996 period. The key trends for imprisonable offences (Figure 1.1)
are a substantial decline in the use of monetary penalties, compared to a large increase in the use of
community-based sentences and in the percentage of cases that are not proved (especially those with-
drawn following Police Diversion).

Such substantial changes in the use of different sentences indicates that either the type of offence or
offender being dealt with by the courts has changed or sentencing practice has changed or both.

The previous study (Triggs 1998) found that these trends i sentencing have been influenced by a
significant increase in the average seriousness of the cases being dealt with by the courts. However, at
the time of writing of the previous report, detailed information was not available on the individual
criminal histories of the offenders being sentenced. Therefore, the potential effect of changing of-
fender characteristics could not be incorporated into the previous analysis.
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Figure 1.1: Percentage of prosecuted cases involving imprisonable offences resulting in each
outcome, 1986-97
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Analysis of offender trends in the present report (section 3.2) indicates that the courts are not only
dealing with more serious offences, but also with more persistent offenders. Therefore, at least some
of the decrease in the use of monetary penalties and the increase in use of community-based sen-
tences can be explained by these changes in the type of offence and offender being sentenced by the
courts.

In addition, some changes in sentencing practice would be expected, given the legislative changes
enacted over the last decade and a half. The Report of the Penal Policy Review Committee of 1981
(published in 1982) was influential in directing sentencing policy changes. Many of the recommenda-
tions of this committee were enacted by the Criminal Justice Act 1985. The terms of reference for the
review included, amongst others, the following aims (page 10):

‘(i) To consider the means by which the incidence of imprisonment can be reduced to the greatest
degree consistent with the maintaining of public safety.

(iv) To investigate means of increasing the availability of sanctions that keep the offender in the

community’

Thus the aims were to promote the use of community-based sentences as an alternative to imprison-
ment and to restrict the use of imprisonment as far as possible to the most serious, violent and persist-
ent offenders. Two new community-based sentences were introduced in the early 1980s; community
service in 1981 and community programme in 1985.

The promotion of community-based sentences would appear to have been successful, as indicated by
the rapid growth of the use of these sentences in the latter half of the 1980s
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(Figure 1.1). However, the overall rate of imprisonment has not decreased by nearly as much as the use
of community-based sentences increased, although imprisonment rates have decreased for many less
serious offences (Triggs 1998).

In the present report, the causes of the recent significant changes in sentence use are re-examined,
taking a greater range of factors into account and using multivariate analysis to examine the relative
contribution of the various statistical factors. In particular, the focus was on estimating what propor-
tion of the change cannot be explained by trends in statistical factors, which may indicate the extent to
which sentencing practice has changed (i.e. the extent to which a person with the same statistical
characteristics 1s now more or less likely to receive a given sentence than in previous years).

As the main objective of this analysis was to examine the shift in sentencing practice towards commu-
nity-based sentences, only imprisonable offences were included in the analysis, as community-based
sentences cannot be imposed for non-imprisonable offences. As sentences can only be imposed when
the court case is proved, and criminal history data is only available for proved cases, this study is
restricted to the analysis of proved cases.

The period covered by this analysis was also extended from the previous report, so that the legislative
changes introduced by the Criminal Justice Act 1985 could be examined. Because it was not logistically
feasible to examine criminal history information from every offender in every year, four evenly-spaced
years were chosen for the analysis — 1983 (before the Criminal Justice Act 1985), 1987 (before the
Children, Young Persons, and Their Families Act 1989), 1991 (before the Criminal Justice Amendment
Act 1993), and 1995.

An additional objective of this research was to examine to what extent sentencing decisions are influ-
enced by previous sentences or breaches of previous sentences. This issue is of interest as there is
some concern that the rapid rise in the use of community-based sentences may be ‘fast-tracking’
offenders to more serious community-based sentences and prison sentences. This could be argued to
have occurred if an offender who would previously have received a monetary penalty, but who now
recetves a community-based sentence, 1s more likely to receive a prison term if he or she breaches the
community-based sentence or is reconvicted on another charge.

As the impact of fast-tracking can be affected by differences in reconviction rates between offenders
who have served different sentence types, a brief analysis of reconviction rates by sentence type is
included as an Appendix to this report.

1.3 Outline of the report

The statistical methods used in this analysis are presented i Chapter 2, including a summary of the
explanatory variables examined and their relevance to sentencing. Chapter 3 presents an analysis of
the interrelationships between the explanatory variables and documents recent trends in these vari-
ables. Chapters 4-10 present the results of the

24



analysis for each sentence type, using both single-variable and multivariate analysis to assess the statis-
tical factors influencing current and past sentencing practice. The factors influencing the probability
of receiving no sentence are summarised in Appendix L.

The final chapter summarises the findings of the previous chapters, comparing the characteristics of
offenders receiving each sentence and examining the changes in sentencing practice over the last dec-
ade and a half. The final chapter also looks in more depth at some of the interaction effects between
different sentences, including the potential for net-widening effects for sentences introduced as alter-
natives to imprisonment and the potential effects of ‘fast-tracking’.

A brief analysis of reconviction rates is included as Appendix II.
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2 Statistical methods

2.1 Development of the data-sets

The two major aims of this research were to determine the statistical variables that influence sentenc-
ing decisions and to examine whether changes in sentencing practice have occurred since the Report
of the Penal Policy Review Committee was published in 1982. Therefore, information was needed for
a large sample of court cases from several years, including data on the offence(s) committed, the
sentence imposed, and the demographics and previous criminal history of the offender.

Due to the large size of criminal history data-sets, not all years could be studied. Four evenly-spaced
years were chosen for the analysis — 1983 (before the Criminal Justice Act 1985), 1987 (before the
Children, Young Persons, and Their Families Act 1989), 1991 (before the Criminal Justice Amendment
Act 1993), and 1995. 1995 was selected rather than the most recent year so that analysis could also be
conducted (as part of a separate research project) on recidivism rates with a two-year follow-up period.
The trends in sentencing have been relatively stable since 1995 (Figure 1.1), so 1995 should be indica-
tive of current sentencing practice.

Every offender who had one or more proved cases involving an imprisonable offence in the selected
years (1983, 1987, 1991, 1995) was included in the data-set. The analysis was restricted to imprisonable
offences, as the aim was to compare sentencing for offences for which the full range of sentences are
available. This excludes offences for which the maximum penalty is a fine (the majority of these being
minor traffic and minor disorder offences). A few other offences which have undergone major changes
since 1983 were also excluded (mainly minor traffic offences and offences against a variety of Acts
relating to dog control, broadcasting, tax etc).

The relevant cases for each offender were selected using the charge-based data-sets developed by the
Ministry of Justice from the Case-Monitoring sub-system of the Law Enforcement System computer
(see Spier 1998 for more information on this database). Cases were formed from the charge-based
data by selecting the most serious sentence imposed for all charges finalised on the same day. This
sentence and the offence that led to it are termed the ‘current sentence’ and ‘current offence’ for each
offender in each year. The number of charges finalised in the current case, the seriousness of the
current offence, the plea, and the demographic details of the offender were also taken from this data
source.

The criminal and traffic histories were then requested for each offender, as identified by the personal
identifier code recorded in the charge-based data. The histories include records for any known aliases
linked to this identifier. The criminal and traffic histories identify all past proved charges for each
offender, including the details of the sentence
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imposed, the offence, and the date the charge was finalised. These data were summarised into the
required criminal history variables, as set out in section 2.2.2, and merged with the data on the current
case.

The final data-sets, with one summary record per offender for each separate case in each year, repre-
sent a very large sample of offenders (63,011 1n 1983, 76,467 1 1987, 77,278 in 1991 and 81,651 in
1995).

2.2 Selection of explanatory variables

Explanatory variables are the statistical variables tested in the logistic regression models to see which
factors best explain the variation in sentences imposed between individual offenders. The explanatory
variables were chosen from the factors known to influence sentencing, as detailed in Hall (1998), but
excluding those factors which could not be measured using the available computerised statistics. The
potential influences on sentencing are outlined in section 2.2.1. The statistical variables available for
this research are listed in section 2.2.2, along with the sub-categories selected for each variable.

2.2.1 Potential influences on sentencing
Seriousness and type of offence

According to Hall (1998, page B/111): “The most significant factor in sentencing involves an assessment of
the “gravity of the offence’... meaning both ‘the gravity of the particular ctime’ (e.g. sexual violation is
more serious than indecent assault) and ‘the particular set of acts or omissions proved against the offender
in the particular case’ (e.g. the use of violence or a weapon, the degree of injury done or risked, the
culpability of the offender, whether there was premeditation or provocation, and the vulnerability of
and the degree of impact on the victim).

The seriousness of the offence can be included in the statistical analysis using the average seriousness
score for each offence type, as measured by the Ministry of Justice seriousness scale. The specific
circumstances of the case cannot be included in the statistical model.

The number of separate charges proved against the offender is also likely to be important. For exam-
ple, a person being sentenced for ten burglaries, prosecuted as one case, is likely to receive a greater
sentence than a person convicted of one burglary.

The specific type of offence may also be relevant, given the following Criminal Justice Act 1985 guide-
lines on sentencing:

. violent offenders should be imprisoned except in special circumstances (violent offenders
are those convicted of an offence punishable by two or more years of imprisonment and
who either (1) used serious violence or caused serious danger to the safety of another
petson, or (i) used violence or caused danger and have a
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previous conviction within the previous two years for a similar offence punishable by two
or more years imprisonment) (s5)

people convicted of property offences punishable by seven years imprisonment or less
should not be imprisoned, except in special circumstances (s0)

custodial sentences may be imposed where the offender 1s unlikely to comply with other
sentences (s9). [Therefore, if the current offence is a breach of another sentence, impris
onment may be more likely.]

As having a previous conviction for a violent offence can influence the sentencing decision, this was
also included in the model.

Previous offending

The relevance of previous offending to sentencing is summarised in Senzencing Policy and Guidance: A
Discussion Paper (page 100; Ministry of Justice 1997):

‘In New Zealand case law there are two distinct yet related concepts regarding previous offending;
New Zealand courts have cleatly considered the absence of a criminal record as a mitigating factor,
particulatly where the person can demonstrate living in the community for many years with a ‘blameless
record’, thus justifying a reduction in sentence. There are two sorts of reasons suggested for this
approach. One is that persons who have not previously offended may be acting ‘out of character’ and
that such people have built up credit (by establishing good character) which reduces their blameworthi-
ness for offending, It follows that as convictions accumulate the credit diminishes. Where there has
been earlier offending, credit may still be given (is built up again) for a subsequent significant period of
law-abiding behaviour by way of reducing the effect of those previous convictions. The second is that
someone offending for the first time may not have been fully aware of the seriousness of what they
were doing, and is unlikely to infringe again in the same way if given a second chance in the form of a

lesser sentence.

“The converse of the above is that New Zealand courts deal with previous offending as a potentially
aggravating factor at sentencing. In so doing, the courts have been careful to stipulate that this should
not amount to punishing the offender again for previous convictions, and that the sentence must
remain in proportion to the seriousness of the current offence(s). The Court of Appeal has stated that
previous convictions may be taken into consideration in determining the character of the offender, as
part of the process of fixing the sentence for a particular offence committed by a person of that
character. Previous offending has also been held to be relevant to determining how offenders may
respond to a particular sentence.

As Hall (1998, page B/195) notes: ‘A further aggravating factor is reoffending within a short time of previ-
ous offending...’.

Previous offending was included in the statistical models in a number of ways 1n an attempt to separate
the potentially different effects of the number, seriousness, and
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frequency of past offences and the offender’s response to the sentences imposed. Variables tested in
the model included the total number of previous proved cases, the accumulated seriousness of the
previous cases, the rate of conviction, the gap between the current and most recent offence, the
number and type of previous sentences imposed, the most recent sentence, and previous convictions
for a breach of a sentence. As noted above, previous convictions for a violent offence were also
included in the model.

Circumstances of the offender

Hall (1998) sets out a number of characteristics that may be taken into account. Many of these could
not be included in the analysis as they are not collected in the statistical data. Such factors include
‘medical problems, personality disorders, emotional difficulties, financial difficulties, depression, overwork, matital
and family problems’ (Hall, 1998 page B/161) and the behaviour and citcumstances of the offender
subsequent to the offence (page B/199-2).

Of the behavioural characteristics, only the offender’s plea could be taken into account. A plea of
guilty may reduce the sentence depending on the citcumstances of the case (Hall, 1998 page B/223-6).
Personal characteristics that can be included 1n the statistical analysis are the age, sex and ethnicity of
the offender.

Age is considered important as an indicator of tehabilitative potential (Hall 1998; page B/165-1). A
youthful offender may therefore receive a lesser sentence than a more mature offender and, in particu-
lar, imprisonment sentences are to be avoided for young offenders where possible. The Criminal
Justice Act 1985 states that prison sentences should not be imposed on a person under the age of 10,
except for a purely indictable offence (s8). Periodic detention cannot be imposed on offenders aged
under 15 years. The Youth Court cannot impose prison or community-based sentences.

In contrast, gender is not a factor in sentencing (Hall 1998, page B173-4):

‘Difference in gender is not in and of itself a justification for discriminating between offendets; a
female offender should not expect to be treated more favourably than a male.”

Likewise, people of different ethnic or cultural groups must be treated equally, although as Hall notes
(Hall 1998, page B/172-173):

‘the Court should impose the penalty which reflects matters of mitigation atising from the offendet’s
background and personal situation, and which recognises the structure and operation of the society
within which he or she lives, in particular the degree to which the offender’s cultural or ethnic heritage
predominates and any problems of a cross-cultural natutre that may have been expetienced’ ... ‘altet-
native means of rehabilitation which appropriately take account of different cultural or ethnic values
should be utilised.’
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2.2.2 Description of explanatory variables

Logistic regression models determine which statistical factors (explanatory variables) best explain the
probability of an event. For the sentencing logistic models this corresponds to the probability of
receiving a given sentence. In each case the sentence is coded as a dichotomous variable. For example,
when examining the probability of imprisonment, the sentence is coded as either ‘1’ (prison sentence)
or ‘0’ (any other sentence).

The explanatory variables, or factors tested for their influence on sentencing decisions, were also coded
mnto dichotomous variables or discrete groups, even though continuous variables may be tested in
logistic models. This was done to allow for the expected non-linear effects of the continuous variables
on the intermediate sanctions. For example, while it 1s reasonable to expect the probability of impris-
onment to increase as the seriousness of the offence increases, the same would not be expected for
community-based sentences like periodic detention. Instead, the probability of periodic detention 1s
likely to be lower for both low and high seriousness offences than for offences of moderate serious-
ness, as a monetary penalty is more likely for offences of very low seriousness and imprisonment for
those of very high seriousness.

Some variables, such as the previous offending history, can be quantified in a number of ways. For
example, the number of previous proved cases, the time that has passed since the last case, the rate of
offending (convictions per year), and the seriousness of previous cases may all be important factors in
determining an appropriate sentence.

The categories or sub-groupings of each variable were chosen on the basis of the approximate turning
points in the relationships between the variables and the probability of each sentence type, as high-
lighted in the single-variable analyses in Chapters 4-10. For example, offences with seriousness scores
of less than 20 are much more likely to receive a monetary penalty than more serious offences (section
10.2), while offence with a seriousness score of over 365 are more often associated with prison sen-
tences (section 4.2).

For each variable, one category was excluded from the model to act as a reference level to compare
other categories to. For example, for the ethnicity variable, the Maort and Pacific categories were
entered into the model, with a combination group of all other ethnic groups (Pakeha/Other) setving
as the reference group. For the continuous variables (e.g. offence seriousness), the category least likely
to result in imprisonment (e.g. the lowest seriousness level) was selected as the reference level.

The explanatory variables tested in the models cover a range of potential influences on sentencing, as
discussed in the previous section:

. Current seriousness — the seriousness score of the major offence in the current case (L.e.
the seriousness score of the offence resulting in the most serious penalty), coded into five
groups: >0-1 (reference level), >1-20, >20-180, >180-365, >365. The seriousness score
does not measure the actual seriousness of the specific case, but
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rather the average seriousness for the type of offence. As explained in Spier (1998, p10):

‘The seriousness score assigned to each offence is the average number of days of imprisonment im-
posed on every offender convicted of that offence between 1990 and 1994, where the average is taken
over both imprisoned and non-imprisoned offenders. Suppose, for example, that between 1990 and

1994 there were 100 cases of offenders convicted of a particular offence. Of these cases, 50 resulted

in a custodial sentence, and the average length of the custodial sentences imposed on these offenders
was 30 days. The setiousness score for this offence is (30 * 50/100), or 15.”

The reference group for the seriousness variable comprises offences of very low seriousness (>0-
1), which are mainly minor traffic offences, with some property damage offences and other minor
offences such as disorderly behaviour. Offences with a seriousness score of >1-20 include of-
fences such as theft, cannabis use, common assault and breach of periodic detention. Offences
with a seriousness score of >20-180 include offences such as driving while disqualified, burglary,
fraud, and male assaults female (‘domestic violence’). Offences with a seriousness score of >180-
365 include some more serious assaults and indecent assault, robbery and some drug dealing and
serious property offences. Offences with a seriousness score of over 365 (i.e. offences resulting in
average prison sentences of more than a year) are mainly serious types of violent offences such as
aggravated robbery, sexual violation and assaults causing injury.

Current offence type — the offence receiving the most serious sentence in the current case
(imprisonable offences only), coded into nine groups, with property offences acting as the refer-
ence group:

Serious offences against the person: homicide, kidnapping, serious assaults, sexual offences, rob-
bery, and threats to kill or cause grievous harm. Note that ‘offences against the person’ are mainly
violent offences, but also include some offences not necessarily involving violence (e.g. incest).
Serious offences against the person were separated out as serious types of violent offences are
given special recognition in the legislation (see section 2.2.1). Not all the offences in this group are
in the ‘Serious Violent’ category given special recognition for parole purposes.

‘Domestic violence’ this offence group includes the offence categories most often linked with
domestic violence (i.e. male assaults female, assault on a child, common assault - domestic), but
excludes any domestic violence offences that are charged under other codes (e.g. grievous assault).
Domestic violence was separated out as the growth of prosecutions for this offence are strongly
associated with the increased use of supervision in recent years.

Minor offences against the person: less serious offences against the person such as common as-
sault and threats or intimidation.

Property offences: burglary, theft, vehicle conversion, receiving stolen goods, fraud and property
damage.

Drug offences.
Breach of periodic detention: this groups covers all breaches of community-based sentences, but

the name of the group reflects the fact that 95% of the imprisonable offences in this group are
breach of periodic detention, with the



remainder being breach of parole. Other breaches of community-based sentences are either non-
mmprisonable (breach of community service and supervision) or are not offences (community
programme). Breaching a community-based sentence may influence the likelihood of receiving a
further community-based or prison sentence.

Other offences against justice: breach of bail (i.e. failure to appear), escaping custody, breach of a
non-molestation or protection order, and other offences against the administration of justice.

Disorder/other offences: a wide definition of offences against good otdet, including disordetly
behaviour, trespassing, resisting or obstructing an officer, unlawful assembly, possession of a weapon,
offences under the Arms Act, and any miscellaneous offences not covered by other categoties.

Traffic offences: all imprisonable traffic offences, including driving causing death or injury, driving
while disqualified, and driving under the influence of alcohol or drugs.

Current charges - the number of charges proved in the current case, coded into three groups: 1
charge (the reference group), 2-4 charges, 5+ charges.

Plea — recorded guilty pleas (coded as 1) were compared to all other pleas (coded 0). The record-
ing of the plea variable is imperfect as changes of plea from not guilty to guilty during the course
of the case may not always be recorded. Therefore, this variable measures the minimum effect of
a guilty plea.

Previous cases - the number of previous cases proved against the offender, coded into four
groups: no previous cases (first offender) and 1-3, 4-10, 11+ previous cases. First offenders were
the reference group. Only proved cases are recorded in the criminal history data. A ‘first offender’
by this definition may have had previous contacts with the Police (e.g. they may have received a
caution or warning) or other court cases where the offender admits guilt but the case is not for-
mally proved (e.g. offenders who successfully complete Police Diversion and youth offenders dealt
with by a Family Group Conference). All previous proved cases are included (both imprisonable
and non-imprisonable offences).

Accumulated seriousness of previous cases —a weighted sum of the seriousness scores of the
most recent previous cases (up to a maximum of seven previous cases), with the seriousness of the
most recent cases weighted most heavily (the seriousness of the most recent case plus 0.9 times the
sertousness of the next most recent case plus 0.8 times the seriousness of the third most recent
case and so on).! If a person has no previous cases this variable is set at zero. Coded into four

groups: 0-10 (the reference group), >10-60, >60-180, >180.

!'The specification of this variable came from research on recidivism by the Psychological Service, Department

of Corrections. I am grateful to Leon Bakker for sharing the findings of this research.
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The seriousness of the most recent case was also tested separately, but was not found to add
significantly to the analysis.

Time since the most recent case — this was included in the analysis as a long gap between
offences can be considered as a mitigating factor. The time was measured between the current and
last conviction date or the estimated date of release if the last sentence was a prison sentence. For
people with no previous convictions this variable is set to the total number of years in which a
conviction could have occurred (current age in years minus 13 years). For a person convicted
while already serving a prison sentence, the variable is set at zero. Coded into four groups: one
month or less, more than a month to one year, >1-4 years, >4 years (the reference group).

Rate of conviction — the total number of charges ever proved against the offender divided by the
number of years over which proved offending has occurred (the time between the first proved case
and the current case). For an offender with court cases only within a single year this variable is
equal to the total number of proved charges in that year. Coded into three groups: 2 or fewer
charges per year (the reference group), >2-8 charges per year, >8 charges per year.

Previous offence types — the offence type of the most recent case prior to the current case, coded
mto six groups: offence against the person, property offence, drug offence, offence against justice,
traffic offence, other offence. These variables were not found to add significantly to the analysis
during initial tests, so were dropped from the final analysis. Two previous violent offence variables
were also tested (any previous violent offence and any previous serious violent offence), but these
were also dropped from the final analysis.

Previous breach — whether the offender has ever breached any community-based sentence (peri-
odic detention, community setrvice, supetvision, parole) prior to the current case.

Most recent sentence — the sentence received in the most recent case prior to the current case,
coded into seven groups: prison, periodic detention, community programme, community setrvice,
supervision, monetary penalty (the reference group) and other sentences (including no sentence).

Previous sentences — whether the offender has ever received a previous sentence of each of
seven types: prison, periodic detention, community programme, community service, supervision,
monetary penalty (the reference group) and other sentences (including no sentence). To avoid
overlap between variables, the most recent sentence is excluded. For example, if the most recent
sentence was a prison sentence, the previous prison sentence variable indicates whether there have
also been other prison sentences in the past.

Age — age in years on the date the current case was finalised, in four groups: <17, 17-19, 20-29,
30+. The small number of offenders with an unknown date of birth were excluded from the data.
The 20-29 age group was chosen as the reference group as



special consideration may be give to both younger and older offenders. Children aged under 10
years cannot be prosecuted and children aged 10-13 can only be prosecuted for murder or man-
slaughter. Most offenders aged under 17 years are dealt with by Family Group Conferences rather
than by the courts, and so do not appear in the data used in this study. Of those who do go to
court, many are dealt with solely by the Youth Court, which cannot impose prison or community-
based sentences.

e Sex — females were coded as 1, males (and the 0.1% of people of untecorded sex) were coded as

0.

e Ethnicity — coded into three groups: Miori, Pacific and any other ethnic group (the reference
group). The 22% of people of unknown ethnicity were included in the reference group. Coding
unknowns (some of whom will be Maori or Pacific peoples) this way means that any ethnicity-
related effects will be slightly less significant than they would otherwise have been. This was seen
as preferable to excluding all unknowns from the data, as this would have significantly biased the
offence distribution, given that 95% of the people with an unrecorded ethnicity are traffic offend-
ers.

This variable list 1s by no means exhaustive of the potential factors influencing sentencing. Factors
that could not be quantified from the current statistical data collections could not be included. For
example, many of the aggravating and mitigating factors outlined in the previous section could not be
quantified. Also, better results may have been achieved by more extensive testing of different transfor-
mations of the variables given above. In particular, the interaction effects of different combinations
of these variables were not extensively tested. (A potentially key interaction - that between previous
cases and current seriousness - was tested, but was not found to add a great deal to the significance of
the models.)

2.3 Fitting and testing of the logistic regression models

Logistic regression models determine which statistical factors (explanatory variables) best explain the
probability of an event. For the sentencing logistic models this corresponds to the probability (statis-
tical risk) of receiving a given sentence. Separate models were developed for each of the sentences
examined: imprisonment, suspended prison sentences, periodic detention, community service, com-
munity programme, supervision and monetary penalties. In each case the outcome 1s coded as a
dichotomous variable. For example, when examining the probability of imprisonment, the sentence 1s
coded as either ‘1’ (prison sentence) or ‘0’ (any other sentence).
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The statistical software procedure SAS-Logistic' was used to fit all the models. The variables that had
a significant influence on predicting the probability of each sentence type were determined by a stepwise
elimination procedure, with the entry and exit criteria set at a significance level of 0.05. That 1s, only
variables which had a significant effect at the 95% confidence level were included in the final model.
The significance of each model was estimated using the log likelihood ratio statistic, which tests the
mternal fit, or closeness of fit of the model to the data used to construct the model. The significance
of the residuals (the error terms) was also tested.

Because a good fit may be achieved by chance if enough variables are tested, the models were also
tested on unseen data. That is, each model was developed on one set of data and the fit of the model
was tested on another equivalent set of data. In this initial test phase, models were fitted for each
sentence type to half of the 1995 data (the ‘fitted data’) and tested on the other half of the 1995 data
(the ‘test data’). These data-sets were selected by taking cases finalised 1n alternate months, so that any
change in sentencing practice within 1995 would not bias the results.

The general predictive accuracy of each model over the range of predicted probabilities was then
tested by plotting the actual proportion of offenders receiving each sentence against the predicted
proportion at different levels of predicted sentence use. Good general predictive accuracy is achieved
if the actual values are close to the predicted values for different levels of probability. For example, if
a group of offenders has a 50% predicted probability of imprisonment according to the model, do
close to half of them actually receive a prison sentence? The accuracy of predictions was also tested
by checking the predicted probability against the actual percentage of people receiving each sentence
across the full range of each variable.

If the fit to the test data was reasonable, a final 1995 model was estimated for each sentence type using
all the 1995 data. The most significant explanatory variables in this model (those with the highest Chi-
square value) indicate the statistical factors most strongly influencing current sentencing practice. The
magnitude of the independent effect of each variable is given by the odds ratio, the ‘relative risk’ or
amount by which that variable increases or decreases the probability of receiving the sentence being
examined relative to the reference group.

If sentencing practice with respect to these statistical variables has not changed over time, the model
derived from the 1995 data should fit the data from other years equally well. That is, a person with
similar statistical characteristics should have a similar probability of receiving any given sentence in
different years if sentencing practice has not changed (assuming there have not been major changes in
the average value within sub-categories of continuous variables)

' SAS is an integrated system of software providing data management, analysis and presentation tools from the
SAS Institute, Cary, NC, USA.
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The 1995 model was used to calculate the probability of receiving each sentence in each of the other
years (1983, 1987, 1991) and this predicted probability was compared to the actual proportion of
offenders receiving each sentence in these years. The fit of the 1995 model to each year was compared
graphically by plotting the actual probability against the predicted probability for each year. In addi-
tion, the effect of specific variables on changes in sentencing practice were assessed by comparing the
actual and predicted probabilities for 1995 with each of the other years for each variable.

The same methods wete used to analyse the probability of receiving no sentence (Appendix I) and the
probability of reconviction (Appendix II).
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3 Explanatory variables: trends and
relationships

3.1 Relationships between selected explanatory variables

An understanding of the interrelationships between explanatory variables is required to assist with
mterpreting the relationships between these variables and the use of different sentences.

For example, the choice of sentence is likely to be influenced to a significant extent by the seriousness
of the offence committed. Very serious offences will almost always result in imprisonment, while
minor offences will more often result in a fine. Therefore, any other variable that is correlated with
sertousness will also be correlated with the probability of receiving a prison sentence. The indepen-
dent effect of that variable may actually be less once the effect of seriousness is taken into account.
Conversely, some of the apparent effect of seriousness may be due to other factors.

Most of the variables used in this study show some relationship with the seriousness of the current
major offence (Figure 3.1). The average seriousness tends to increase as the number of charges in the
current case increases, at least over the range from one to about six charges. People convicted on
several charges in their current case also tend to have a more extensive past criminal history (Table 3.1).

The average seriousness also increases with the weighted sum of previous seriousness scores, the rate
of conviction (Le. the frequency of offending or number of charges proved per year) and the number
of previous proved cases, although the difference in the average seriousness score is not great between
offenders with a few and those with many previous cases.

The average seriousness score for first offenders is anomalous in that it is higher (at 46) than the
average for offenders with one previous case (35). This result is almost certainly due to the diversion
of many first offenders who have committed offences of relatively low seriousness, as offenders suc-
cessfully diverted through the Police Adult Diversion Scheme do not have their outcome recorded as
a proved case (and therefore they do not appear in the data used for this study). Hence, first offenders
who do appear in the data tend to have committed more serious offences.
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Figure 3.1: Relationship between the average seriousness score (on the y-axis) and selected
variables, 1995
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The offence categories used in this analysis have very different average seriousness scores, the highest
average being for serious offences against the person (homicide, serious assault, kidnapping, robbery
and sexual offences). Traffic offenders are notable for their low values for all the criminal history
variables (Table 3.1). In particular, people convicted for the less serious types of traffic offences form
a very large proportion of first offenders.

If the most recent case prior to the current case resulted in one of the more serious sentences, espe-
cially imprisonment, the current case also tends to be more serious and the offender 1s more likely to
have an extensive previous criminal history.
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Table 3.1: Average values of selected variables by current offence and previous ctiminal
history, 1995

Variable Category Current seriousness  Current charges Previous cases

Rate of conviction! Previous seriousness?

Average value for each variable

Current 1 26.3 1.0 7.0 2.1 73.5
charges 2-4 51.4 2.4 8.7 3.3 94.5
5+ 115.0 10.3 9.8 8.3 133.7
Current  Setious against person 504.0 2.9 7.7 3.5 147.6
offence Domestic violence 26.3 1.5 7.7 1.8 84.5
Minor against person 7.0 1.6 7.4 2.4 75.0
Propetty 33.0 3.2 8.2 4.4 106.3
Drugs 36.0 1.7 8.7 2.3 88.1
Bteach pd 11.8 1.9 10.6 4.3 129.2
Other against justice  22.5 2.2 9.6 3.9 129.3
Disorder/other 6.3 1.4 9.2 3.0 96.8
Traffic 9.3 1.5 6.5 2.0 52.9
Previous 0 46.1 2.0 0.0 2.0 0.0
cases 1-3 34.7 1.9 1.9 2.5 41.9
4-10 35.7 1.9 6.5 2.9 105.2
11+ 44.9 2.4 20.4 3.9 157.9
Previous  0-10 33.1 1.7 2.3 1.8 1.5
seriousness >10-60 32.6 1.9 9.3 2.7 33.2
>60-180 42.0 2.4 13.5 4.1 104.6
>180 76.5 2.7 13.4 5.3 494.7
Rate of <= 2 charges per year 31.7 1.4 4.5 1.0 49.5
conviction 2-8 charges per year  406.6 24 12.3 4.0 125.2
>8 charges per year  71.2 6.2 10.5 13.8 165.2
Time since 1 month or less 45.9 2.1 12.3 5.3 166.3
previous  >1 month-1 year 38.1 2.3 10.7 4.1 111.0
case >1-4 years 44.8 2.0 8.0 2.0 85.6
>4 years 35.0 1.7 1.9 1.3 19.5
Most Prison 82.0 2.9 15.6 5.7 309.8
recent Periodic detention 37.9 2.2 11.7 3.7 121.0
sentence  Comm. setrvice 45.7 2.5 11.6 4.2 156.4
Comm. programme  30.4 1.8 6.9 2.4 69.2
Supetvision 41.5 2.3 9.4 3.8 122.0

! Proved charges per year between the date of the first and current proved case.
2 Weighted sum of the seriousness score of the seven previous cases.

Most youth offenders (those aged less than 17) are diverted from the formal court process, leaving only
the most serious offenders to be dealt with by the courts. Hence those young people who do have a
proved case recorded in the data-base tend to have
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committed a very serious offence (Table 3.1). They also most often appear as ‘first offenders’ (or more
accurately as offenders with no previous recorded proved case). For adult offenders the main trend 1is
an increase in the number of previous cases through the late teens and twenties.

Females are more likely than males to be convicted for offences of low seriousness, to have fewer
previous cases and to have a lower past seriousness score (Table 3.2). Miori and Pacific offenders have
a higher average seriousness scote for the current major offence than Pakeha/Other offenders (i.e. all
non-Maori, non-Pacific ethnic groups combined). Maori offenders are also more likely to have several
previous cases and a higher past seriousness score.

Table 3.2: Average values of selected variables by demographic group, 1995

Variable Category Current seriousness  Current charges Previous cases

Rate of conviction! Previous seriousness?

Average value for each variable

Total All variables 39.5 2.0 7.7 2.9 83.6
Age <17 202.7 5.1 0.8 7.9 80.6
17-19 38.2 2.1 2.5 5.0 67.2
20-29 34.8 2.0 8.0 2.9 91.7
30+ 40.5 1.9 10.3 1.6 81.7
Gender Female 23.9 2.3 4.2 2.5 41.9
Male 42.2 2.0 8.3 3.0 90.8
Ethnicity Miori 46.3 2.2 9.7 3.3 121.0
Pacific 60.5 2.0 5.6 2.8 90.8
Pakeha/Other 39.1 2.0 7.8 2.9 69.8

! Proved charges per year between the date of the first and current proved case.
> Weighted sum of the seriousness score of the seven previous cases.

3.2 Trends in the explanatory variables

The recent trends in sentence use have been influenced by changes in the type of offences dealt with
by the courts, as documented in a previous report (Triggs 1998). In particular, the criminal courts are
dealing with more serious offences on average now than a decade ago. Between 1983 and 1995, the
average seriousness of offences in this analysis increased by over 50% (Table 3.3). This is due to a
combination of factors:

e The number of serious offences (especially violent offences and offences against justice) recorded
by the Police has increased more rapidly than the number of less serious offences (such as property
offences).

e Anincrease in the use of alternatives to court prosecution and sentencing, including a greater use

of warnings and cautions for less serious offences, the diversion of adult first offenders through
the Police Adult Diversion Scheme from the late 1980s, and
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the use of Family Group Conferences for most youth offenders (aged under 17) following the
mtroduction of the Children, Young Persons, and Their Families Act 1989.

e The decriminalisation of a number of less serious offences, notably minor traffic offences (al-
though this has had most effect on non-imprisonable offences, which are excluded from the present
analysis).

Table 3.3: Average values for selected variables and the petcentage change in the average
between 1983 and 1995

1983 1987 1991 1995 Percent change
Current seriousness 25.9 30.8 31.9 39.6 53.0
Current charges 1.8 1.9 1.9 2.0 11.9
Previous cases 3.9 4.7 6.8 7.7 96.4
Previous setiousness 54.2 62.4 68.0 83.7 54.6
Rate of conviction 2.7 2.7 2.6 2.9 5.6
Time since previous case 5.4 4.7 4.2 3.8 -28.4
Previous prison sentences 0.65 0.71 0.89 1.05 61.8
Previous pd sentences 0.42 0.63 1.16 1.57 272.6
Previous comm. programme/cate - 0.02 0.04 0.06 -
Previous comm. service 0.03 0.05 0.12 0.25 709.2
Previous supervision/probation  0.30  0.28 032 0.36 19.3

A new finding is the extent of the increase in the average number of previous court cases per offender
(Table 3.3). This has almost doubled, from an average of under four previous cases per offender in
1983 to almost eight previous cases in 1995. The average past seriousness (the weighted sum of the
previous seven seriousness scores) has also increased significantly, with a shorter average time since the
most recent past case.

Although the average number of previous cases has increased, the overall rate of conviction (the
number of proved charges per year) has changed relatively little. Thus, while the average number of
proved charges per year has hardly changed, the average number of previous cases has still increased
due to an increase in the average number of years over which convictions have accumulated, as dis-
cussed below, as well as a slight increase in the number of proved charges per case.

The average number of previous prison and community-based sentences has also increased between
1983 and 1995, especially for periodic detention and community service. As community service was
only imntroduced in 1981 and has increased in use greatly since then, the marked increase in the number
of previous community service sentences per person is not surprising. Community programme (for-
merly community care) was not introduced until 1985, so no percentage change over the 1983-95
period 1s shown.
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These trends have been strongly influenced by the decreasing number of first offenders whose court
cases result in a proved outcome. For example, just under half of the total increase in the average
number of previous cases per offender is due to a reduction in the number of first offenders. The
number of proved, imprisonable cases involving first offenders has decreased by 35% between 1983
and 1995. Far fewer first offenders appear in the proved case statistics in 1991 and 1995 compared to
1983 and 1987, due to the large number of first offenders who go through the Police Adult Diversion
Scheme (who have their cases withdrawn) and due to the processing of most youth offenders aged
under 17 through Family Group Conferences.

The first offenders who do appear in the proved case statistics by 1995 had also committed more
serious offences (an average seriousness of 46) compared to 1983 (average seriousness 17), as the less
serious cases are more likely to be diverted. By 1995, a number of people who appear to be ‘first
offenders’ according to their official criminal histories may in fact have made an appearance at a Family
Group Conference or have been diverted as adults.

However, even if first offenders are excluded from the analysis, there is still a significant increase in the
average number and seriousness of previous cases. There were almost twice as many offenders in
1995 than i 1983 who had six to ten previous proved cases and over three times as many offenders
who had more than ten previous proved cases. In contrast, the number of offenders with one previous
proved case showed a small decrease and the number of offenders with two to five previous cases
showed only a small increase.

The increasing number of offenders with a large number of previous cases is largely a reflection of the
growing number of older offenders (especially offenders aged 30 or more) and their increasing average
length of ‘criminal career’, with an associated increase in their number of previous convictions. Be-
tween 1983 and 1995 the number of proved, imprisonable cases mvolving people aged 30 or more
doubled, while the number of older offenders with more than ten previous cases increased by over five
times. The average number of years between the first and last recorded case (the current ‘criminal
career’ length) increased from 7.5 years in 1983 to 14.3 years in 1995 for offenders aged 30 or over.

The number of proved cases mnvolving people aged 25-29 has also increased significantly (by 79%),
while the number of these offenders with more than ten previous cases increased by over three times.

The average ‘criminal career’ length for 25-29 year olds increased from 6.4 years to 8.6 years over the
1983 to 1995 period.

In comparison, the number of proved cases involving people aged 20-24 showed a smaller overall
mncrease (18%), although the number with more than ten past cases increased by 64%. The number of
proved cases involving people aged 17-19 decreased slightly between 1983 and 1995 and there are
seven times fewer proved court cases involving youth offenders (aged less than 17), mainly due to
diversion of youth offenders from the formal court process following the introduction of the Chil-
dren, Young Persons, and Their Families Act 1989.
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Thus, there have been significant changes since 1983 in both the type of offences and the type of
offenders dealt with by the courts. These changes would be expected to have a significant impact on
the type of sentence imposed, even if sentencing practice on a case-by-case basis has not changed. In
this report, each sentence is examined to quantify the extent of the changes and to assess whether
sentencing practice has also changed.
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4 Imprisonment

4.1 Background

Imprisonment 1s the most serious sentence available in New Zealand. This analysis groups all types of
prison sentences together, including corrective training, life imprisonment and preventive detention.
Corrective training is a short prison sentence for 16-19 year old offenders. Life imprisonment and
preventive detention are sentences of indeterminate length (for which a minimum of 10 years must be
served), used respectively mainly for murder and serious repeat sex offences. Suspended prison sen-
tences are not included as a prison sentence (see Chapter 5).

The Report of the Penal Policy Review Committee (1982, page 42) made it clear that imprisonment
should be considered the sanction of last resort, to be used only for offenders who represent a serious
threat to the life or personal security of others, or who commit serious property crimes, or whose
behaviour violates fundamental values, or who wilfully fail in carrying out the obligations imposed
under other types of sentences. These principles were enacted by the Criminal Justice Act 1985.

This chapter examines which statistical factors most influence the use of imprisonment sentences,
looking first at the variables individually and then at their combined effects using multivariate model-
ling techniques. Changes in the use of imprisonment are analysed in the final section of this chapter.

4.2 Single variable analysis of current factors influencing sentencing

The probability of receiving a prison sentence is associated with a range of factors, from the serious-
ness of the current offence and the past history of the offender (Figure 4.1) to the type of offence and
offender. Overall, 9% of the offenders who had a proved case in 1995 received a prison sentence.
The probability of imprisonment increases from almost zero for offences with a low seriousness score
to over 70% for offences with a seriousness of 450 or more (Figure 4.1a). Given that the offence
seriousness 1s measured by the average (over a large number of cases) of the number of days of
imprisonment imposed for each offence type, the very strong relationship between the seriousness
score and the probability of receiving a prison sentence is to be expected. The probability of impris-
onment tends to be between 70-90% even for offences that are, in general, considered to be extremely
serious (such as offences with an average seriousness score of over 1000), indicating that the individual
circumstances of the case or offender have an influence even for very serious offences.
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Figure 4.1: Percentage of offenders receiving a prison sentence in 1995 for selected variables
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Notes: Current seriousness (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;

then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past
seriousness is runded to the nearest 20. Years since previous offence (or since end of previous prison

sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.
Although all the other variables examined are also strongly associated with the probability of receiving
a prison sentence, no single value of any other factor alone predicts much more than a 40% probability
of imprisonment. Also, some of the relationship between
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these variables and the use of imprisonment may be due to interaction effects between the offence
seriousness and other variables.

For example, the probability of receiving a prison sentence tises sharply with the number of current
charges proved against the offender, mainly for the first six charges (Figure 4.1b). Thus, only 4% of
offenders convicted on one charge recetved a prison sentence, compared to 36% of offenders con-
victed on six charges (i.e. six separate offences prosecuted as one court case). However, the average
seriousness score of a case and the number of current charges are correlated, such that people with a
smaller number of charges also have a lower average seriousness score. Therefore, some of the rela-
tionship between the number of charges and the probability of a prison sentence 1s likely to be due to
the higher average seriousness of the current major offence in cases involving multiple charges.

Most other variables are also correlated with offence seriousness (section 3.1). The combined effect
of all variables can be taken into account using multivariate modelling, as discussed in the following
section.

The criminal history of the offender 1s also important. The more previous cases an offender has, the
more likely the outcome of the current case will be a prison sentence (Figure 4.1c). Beyond about 20
previous cases the trend levels out at around 20-25% of offenders receiving a prison sentence. A
history of serious offending is also more likely to result in a prison sentence. People with a high rate of
conviction (i.e. frequent offenders) also have a higher probability of imprisonment, while people who
have not been convicted for a number of years are less likely to be sent to prison.

The percentage of offenders receiving a prison sentence 1s higher if the most recent sentence prior to
the current case is also a prison sentence (38%), than if the previous sentence was periodic detention
(14%), community programme (13%), supervision (10%), community service (4%) or a monetary

penalty (4%).

A smaller proportion of proved cases with a female defendant result in a prison sentence (3%) than for
males (10%). Maori have a higher proportion of cases resulting in a prison sentence (12%) than either
Pacific peoples (10%) ot Pakeha/Other (8%). Teenagets have a lower rate of imptisonment (7%) than
adults of all ages (8-10%). However, all of these groups have very different profiles in terms of both
the type and seriousness of offending and in terms of their criminal history (section 3.1). The multivariate
model (see following section) takes account of these differences, so that the independent effect of
demographic variables can be assessed.

By offence group, serious offences against the person have by far the highest imprisonment rates. For
this offence group (which includes homicide, setious assault, robbery, and sexual offences), 46% of
proved cases result in a prison sentence. Imprisonment rates per proved case for other offence groups
are 16% for breach of periodic detention, 14% for other offences against justice, 10% for domestic
violence and property offences, 7% for drug offences, and 4-5% for minor offences against the per-
son, disorder offences and traffic offences (imprisonable offences only).
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4.3 Multivariate analysis of current factors influencing sentencing

4.3.1 The fit and accuracy of the 1995 model

The logistic regression models of the probability of imprisonment achieved a significant overall fit to
both the full and half 1995 data, as indicated by log likelihood ratios significant at the 0.0001 level of
probability and a non-significant residual (unexplained variation) term.

The results of the test phase (Figure 4.2) indicate that the prison model achieves a good general
predictive accuracy. That 1s, when the actual imprisonment rates are plotted against the probability of
imprisonment predicted by the model, the results are close to the ideal line (the ideal line being where
the actual probability 1s equal to predicted probability).

One of the potential problems of developing the regression models is that a good fit to the data may
be achieved by chance by testing a large number of variables. To check whether this is a problem, the
model was tested on unseen data. The outcome of this test showed that the results were equally good
when the model developed using one half of the 1995 data (the ‘fitted data’) was used to predict
probabilities on the other, unseen half of the 1995 data (the ‘test data’).

Figure 4.2: Plot of the predicted probability versus the actual proportion of offenders receiv-
ing a prison sentence, 1995 fitted and test data
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Not only was the fit good, but the model was able to discriminate over the full range of probability.
Thus, certain combinations of factors identified offenders with close to a 100% probability of impris-
onment, while other offenders had nearly a zero risk of imprisonment. However, only a small number
of offenders have a high risk of imprisonment, while the vast majority have a very low risk. This
skewed distribution of the numbers in each risk group (i.e. at each level of predicted probability) has
significant implications for the introduction of sentences that act as alternatives to prison. These
implications are discussed in more detail in section 11.4.2.

4.3.2 Results of the 1995 model

The results of the 1995 logistic regression model show the factors that are most important in deter-
mining the likelthood of a prison sentence (Table 4.1). Combining all variables into one model allows
the relative importance of the various factors to be accounted for. The table is ordered by variable type
to assist with the comparison between categories. The ‘rank’ column indicates the approximate rela-
tive significance of each variable in the model, with the most significant category (the highest Chi-
square value) ranked ‘1’. Variables that are not significant are shown as . A large number of
variables have an effect on the probability of imprisonment and most are significant at a probability of
0.0001. As a whole the model is highly significant, with a probability value for the log likelihood ratio
of less than 0.0001.

The odds ratio is a measure of the relative risk of imprisonment. An odds ratio of less than 1.0 means
that offenders with that characteristic are less likely to receive a prison sentence relative to the refer-
ence group, if all other factors are equal. Conversely, odds ratios of more than 1.0 indicate a greater
probability of imprisonment. For example, an offender charged with five or more offences, who is in
every other way statistically the same as someone charged with one offence, 1s much more likely to
recetve a prison sentence (the odds ratio or relative risk is 6.2).

The results indicate that the seriousness of the major offence and the number of proved charges in the
current case are major contributors to the probability of imprisonment. In particular, people who
have committed offences of high seriousness or who have committed several offences have a high risk
of imprisonment relative to the reference groups (1.e. offences of very low seriousness and one charge).?

3 The very low setiousness (reference) group ( seriousness scores of >0-1) are mainly minor traffic offences and
other minor offences such as property damage and disorderly behaviour. The >1-20 group includes offences
such as theft, cannabis use, common assault and breach of periodic detention; the >20-180 group include
driving while disqualified, burglary, fraud, and male assaults female; the >180-365 group include some more
serious assaults, robbery and serious property offences; the high seriousness group (>3065) is mainly serious
types of violent offences (e.g. aggravated robbery, sexual violation and assaults causing injury) or Class A drug
dealing.
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Table 4.1: Logistic regtession model of the probability of imprisonment, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 1.157 4.0 0.0444 37
>20-180 4.006 479.2 0.0001 6
>180-365 17.027 803.2 0.0001 3
>365 52.918 1379.4 0.0001 2
Current charges 2-4 2.324 608.4 0.0001 5
5+ 6.240 1458.8 0.0001 1
Current offence Setious against person 3.298 334.8 0.0001 7
Domestic violence 1.344 20.3 0.0001 22
Minor against person  1.594 28.9 0.0001 20
Drugs 1.415 28.7 0.0001 21
Breach pd 2.820 242.8 0.0001 9
Other against justice ~ 1.730 32.4 0.0001 19
Disorder/other - - - -
Traffic 0.887 7.4 0.0065 30
Plea Guilty 0.813 17.8 0.0001 24
Gender Female 0.518 112.1 0.0001 14
Age group <17 0.158 151.2 0.0001 10
17-19 - - - -
30+ 1.090 5.7 0.0165 33
Ethnicity Miori - - - -
Pacific - - - -
Most recent sentence Prison 4.088 788.0 0.0001 4
Periodic detention 1.631 120.1 0.0001 13
Comm. programme 1.391 5.0 0.0252 34
Comm. service 0.785 7.3 0.0067 31
Supetvision 1.276 9.5 0.0021 28
Previous sentence Prison 1.616 120.9 0.0001 12
Petiodic detention 1.159 8.6 0.0034 29
Comm. programme 1.137 6.2 0.0129 32
Comm. service - - - -
Supetvision 1.080 4.8 0.0292 35
Previous offence Breach cbs 1.189 18.8 0.0001 23
Previous proved cases 1-3 0.832 12.1 0.0005 27
4-10 - - - -
11+ 1.097 4.4 0.0363 36
Previous seriousness >10-60 1.578 55.4 0.0001 18
>60-180 1.863 97.0 0.0001 17
>180 2.010 104.6 0.0001 16
Time since previous case 1 month or less 3.933 334.4 0.0001 8
>1 month-1 year 1.987 104.7 0.0001 15
>1-4 years 1.279 12.4 0.0004 26
Rate of conviction 2-8 chatrges per year - - - -
>8 charges per yeat 1.650 122.0 0.0001 11

Note: An odds ratio of >1.0 indicates a high relative r1sk (1.e. more likely to recetve this sentence than the reference group).
The most significant variable (highest Wald Chi-square, lowest probability P), is rank ‘1°.
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The type of offence committed 1s also important, even when the average seriousness 1s also taken into
account. Serious offences against the person (homicide, serious assault, robbery and sexual offences)
have a disproportionately high rate of imprisonment, as expected given the clear directions regarding
serious violence in the Criminal Justice Act 1985 and its later amendments. Other types of offences
against the person and drug offences are also more likely to result in a prison term, all other things
being equal. Traffic offences are the only offence group with a lower relative risk of imprisonment
than the reference group (property offences).

A prison sentence is also more likely if the offender is being sentenced for a breach of periodic
detention or another offence against justice (e.g. breach of bail, escaping custody, obstructing justice)
or has ever breached any community-based sentence in the past. Presumably this is because the of-
fender has shown an inability to comply with the conditions of other sentences. Similarly, if the
offender has already served a serious sentence (prison or periodic detention), especially as the most
recent sentence prior to the current conviction, the likelthood of imprisonment is increased.

Other factors relating to the past behaviour of the offender are significant, but account for a much
smaller percentage of the variation explained by the model. Higher relative risks of imprisonment are
associated with very high rates of conviction (i.e. frequent offenders), a very large number of previous
cases, a high accumulated seriousness of previous offending and a short time since the most recent
previous case.

The age of the offender is also of some relevance. The very low odds ratio for offenders aged under
17 (0.158) relative to adult (20-29 year old) offenders, indicates that they have a very low relative
probability of receiving a prison sentence once other factors have been taken into account. This result
reflects the strong guidance on the use of non-custodial sanctions for youth offenders, as enacted by

the Criminal Justice Act 1985 and the Children, Young Persons, and Their Families Act 1989.

The fact that the actual percentage of offenders aged under 17 years old receiving imprisonment is
only slightly lower (at 7%) than for adult offenders (8-10%) is explained by the very different character-
istics of youth offenders who have their case proved. In particular, the average seriousness score for
youth offenders is six times the average for adult offenders (section 3.1), as in general only the more
serious cases involving youth offenders are dealt with by the courts.

So far all the factors presented have had an effect in the expected direction. The one apparently
counter-intuitive result in the model is the lower probability of a prison sentence for people with one
to three previous cases, compared to first offenders, all other things being equal. Given that this
variable 1s one of the less significant in the 1995 model and did not occur in models for other years, this
may indicate an error due to chance.

However, there 1s another possible explanation of this result. The Police Diversion Scheme, intro-
duced in the late 1980s and recently expanded, diverts a large number of first offenders who have
committed less serious offences, including many offences that
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are considered quite serious, but where the particular circumstances of the offence are at the lower end
of the average for the offence. Diverted offenders do not receive a conviction and therefore do not
appear in data used for this study. Therefore, by 1995, first offenders who do get convicted not only
have a much higher average seriousness score (46 in 1995 compared to 17 in 1983), but may also have
committed offences that are more serious relative to the average for the particular offence types on
which the average seriousness score is based.

The low relative probability of imprisonment for women is another interesting finding. The low
imprisonment rate for women compared to men is well documented (3% of cases involving imprisonable
offences result in imprisonment compared to 10% for men), but this difference can be partly explained
by the different characteristics of female offenders. For example, women tend to commit offences of
lower seriousness (the average seriousness score for cases involving women is 23 compared to 42 for
men), women are less likely to commit violent offences, and women have fewer previous convictions
on average than men (4.2 previous cases compared to 8.3 for men). The results of the logistic model-
ling indicate that even after taking these differences into account, women are less likely to receive a
prison sentence than men.

Neither Mioti nor Pacific peoples were more likely to receive a ptison sentence than Pakeha/Other
offenders. The higher rate of imprisonment for Miori offenders (12% of cases involving imprisonable
offences result in imprisonment for Maoti compated to 10% for Pacific and 8% for Pakeha/Other
ethnic groups) is therefore explained by differences in the seriousness of offending and the criminal
histories of Maori offenders. For example the average seriousness score was 46 for Maori offenders,
61 for Pacific peoples and 39 for Pakeha/Other offenders, while the average number of previous cases
was 9.7 for Miori, 5.6 for Pacific peoples and 7.8 for Pakeha/Other offenders.

4.4 Changes in the use of imprisonment

The percentage of all proved cases that result in a prison sentence for imprisonable offences has
fluctuated between 8% and 10% between 1982 and 1997, with little overall change (Figure 4.3).

However, the significant increases in the average seriousness of offences and in the proportion of
persistent offenders being dealt with by the courts over this period (section 3.2) should have led to an
increase in the percentage of offenders imprisoned, if sentencing practice has not changed over time.

The effect of these trends can be accounted for by using the logistic model developed using 1995 data
to predict the probability of imprisonment for the offenders in eatlier years. For example, an offender
in 1983 who has the same criminal history and current case characteristics as a person in 1995, as
measured by the variables used in this study, would have the same predicted probability of imprison-
ment. The predicted probabilities can then be compared to the actual proportion of people receiving
a prison sentence in
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each year. Any difference between the actual and predicted probability is therefore due to changes in
sentencing practice, at least with respect to the statistical variables used in this study.

Figure 4.3: The percentage of proved cases resulting in a prison sentence for imprisonable
offences, 1982-1997
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The results suggest that there has been a change in sentencing practice. Estimated changes in sentenc-
ing practice over the range of imprisonment probabilities are illustrated in Figure 4.4. The data points
in the 1983 line all lie considerably above the dotted line (at which the actual equals the predicted
probability). This indicates that a statistically equivalent offender would have had a higher probability
of receiving a prison sentence in 1983 than in 1995. For example, 63% of offenders whose predicted
(1995) probability of imprisonment is 50% actually received a prison sentence in 1983. Offenders
were also slightly more likely to receive a prison sentence in 1987 and 1991 compared to 1995.

Some changes in sentencing practice would be expected, given the legislative changes since 1983. For
example, the decrease in the use of imprisonment in the mid 1980s reflects the introduction of pre-
sumptions against the use of imprisonment for less serious property offences and youth offenders in
the Criminal Justice Act 1985. The introduction of the suspended prison sentence in 1993 is partly
responsible for the decrease between 1993 and 1994. Further information on changes in imprison-
ment rates by offence type 1s given in Triggs (1998, page 80).

Opverall, an estimated 5.8% of offenders would have been expected to receive a prison sentence in
1983 1if 1995 sentencing practices had been applied in 1983, compared to the actual figure of 9.5%
(Table 4.2). As expected, given the Criminal Justice Act 1985 changes, the actual imprisonment rate
decreased between 1983 and 1987 even though the statistical trends would have predicted an increase.
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Figure 4.4: Comparison among years of the actual and predicted probabilities of imprison-
ment, with predictions made using the 1995 model
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Similarly, there was a slight drop in the actual imprisonment rate between 1991 and 1995, whereas a
significant increase would have been predicted. It is possible that the change in sentencing practice
may also have been influenced by trends in other factors (such as the prevalence of aggravating or
mitigating circumstances in individual cases) that could not be quantified in this study.

Actual imprisonment rates for offences of the same setiousness are similar for 1983 and 1995 (Figure
4.5-1a). However, the predicted values for 1983 are below the actual values for offences up to a
sertousness score of about 300, indicating that these offences were more likely to receive a prison
sentence in 1983 than they would have been 1n 1995 (Figure 4.5-1b, Table 4.2). Offences with a
seriousness score of 180 or less (that is, most offences other than the more serious violent, sexual and
drug dealing offences) were almost twice as likely to receive a prison sentence in 1983 than they would
have been had 1995 sentencing practices applied.

The reason that the predicted line for 1983 is lower than the predicted line for 1995 1s that people
convicted of offences of low to moderate seriousness in 1983 had other characteristics that made
them less likely to receive a prison sentence than the average offender in 1995. For example, offenders
whose major offence was in the seriousness range 100-200 had an average of 5.2 previous cases and
1.1 previous prison sentences in 1983 compared to 8.7 previous cases and 1.6 previous prison sen-
tences in 1995.
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Table 4.2: Actual percentage receiving imprisonment for each variable and year and predicted
percentage based on 1995 sentencing practice

Variable Category Actual % Predicted %
1983 1987 1991 1995 | 1983 1987 1991 1995
Total All variables 9.5 8.0 9.0 9.1 5.8 6.2 7.8 9.1
Cutrrent >0-1 1.8 1.1 0.8 1.3 1.6 1.6 1.0 1.3
seriousness >1-20 4.7 3.6 4.6 5.3 2.4 2.5 3.7 5.3
>20-180 222 186 192 171 | 136 142 169 171
>180-365 42.0 443 48.0 459|374 393 43.0 459
>365 75.6  77.8 820 67.6]68.0 70.0 70.6 67.6
Current Serious against person  48.8 54.6 584 462 [ 428 473 499 462
offence Domestic violence 10.1 105 159 95 6.3 7.6 10.5 9.5
Minor against person 85 65 58 49 |44 44 51 49
Property 11.3 84 109 11.0 | 6.8 6.8 9.6 10.9
Drugs 47 53 77 73 |36 42 62 73
Breach pd 324 272 21.0 156 | 11.8 125 14.6 15.6
Other against justice 268 200 19.6 139|168 146 155 139
Disorder/other 46 35 45 39 |31 32 42 41
Traffic 47 45 45 46 |28 34 45 46
Previous 0 1.4 1.3 1.9 2.4 0.9 11 1.7 2.5
cases 1-3 5.6 3.3 3.2 4.1 2.6 2.4 2.7 4.1
4-10 17.2 122 92 9.1 105 9.0 79 9.0
11+ 292 246 21,5 187 [20.0 19.8 19.1 187
Most recent  Prison 37.8 371 392 37.6 | 309 335 362 376
sentence Petiodic detention 257 185 150 13.6 ] 126 122 129 13.6
Comm. programme 00 166 163 126 |00 142 134 126
Comm. service 13.7 8.1 55 42 |45 48 44 42
Supetvision 11.9 9.9 8.9 101 |64 73 79 10.1
Age <17 67 33 73 74 1.7 1.2 45 7.4
17-19 118 84 89 84 |74 68 77 86
20-29 103 94 97 98 |66 73 86 97
30+ 70 741 80 85 |47 57 67 85
Gender Female 44 29 32 34 |18 22 26 34
Male 103 89 99 100 | 64 69 87 10.0
Ethnicity Maiori 15.0 11.6 130 122 ] 8.6 8.9 114 122
Pacific 9.1 8.0 10.7 9.1 58 6.1 92 9.6
Pakeha/Other 90 78 93 84 |61 62 80 83

Note: The predicted percentage is the percentage of offenders who would have received the sentence had the sentencing
practices of 1995 been applied, as predicted by the 1995 logistic model. The difference between the predicted percentage
for 1995 and other years indicates the proportion of the total change due to changes in statistical factors (e.g. the increase
in average seriousness) while the difference between the actual and predicted percentage for each year indicates the propor-
tion of total change due to changes in sentencing practice with respect to the statistical variables.
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Figure 4.5: Actual percentage receiving imprisonment and predicted percentage based on
1995 sentencing practice, by offence seriousness and previous conviction history, 1983-1995
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Offenders with one or more previous proved cases had lower actual imprisonment rates in 1995 than
offenders with the same number of previous cases in 1983 (Figure 4.5-2a). The decreased use of
imprisonment for all but first offenders appears to be due to changes in sentencing practice, as the
difference in predicted probabilities of imprisonment are much less significant (Figure 4.5-2b). The
relatively high rate of imprisonment for first offenders in the 1990s compared to the 1980s is likely to
be due to the introduction of Police Diversion for less serious first offences, as explained in section 3.1.

The offence group with the largest change is breach of periodic detention, which was significantly less
likely to result in a prison sentence in 1995 than in earlier years, in spite of the statistical factors that
would have predicted an increase (Table 4.2). Similarly, a prison sentence is now less likely to follow a
periodic detention or community service sentence than in the past.

58



A decrease in the use of imprisonment was also found for other offences against justice, minor of-
fences against the person (mainly common assault) and disorder offences. Serious offences against the
person were more likely to receive a prison sentence after the Criminal Justice Act 1985 had been
mmplemented (i.e. in 1987 compared with 1983), but the imprisonment rate for this offence decreased
again between 1991 and 1995, perhaps due to the frequent use of suspended sentences for this group
(section 5.2).

The apparent increase in the imprisonment rate for offenders aged under 17 years old is related to a
significant increase in the average seriousness of prosecuted offences for this group, as less serious
offences are generally dealt with by Family Group Conferences (section 3.2). In reality, young offend-
ers are less likely to get a prison sentence now than in previous years, once statistical factors such as
average seriousness are taken into account, as indicated by the large difference between the actual and
predicted values for 1983 and also 1987. The decreased relative use of imprisonment for young of-
fenders between 1983 and 1987 and between 1987 and 1991 i1s likely to reflect legislative changes
restricting the use of imprisonment for youth offenders (the Criminal Justice Act 1985 and the Chil-
dren, Young Persons, and Their Families Act 1989).
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5 Suspended prison sentences

5.1 Background

The suspended prison sentence was introduced as a new sentencing option by the Criminal Justice
Amendment Act 1993. Prison sentences of not less than six months and not more than two years can
be suspended for a period not exceeding two years. If the offender is convicted of another imprisonable
offence within the suspension period the suspended sentence can be activated.

The use of suspended sentences has been analysed in some detail in other reports due to concern over
its widespread use (Spier 1995-1998, Triggs 1998). Around 3000 cases a year result in a suspended
sentence, but the expected equivalent drop in the number of offenders sentenced to prison has not
occurred. Therefore, it appears that a significant proportion of suspended sentences are replacing (or
more often being added to) community-based sentences, rather than replacing prison sentences as
mntended.

In this chapter, the factors influencing the use of suspended sentences are examined. The implications
of the findings are discussed in more detail in section 11.4.2. Because suspended sentences were only
mtroduced in 1993, no analysis of changes over time is presented. This analysis includes all cases
resulting in a suspended sentence, regardless of whether the suspended sentence was imposed alone or
in combination with a community-based sentence or monetary penalty.

5.2 Single variable analysis of current factors influencing sentencing

Overall, 3.6% of offenders who had a proved case in 1995 received a suspended sentence, either alone
or in combination with another sentence.

The single factor most strongly predictive of a suspended sentence was the seriousness of the offence
(Figure 5.1). Over 20% of offences in the seriousness range 150 to 300 resulted in a suspended
sentence (that is, offences where the average length of imprisonment is 150-300 days).

Suspended sentences also tend to be more often used for offenders convicted on several charges and
offenders with a considerable past history of offending, although no single value of any criminal
history characteristic on its own resulted in more than an 8% probability of a suspended sentence.
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Figure 5.1: Percentage of offenders receiving a suspended prison sentence in 1995 for selected vari-
ables
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Notes: Current serioushess (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;
then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past
seriousness is rounded to the nearest 20. Years since previous offence (or since end of previous prison
sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.
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A higher percentage of men (3.8%) than women (2.6%) received a suspended sentence, but this differ-
ence is much less than for prison sentences (the imprisonment rate of 10% for men compares to a rate
of 3% for women). Slightly more Mioti (4.8%) and Pacific peoples (4.2%) than Pakeha/Other of-
fenders (3.4%) received a suspended sentence. People aged 25-29 (4.0%) or 30-34 (3.9%) were more
likely to receive a suspended sentence than younger age groups.

By offence group, serious offences against the person had the highest percentage of proved cases
resulting in a suspended sentence (15.0%), although suspended sentences were used mainly for the less
serious offences in this group, such as serious assault. For other offence groups, 8.4% of proved cases
resulted 1n a suspended sentence for domestic violence, 5.3% for drug offences, 4.3% for property
offences, 2.1% for traffic offences, 1.6% for minor offences against the person, 1.4% for offences
against justice (excluding breaches of periodic detention at 0.2%), and 0.9% for disorder offences.

5.3 Multivariate analysis of current factors influencing sentencing

5.3.1 The fit and accuracy of the 1995 model

The logistic regression models for suspended sentences achieved a significant overall fit to both the full
and half 1995 data, as indicated by a log likelihood ratios significant at the 0.0001 level of probability.
The results of the test phase (Figure 5.2) show a similar fit for the model developed using one half of
the 1995 data (the ‘fitted data’) compared to the other, unseen half of the 1995 data (the ‘test data’).

However, neither set of data achieved a close fit to the ideal line and the residual (unexplained varia-
tion) term was significant. At a probability level of 10-15% the actual percentage of people receiving
a suspended sentence was above the predicted probability, while the opposite occurred at probabilities
over 25%. This indicates that there is some systematic bias in the error term of the model. Therefore
the following results must be mterpreted with caution.

Also, the suspended sentence model differs from the prison model in that it does not predict over the
full range of probabilities. Very few offenders scored a predicted probability of more than 0.3 (a 30%
probability of a suspended sentence). Thus, there were no factors or combination of statistical factors
that predicted a high probability of receiving this sentence.
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Figure 5.2: Plot of the predicted probability versus the actual proportion of offenders receiving a
suspended sentence, 1995 fitted and test data
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5.3.2 Results of the 1995 model

When all statistical factors are considered together, the most important factors in determining the use
of suspended prison sentences appear to be the seriousness and type of offence (Table 5.1). The
model suggests that offences of moderate to high seriousness (seriousness scores of 180-365) have the
highest relative risk of resulting in a suspended sentence, although offences in the low to moderate
seriousness range (>20-180) and high seriousness range (>365) also have a high risk of receiving a
suspended sentence relative to the low seriousness reference group.

All types of violent offences and drug offences also have odds ratios of more than 1.0 and therefore
mncrease the probability of receiving a suspended sentence, once the effect of other factors are ac-
counted for. Relative to the reference group (property offences), breach of periodic detention, other
offences against justice, and traffic offences are less likely to result in a suspended sentence.

Offenders who have already accumulated a history of convictions of moderate seriousness and those
who have already served the more serious community-based sentences or a prison term are also rela-
tively more likely to receive a suspended sentence than offenders without these characteristics.
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Table 5.1: Logistic regression model for suspended prison sentences, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 10.395 70.8 0.0001 6
>20-180 111.398 304.7 0.0001 2
>180-365 180.506 337.2 0.0001 1
>365 130.392 289.5 0.0001 3
Current charges 2-4 1.231 22.3 0.0001 15
5+ 1.316 19.5 0.0001 18
Current offence Setious against person 1.888 76.0 0.0001 5
Domestic violence 1.286 13.3 0.0003 20
Minor against person  2.071 271 0.0001 11
Drugs 2.612 169.0 0.0001 4
Bteach pd 0.133 27.6 0.0001 10
Other against justice ~ 0.577 5.8 0.0156 23
Disorder/other - - - -
Traffic 0.793 16.8 0.0001 19
Plea Guilty - - - -
Gender Female - - - -
Age group <17 0.190 36.8 0.0001 8
17-19 0.743 20.2 0.0001 17
30+ - - - -
Ethnicity Miori - - - -
Pacific - - - -
Most recent sentence Prison - - - -
Periodic detention 1.247 22.5 0.0001 14
Comm. programme - - - -
Comm. service - - - -
Supetvision 1.525 25.6 0.0001 12
Previous sentence Prison 1.299 23.6 0.0001 13
Petiodic detention 1.500 52.0 0.0001 7
Comm. programme 1.266 11.6 0.0006 21
Comm. service - - - -
Supetvision - - - -
Previous offence Breach cbs - - - -
Previous proved cases 1-3 - - - -
4-10 - - - -
11+ 1.159 6.6 0.0102 22
Previous setiousness >10-60 - - - -
>60-180 1.303 36.3 0.0001 9
>180 - - - -
Time since previous case 1 month or less 0.714 21.6 0.0001 16

Rate of conviction

>1 month-1 year
>1-4 years

2-8 charges per year
>8 charges per year

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).

The most significant variable (highest Wald Chi-squate, lowest probability P), is rank 1°.
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Offenders aged under 20, and especially those under 17, are less likely to receive a suspended sentence.
Unlike prison sentences, females are as likely to receive a suspended sentence as males. As for impris-
onment, ethnicity was not a significant factor in determining the use of suspended sentences. Not was
the type of plea significant.

In summary, these are similar characteristics to those that indicate a moderate level of risk of imprison-
ment, with the exception of the lack of a gender effect. The implications of these results are discussed
in section 11.4.2, especially in relation to the known net-widening effects associated with the use of
suspended sentences.
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6 Periodic detention

6.1 Background

Periodic detention was introduced in 1962, originally as a residential sentence for 15-20 year old of-
fenders. In 1966, periodic detention was extended to become a non-residential sentence for any of-
fender aged 15 or over convicted of an imprisonable offence. Periodic detention may also be imposed
for non-payment of a fine, although such cases are not included in the data used for this study. As this
sentence involves attendance at a work centre to undertake supervised work, the sentence can only be
imposed if there is a periodic detention centre within a reasonable distance of the offender’s home.

This chapter examines which statistical factors most influence the use of periodic detention sentences,
looking first at the variables individually and then at their combined effects using multivariate model-
ling techniques. Changes in the use of periodic detention are analysed in the final section of this
chapter.

6.2 Single variable analysis of current factors influencing sentencing

Overall, 24% of the offenders who had a proved case in 1995 received a periodic detention sentence.

The relationship between the seriousness of offending and the use of periodic detention is not as
sharply defined as it is for imprisonment (Figure 6.1). The proportion of offenders sentenced to
periodic detention 1s highest for offences of low to moderate seriousness (20-180 on the seriousness
scale). Around a third of cases involving offences in this seriousness range result in a periodic deten-
tion sentence. This seriousness group includes offences such as aggravated assault, domestic assault,
burglary, vehicle conversion, fraud and driving while disqualified. The probability of periodic deten-
tion is still significant for offences of moderate to high seriousness (180-365).

Offences of low seriousness (20 or lower; e.g. common assault, cannabis use, disorder, theft, and drink
driving), as well as very high seriousness offences (more than 365; e.g. aggravated robbery, grievous
assault, sexual violation) are much less likely to result in periodic detention than moderately serious
offences.

Similarly, the use of periodic detention peaks for offenders with a few charges in the current case, but
1s not much lower for higher numbers of charges.
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Figure 6.1: Percentage of offenders receiving a periodic detention sentence in 1995 for selected vari-

ables
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Notes: Current serioushess (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;
then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past

seriousness is rounded to the nearest 20. Years since previous offence (or since end of previous prison
sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.
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The criminal history variables also show a significant relationship with the use of periodic detention.
Offenders with several or many previous cases have a higher probability of a periodic detention sen-
tence than those with no or a few previous cases. Offenders with moderate to high rates of conviction
(5-10 proved charges per year) and a moderate to high cumulative past seriousness, and offenders who
have been convicted within the past year also have a relatively high probability of receiving a periodic
detention sentence.

The percentage of offenders receiving a periodic detention sentence is higher if the most recent sen-
tence prior to the current case 1s also periodic detention (46%), than if the most recent sentence was a
prison sentence (26%), community programme (24%), supervision (26%), community service (27%)
or a monetary penalty (16%).

As for imprisonment, women are less likely than men to be sentenced to periodic detention; 15% of
proved cases involving an imprisonable offence result in periodic detention for females compared to
25% for men. By ethnicity, 30% of Mioti, 27% of Pacific peoples and 22% of Pakeha/Other offend-
ers receive a periodic detention sentence. A smaller proportion of young offenders receive periodic
detention than offenders in their 20s and early 30s (2% of under 17 year olds who have a proved case4,
23% of 17-19 year olds, 27% of people aged 20-29 and 21% of people aged 30 or over).

By offence type, 51% of breaches of periodic detention result in periodic detention, while all other
offence types fall in the range 21-27%, except disorder offences at 14% of proved cases.

6.3 Multivariate analysis of current factors influencing sentencing

6.3.1The fit and accuracy of the 1995 model

The logistic regression models for periodic detention achieved a significant overall fit to both the full
and half 1995 data, as indicated by log likelihood ratios significant at the 0.0001 level of probability
and a non-significant residual (unexplained variation) term. The model not only fits the data it was
developed on, but fits equally well to other data. Thus, the results of the test phase (Figure 6.2) show
that the model developed using one half of the 1995 data (the ‘fitted data’) fits equally well to the
other, unseen half of the 1995 data (the ‘test data’).

The periodic detention model differs from the prison model in that the results are only close to the
ideal line up to a probability of about 0.6. Beyond a probability of 0.6 the predicted probabilities are
lower than the actual probability. There were relatively few offenders whose probability of recetving a
periodic detention sentence was greater than

* Offenders aged under 15 are cannot be sentenced to periodic detention.
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0.7. Thus, there were no factors or combination of statistical factors that adequately predicted a very
high probability of receiving a periodic detention sentence. This is perhaps not surprising, given that
community-based sentences are targeted at an intermediate group of offenders (those who have nei-
ther a high probability of imprisonment nor a high probability of receiving a fine or no sentence).

Figure 6.2: Plot of the predicted probability versus the actual proportion of offenders receiv-
ing periodic detention, 1995 fitted and test data
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6.3.2 Results of the 1995 model

The results of the 1995 logistic model for periodic detention indicate that the most significant factors
increasing the statistical probability of receiving a periodic detention sentence are (Table 6.1):

e An offence with a moderate seriousness score (seriousness scores in the range >20-180) and also
offences of low to moderate seriousness (>1-20) or moderate to high seriousness (>180-365)

a moderate number of current charges (2-4 charges)

a current offence of breaching a periodic detention sentence

at least one previous sentence of periodic detention

a previous criminal history.
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Table 6.1: Logistic regression model of the probability of periodic detention, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 1.598 248.4 0.0001 4
>20-180 2.583 1230.4 0.0001 1
>180-365 1.949 70.4 0.0001 18
>365 - - - -
Current charges 2-4 1.514 473.5 0.0001 3
5+ - - -
Current offence Serious against person 0.812 17.0 0.0001 30
Domestic violence 0.853 15.1 0.0001 31
Minor against person - - - -
Drugs 0.816 31.4 0.0001 26
Breach pd 1.832 215.0 0.0001 7
Other against justice - - - -
Disorder/other 0.562 173.4 0.0001 10
Traffic 1.234 67.4 0.0001 19
Plea Guilty 0.859 21.1 0.0001 28
Gender Female 0.649 200.6 0.0001 8
Age group <17 0.078 136.5 0.0001 14
17-19 - - - -
30+ 0.902 21.6 0.0001 27
Ethnicity Miori 1.268 143.5 0.0001 12
Pacific 1.361 77.2 0.0001 16
Most recent sentence Prison 0.765 52.0 0.0001 20
Periodic detention 1.885 682.3 0.0001 2
Comm. programme 0.764 7.3 0.0070 34
Comm. service 1.271 38.4 0.0001 23
Supervision - - - -
Previous sentence Prison 0.932 6.1 0.0132 35
Periodic detention 1.527 230.0 0.0001 6
Comm. programme 0.845 18.6 0.0001 29
Comm. service 1.143 31.9 0.0001 25
Supervision - - - -
Previous offence Breach cbs 0.849 38.8 0.0001 22
Previous proved cases 1-3 - - - -
4-10 1.208 44.2 0.0001 21
11+ 1.112 7.8 0.0053 33
Previous seriousness >10-60 1.480 182.1 0.0001 9
>60-180 1.386 98.7 0.0001 15
>180 1.279 38.3 0.0001 24
Time since previous case 1 month or less 1.445 72.6 0.0001 17
>1 month-1 year 1.689 246.8 0.0001 5
>1-4 years 1.511 153.1 0.0001 11
Rate of conviction 2-8 charges per year 1.323 138.6 0.0001 13
>8 charges per year 1.163 13.5 0.0002 32

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).
The most significant variable (highest Wald Chi-squate, lowest probability P), is rank 1°.
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Thus, if the most recent previous sentence served or any other previous sentence was periodic deten-
tion, especially if the recent sentence resulted in a breach of the sentence conditions, then the prob-
ability of a further periodic detention sentence is increased. There is also an increased probability of
recetving periodic detention if the most recent previous sentence was community service.

In contrast, offenders who have previously served a prison or community programme sentence are less
likely to receive a periodic detention sentence, as are those whose current offence 1s a disorder offence,
a drugs offence, domestic violence, or an offence against the person (i.e. a violent offence). A guilty
plea also appears to reduce the probability of receiving a periodic detention sentence.

Gender, age and ethnicity are all significant variables in the periodic detention model. Women are
much less likely than men to receive a periodic detention sentence, even after differences in offence
type and criminal history are taken into account. To some extent this may reflect practical issues of the
available periodic detention facilities and the type of work undertaken. Also, it is not known to what
extent the particular circumstances of the average case involving a woman may differ from the average
for men, even when the statistically measurable variables are equal.

Youth offenders (aged under 17) have an extremely low relative risk of receiving periodic detention.
This 1s not surprising, considering offenders aged under 15 cannot receive periodic detention and
given the availability of youth supervision and community work orders as alternative sentences.

Both Miorti and Pacific peoples are mote likely to receive a periodic detention sentence than Pakeha/
Other offenders. As for the gender difference, it is not possible to determine why this should be so
without examining the particular circumstances of the average case for different ethnic groups (i.e.
differences not captured by the statistical variables measured in this analysis).

Moderate levels of previous offending also significantly increase the probability of a periodic deten-
tion sentence. Rates of conviction of more than 2 charges per year, a weighted sum of previous
seriousness of more than 10 (especially >10-60), not more than 4 years gap since the last conviction,
and more than four previous cases are all significant predictors of a periodic detention sentence.

6.4 Changes in the use of periodic detention

In contrast to the relatively small changes in the actual percentage of proven cases resulting in impris-
onment, there have been very substantial changes in the use of periodic detention between 1982 and
1997 (Figure 6.3). In 1982, 11% of all proved cases for imprisonable offences resulted in a periodic
detention sentence, compared to 24% in 1997. The use of periodic detention peaked in 1991 at 28%.
The total number of offenders receiving a periodic detention sentence has increased by 180% between
1982 and 1997.
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Figure 6.3: The percentage of proved cases resulting in a periodic detention sentence for imprisonable
offences, 1982-1997
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A change in the use of a particular sentence may be due to one or both of the following: (i) a change
in the type of offence or offender being dealt with by the courts or (i1) a change in sentencing practice
(such that offenders with the same characteristics are now more or less likely to receive a particular
sentence than in the past).

Significant changes in the use of different sentences would be expected over the 1983-95 period, given
the changes in the type and seriousness of offence and the type of offender, as measured by the
statistical variables used in this study (section 3.2). Specifically, the significant increases in the average
seriousness of offences and the number of persistent offenders dealt with by the courts would be
expected to result in an increase in the use of serious sentences such as imprisonment and periodic
detention.

The aim of this research is to determine the extent of change expected from these statistical trends
and then to examine whether there has been any additional change in sentence use that could be
explained by changes in sentencing practice.

To test whether sentencing practice has changed with respect to periodic detention, the logistic model
developed using 1995 data was used to predict the probability of receiving a periodic detention sen-
tence for offenders in earlier years. This means that an offender in 1983 who has the same criminal
history and current case characteristics as a person in 1995 would have the same predicted probability
of periodic detention. The predicted probabilities are then compared to the actual proportion of
people receiving a periodic detention sentence in each year. If no change in sentencing practice has
occurred, then the predicted probability should be the same as the actual proportion receiving periodic
detention.

The results indicate that there has been a change in sentencing practice, but also that much of the
increase in the use of periodic detention can be explained by changes in statistical factors. Overall,
12.8% of offenders in 1983 received periodic detention,
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compared to 16.2% in 1987, 26.6% 1n 1991 and 23.8% in 1995 (Table 6.2). Had there been no change
1n sentencing practice with respect to statistical factors, the predicted probability of periodic detention
would still have been lower in 1983 (17.8%) than in 1995 (23.8%), due to statistical factors such as the
lower average seriousness of cases proved in 1983 and the lower percentage of persistent offenders.

The estimated increase in the use of periodic detention due to changes in sentencing practice is the
difference between the actual percentage n 1983 (12.8%) and the predicted percentage (17.8%). In
other words, approximately half of the overall change is due to changes in the type of offences and
offenders coming before the courts, with the other half or so apparently due to changes in sentencing
practice.

Changes in sentencing practice over the range of probabilities are shown in Figure 6.4. At the point of
peak use, 1991, an offender was more likely to get periodic detention than a person with the same
statistical characteristics in 1995 (1.e. the data points in the 1991 line all lie considerably above the 1995
line). Conversely, a statistically equivalent offender would have been less likely to get periodic deten-
tion in 1987 and 1983.

Figure 6.4: Comparison among years of the actual and predicted probabilities of periodic
detention, with predictions made using the 1995 model
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An indication of the extent to which different factors have influenced the changes in sentence practice
between 1983 and 1995 is given in Table 6.2 and Figure 6.5. The comparison between the actual and
predicted percentages for each year indicates the extent of changes in sentencing practice, once the
effects of changes in statistical factors have been accounted for.
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The greater actual use of periodic detention in the 1990s compared to the 1980s is most notable for
offences of low to moderate seriousness (Table 6.2 and Figure 6.5.). At the lower end of the serious-
ness scale (>1-20) the actual probability of receiving a periodic detention sentence has increased from
9% 1n 1983 to 25% in 1995. At a moderate seriousness (>20-180) the increase has been from 25% to
36%.

However, much of this change, especially for offences of moderate seriousness, appears to be due to
changes in other characteristics of offenders, as the predicted percentage for 1983 is not much higher
than the actual percentage. Thus, offenders in 1983 had other characteristics that would be expected
to lead to a lower use of periodic detention. For example, offenders convicted of offences in the 20 to
180 seriousness range in 1983 had just half the average number of previous cases of offenders in 1995
(5.3 compared to 9.7).

In contrast, the far greater usage of periodic detention for persistent offenders in the 1990s compared
to the 1980s cannot be explained by changes in other characteristics, but rather appears to be a real
change in sentencing practice (Figure 6.5-2a,b). At the same time, the use of imprisonment for persist-
ent offenders has decreased (section 4.4). Therefore, the increases in the use of periodic detention are
likely to have resulted, atleast in part, from the decreased use of imprisonment following policy changes
promoting the use of alternatives to prison.

The probability of receiving a periodic detention sentence was higher in 1995 than in 1983 for all
offences, but the increase was greatest for breaches of periodic detention and other offences against
justice, and for drug offences, less serious violent offences and disorder offences. These were also the
offence groups that appear to have been most subject to a change in sentencing practice as opposed to
a change in the statistical characteristics of the average offender. The increase in periodic detention for
these offences has been paralleled by a decrease in the use of imprisonment.

In addition to the increase for breaches of a periodic detention sentence, offenders were also more
likely to receive a periodic detention sentence in 1995 compared to 1983 if their most recent previous
sentence was periodic detention, community service or imprisonment. These factors introduce an
element of circulatity into the distinction between changes due to the type of offender/offence and
changes due to sentencing practice.

This circularity arises because the probability of a periodic detention sentence is increased if the cur-
rent offence is a breach of a periodic detention sentence, or if the most recent or other previous
sentences were periodic detention or community service. Therefore, any increase in the use of peri-
odic detention or community service will lead to a further increase in periodic detention due to the
greater number of offenders who have either breached or served these sentences. The 1995 model
counts previous sentence history as a statistical characteristic of the offender to be used in calculating
‘predicted probability’ rather than as an outcome of changes in sentencing practice. Therefore the
overall effect of changes in sentencing practice may be underestimated. The implications of these
findings are discussed further in section 11.4.1.
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Table 6.2: Actual percentage receiving periodic detention for each variable and year and pre-
dicted percentage based on 1995 sentencing practice

Variable Category Actual % Predicted %
1983 1987 1991 1995 1983 1987 1991 1995
Total All variables 128 162 266 238|178 193 236 23.8
Current >0-1 2.9 6.4 123 127 | 89 9.9 10.8 12.6
seriousness >1-20 94 13.8 263 245|159 174 223 245
>20-180 254 27.6 415 361|266 291 382 36.1
>180-365 215 211 214 227 (181 195 229 227
>365 8.9 94 6.3 11.7 | 11.9 133 13.8 127
Curtent Serious against person 183 184 172 21.2| 190 194 209 212
offence Domestic violence 17.9 227 343 265|195 214 27.0 265
Minor against person 11.6 167 272 21.7 (192 193 219 218
Property 159 17.7 30.1 257 | 180 187 253 255
Drugs 6.8 11.6 228 21.1 | 142 157 195 211
Breach pd 293 39.8 525 513|443 474 495 513
Other against justice 8.4 13.3 253 245|195 21.6 256 264
Disorder/other 5.4 9.9 189 137 | 104 113 142 13.7
Traffic 10.7 154 247 220 | 17.6 20.8 228 22.0
Previous 0 3.5 4.3 9.2 74 | 7.0 7.0 7.7 7.5
cases 1-3 128 141 186 17.1 | 155 154 158 17.0
4-10 215 260 346 29.7 (290 296 30.8 29.7
11+ 215 26.8 401 348|329 337 368 348
Most recent  Prison 171 20.0 282 258|239 247 269 258
sentence Periodic detention 284 353 51.0 456 | 43.6 441 472 45.6
Comm. programme 0.0 20.5 25.0 240 0.0 244 251 240
Comm. service 147 233 30.8 273|278 271 301 273
Supetvision 170 225 281 250|211 219 238 25.6
Age <17 6.7 4.7 44 21 2.3 2.1 24 21
17-19 155 184 27.0 224|221 21.7 238 225
20-29 143 189 30.3 271|212 232 269 271
30+ 9.9 137 215 209 | 146 166 192 209
Gender Female 2.5 100 16.6 149 | 9.2 109 141 149
Male 143 173 283 253|191 20.7 252 253
Ethnicity Miori 15.6 209 344 297|223 239 311 297
Pacific 163 161 302 273|189 19.6 277 273
Pakeha/Other 129 156 272 218|172 181 231 215

Note: The predicted percentage is the percentage of offenders who would have received the sentence had the sentencing
practices of 1995 been applied, as predicted by the 1995 logistic model. The difference between the predicted percentage
for 1995 and other years indicates the proportion of the total change due to changes in statistical factors (e.g. the increase
in average seriousness) while the difference between the actual and predicted percentage for each year indicates the propor-
tion of total change due to changes in sentencing practice.
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Periodic detention is used much less frequently for women than men, although women showed a
greater relative increase in periodic detention over the 1983 to 1995 period. Youth offenders (aged
under 17) are the only group for whom the use of periodic detention has actually decreased since 1983
(Table 6.2).

Figure 6.5: Actual percentage receiving periodic detention and predicted percentage based on
1995 sentencing practice, by offence seriousness and previous conviction history, 1983-1995

(1a) Seriousness of offence - actual % (1b) Seriousness of offence - predicted %

50%

40%

—— 1983 —o—1987
——1991 —x—1995

X
TN

50%

40%

—a— 1983
—e— 19901

—o— 1987
—x— 1995

30% 30%
20% 20%
10% 10%
0% 0% N
0 80 160 240 450+ 0 80 160 240 450+

(28) No. of previous cases - actual %

(2b) No. of previous cases - predicted %

50% 50%
40% , 40%
_x-XX-x-x XX X=Xy —x-X
30% F:E;EW 30%
X
/
20% | ¢ L 20%
()
10% —— 1983 —o— 1987 10% f —— 1983 —o— 1987
—— 1991 —x—1995 | ——1991 —x—1995
0% ‘ : : 0% ‘ : :

77

3 6 9 12 15 18 21+

12 15 18 21+



78



7 Community service

7.1 Background

Community service was introduced in 1981. An offender convicted of an imprisonable offence may
be sentenced to between 20 and 200 hours of community service, if the offender consents and if a
sponsor 1s available to supervise the offender and provide appropriate work.

As the offender is not as closely supervised by Community Probation staff as they are for periodic
detention or supervision, community service 1s appropriate for a different type of offender and 1s (with
community programme) considered the community-based sentence of first resort for suitable offend-
ers.

This chapter examines which statistical factors most influence the use of community service sen-
tences, looking first at the variables individually and then at their combined effects using multivariate
modelling techniques. Changes in the use of community service are analysed in the final section of
this chapter.

7.2 Single variable analysis of current factors influencing sentencing

Overall, 10% of the offenders who had a proved case in 1995 received a community service sentence.

Despite being a potential alternative to imprisonment, the community service sentence 1s most used
for offences of relatively low seriousness, which rarely result in imprisonment (Figure 7.1a). Commu-
nity service is rarely imposed for offences with a high seriousness score. This accords with Hall’s
comments on community service (Hall 1998, page D/468):

“The sentence of community service would appear most approptiate where the
gravity of the offence and the public interest do not requite a custodial sentence
and where there is no apparent need for continued supervision by a probation
officer’

“The sentence is also appropriate in cases where the offender lacks the means to
pay a fine’

There 1s relatively little relationship between the number of charges proved in the current case and the
probability of a community service sentence, although offenders with a small number of charges have
a slightly higher probability.
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Figure 7.1: Percentage of offenders receiving a community service sentence 1 1995 for selected vari-

ables
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Notes: Current serioushess (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;
then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past
seriousness is rounded to the nearest 20. Years since previous offence (or since end of previous prison
sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.

Criminal history characteristics also show the opposite relationship with community service to that
found for imprisonment and periodic detention. A higher probability of community service is associ-

ated with offenders who have a small number of previous
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cases, especially where the past offences are not serious and the rate of conviction has been low or the
most recent offence is several years ago.

No single value of any statistical factor led to a high probability of a community service sentence. The
highest percentage use of community service was found for females. Twenty two percent of proved
cases involving a female defendant resulted in a community service sentence, compared to 8% for
males.

Youth offenders have a low probability of receiving a community service sentence (<1%). Commu-
nity service is more often imposed on 17-19 year olds (14%) than people in their 20s (9%). A higher
propottion (11%) of Mioti and Pacific peoples receive a community service sentence than Pakeha/
Other offenders (9%).

The percentage of offenders recetving a community service sentence 1s higher if the most recent
sentence prior to the current case was also community service (23%), than if the previous sentence
was a prison sentence (3%), periodic detention (4%), community programme (12%), supervision (10%)
or a monetary penalty (10%).

The offence types most likely to result in a community service sentence are property offences (12% of
proved cases), traffic offences (14%), drug offences (9%), minor offences against the person (9%), and
other offences against justice (6%). All other offence groups have a less than a 5% probability of
receiving community setvice.

7.3 Multivariate analysis of current factors influencing sentencing

7.3.1 The fit and accuracy of the 1995 model

The logistic regression models for community service achieved a significant overall fit to both the full
and half 1995 data, as indicated by log likelihood ratios significant at the 0.0001 level of probability
and a non-significant residual (unexplained variation) term. The model not only fits the data it was
developed on, but fits equally well to other data. Thus, the results of the test phase (Figure 7.2) show
that the model developed using one half of the 1995 data (the ‘fitted data’) fits equally well to the
other, unseen half of the 1995 data (the ‘test data’).

The community service model differs from the prison model in that the results are only close to the
ideal line up to a probability of about 0.4 and there were very few offenders whose probability of
recetving a community service sentence was greater than 0.5. Thus, there were no factors or combina-
tion of statistical factors that adequately predicted a very high probability of receiving a community
service sentence. This is perhaps not surprising, given that community-based sentences are targeted at
an intermediate group of offenders (those who have neither a high probability of imprisonment nor a
high probability of receiving a fine or no sentence).

81



Also, contextual factors relevant to the specific offence and offender, but not measured by the statisti-
cal factors available for this study, presumably make a substantial contribution to the sentencing deci-
sion. Hall (1998, page D/468) makes the following comment on community setvice:

“The nature of the sentence is such that the criteria for determining the suitabil
ity of the sentence arise from the person of the offender and his or her circum
stances, with rather less emphasis on the seriousness of the offending.’

Figure 7.2: Plot of the predicted probability versus the actual proportion of offenders receiv-
ing community service, 1995 fitted and test data
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7.3.2 Results of the 1995 model

The gender and ethnicity of the offender are amongst the most significant variables in the logistic
regression model for community service (Table 7.1). Women are more than twice as likely as men to
get a community service sentence, once the effects of other factors have been accounted for. Miori
and Pacific offenders both have a higher probability of receiving a community service sentence than
Pakeha/Other offenders with similar current offence and criminal history charactetistics.
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Table 7.1: Logistic regression model of the probability of community setvice, 1995

Variable Categoty Odds ratio Chi-square P Rank
Current seriousness >1-20 1.388 76.0 0.0001 11
>20-180 1.517 130.4 0.0001 6
>180-365 - - - -
>365 0.318 20.7 0.0001 25
Current charges 2-4 1.189 429 0.0001 19
5+ - - - -
Current offence Setious against person 0.452 62.7 0.0001 15
Domestic violence 0.358 175.0 0.0001 5
Minor against person  0.666 42.3 0.0001 20
Drugs 0.721 38.3 0.0001 21
Bteach pd 0.434 60.8 0.0001 16
Other against justice ~ 0.554 259 0.0001 23
Disorder/other 0.479 117.4 0.0001 8
Traffic 1.468 121.3 0.0001 7
Plea Guilty 1.180 9.6 0.0019 29
Gender Female 2.263 825.8 0.0001 1
Age group <17 0.037 54.0 0.0001 17
17-19 1.337 74.5 0.0001 12
30+ 1.105 12.8 0.0003 27
Ethnicity Maori 1.462 201.5 0.0001 4
Pacific 1.457 64.6 0.0001 13
Most recent sentence Prison 0.476 88.5 0.0001 10
Petiodic detention 0.500 221.1 0.0001 3
Comm. programme - - - -
Comm. service 1.988 268.5 0.0001 2
Supetvision - - - -
Previous sentence Prison 0.850 12.6 0.0004 28
Petiodic detention 0.668 97.5 0.0001 9
Comm. programme - - - -
Comm. service 1.209 25.6 0.0001 24
Supetvision - - - -
Previous offence Breach cbs 0.863 9.1 0.0026 30
Previous proved cases 1-3 1.141 19.3 0.0001 26
4-10 - - - -
11+ - - - -
Previous setiousness >10-60 - - - -
>060-180 - - - -
>180 - - - -
Time since previous case 1 month or less 0.729 31.4 0.0001 22
>1 month-1 year 0.783 64.4 0.0001 14
>1-4 years - - - -
Rate of conviction 2-8 charges per year - - - -
>8 charges per year 0.594 50.6 0.0001 18

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).
The most significant variable (highest Wald Chi-squate, lowest probability P), is rank 1°.
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The reasons for the disproportionate use of community service for these groups cannot be deter-
mined using the available statistical data. The circumstances of offending may differ systematically by
gender and ethnicity, or the perceived benefits of a community-based sentence may differ. If, as is
argued in section 7.4, the community service sentence has increasingly become an alternative to a fine
rather than an alternative to imprisonment, its disproportionate use for women, Maori and Pacific
peoples may also reflect the ability of these groups to pay fines.

Offenders aged 17-19 and 30 plus have a slightly higher probability of community service than 20-29
year olds, but, as for other sentence types, youth offenders have an extremely low relative probability
of community service. The lower use of community-based sentences for youth offenders is not sur-
prising, given the availability of youth supervision and community work orders as alternative sen-
tences.

The current offence type and the most recent sentence served are also very significant factors in the
model. Traffic offenders have a high probability of receiving a community service sentence relative to
property offences, but all other offence types an odds ratio less than one. Previous community service
sentences increase the probability of a community service sentence, whereas previous periodic deten-
tion and prison sentences have the opposite effect. A previous breach of any community-based sen-
tence also lowers the odds of recetving community service.

Low to moderate levels of current and previous offending increase the probability of a community
service sentence, but these are generally amongst the less significant variables in the model. The
relative likelthood of a community service sentence 1s increased by having 2-4 current charges or an
offence seriousness in the low to moderate seriousness range (>1-20 or >20-180), but decreased by
having a high seriousness offence, a high rate of conviction, or a short gap between the previous and
the current offence. A guilty plea appears to increase the probability of receiving community service.

7.4 Changes in the use of community service

In contrast to the relatively small changes in the percentage of proven cases resulting in imprisonment,
there have been very substantial changes in the use of community service over the last decade and a
half (Figure 7.3). In 1982, 2.8% of all proved cases involving imprisonable offences resulted in a
community service sentence, compared to 9.4% in 1997. The increased use of community service
occurred over a relatively short time period (1988-1992), with a peak use at 12.4% of cases in 1992.
More than four times as many offenders received a community service sentence in 1997 as in 1982.
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Figure 7.3: The percentage of proved cases resulting in a community service sentence for imprisonable
offences, 1982-1997
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A change in the use of a particular sentence may be due to one or both of the following: (i) a change
in the type of offence or offender being dealt with by the courts or (i1) a change in sentencing practice
(such that offenders with the same characteristics are now more or less likely to receive a particular
sentence than in the past).

Since 1983, there have been significant increases in the average seriousness of offences and the number
of persistent offenders dealt with by the courts (section 3.2). As community service is more frequently
used for imprisonable offences of relatively low seriousness and for offenders with relative few previ-
ous cases, the increasing use of community service 1s unlikely to be due to changes in the type of
offence and offender.

To test the extent of change in sentencing practice, the logistic model developed using 1995 data was
used to predict the probability of recetving community service for offenders in eatlier years. This
means that an offender in 1983 who has the same criminal history and current case characteristics as a
person 1 1995 would have the same predicted probability of community service. The predicted
probabilities are then compared to the actual proportion of people receiving community service in
each year. If no change in sentencing practice has occurred, then the predicted probability should be
the same as the actual proportion receiving community service.

The very dramatic change in sentencing practice between the 1980s and the 1990s is illustrated in
Figure 7.4. An offender sentenced in the 1990s was far more likely to receive community service than
a person with the same statistical characteristics in the 1980s. For example, an offender whose charac-
teristics give him or her a 30% predicted probability of receiving community service (based on the
1995 model) had only an 11% probability of actually receiving a community service sentence in 1983
and only 6% in 1987.
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Sentencing practice does not appear to have changed between 1991 and 1995, suggesting that the
slight drop in the use of community service over this period is due to a change in the type of offence
or offender being sentenced. For example, the number of traffic offences prosecuted decreased be-
tween 1991 and 1995 and around half of the community service sentences imposed are for traffic
offences.

Figure 7.4: Comparison among years of the actual and predicted probabilities of community
service, with predictions made using the 1995 model

Actual proport

000 005 010 015 020 025 030 035 040 045 050
Predicted prabability

Overall, 3.0% of the offenders in 1983 recetved a community service sentence, compared to 2.4% in
1987,10.8% 1 1991 and 10.4% 1n 1995 (Table 7.2). The major change in sentencing practice occurred
between 1987 and 1991, as indicated by the large disparity between the actual percentage recetving
community service in 1987 (2.4%) and the predicted percentage (10.7%) based on 1995 sentencing
practice.

Changes due to statistical factors appear to have had almost no impact on the use of community
service. Had there been no change in sentencing practice, the predicted probability of community
service would have been almost the same in 1983 (10.7%) as in 1995 (10.3%). Changes due to statis-
tical factors do appear to explain the slight decrease in the use of community service between 1991 and
1995.

86



Table 7.2: Actual percentage receiving community service for each variable and year and pre-

dicted percentage based on 1995 sentencing practice

Variable Category Actual % Predicted %
1983 1987 1991 1995 | 1983 1987 1991 1995
Total All vatiables 3.0 24 10.8 104 | 10.7 10.7 111 103
Cutrrent >0-1 1.2 1.0 11.8 124 | 7.1 7.3 119 124
seriousness >1-20 28 22 113 96 (123 121 118 94
>20-180 43 35 98 101 |84 88 99 99
>180-365 54 23 37 41 |53 50 53 53
>365 4.4 1.4 1.2 1.3 1.5 1.5 1.5 1.6
Current Serious against person 3.0 1.2 27 37 |41 37 38 43
offence Domestic violence 25 1.8 43 45 (45 44 41 44
Minor against petson 1.7 1.8 79 85 |76 7.6 80 86
Property 4.0 2.9 114 117 {99 104 113 114
Drugs 24 1.7 81 85 |86 84 82 84
Bteach pd 14 23 31 29 [29 29 28 27
Other against justice 40 21 63 59 [48 49 48 52
Disorder/other 1.0 11 42 49 [48 48 50 51
Traffic 28 25 135 139 | 157 154 141 139
Previous 0 27 20 160 156 | 138 142 167 155
cases 1-3 35 26 133 137 |11.6 123 142 135
4-10 33 24 94 87 |75 79 90 85
11+ 20 23 56 55 |52 54 57 56
Most recent  Prison 24 20 35 32 |35 34 34 32
sentence Periodic detention 1.1 1.6 42 43 |40 44 47 44
Comm. programme 00 1.7 57 11900 89 94 98
Comm. setvice 127 124 2577 228 (203 219 220 215
Supetvision 5.5 3.9 11.6 100 | 114 114 11.6 102
Age <17 09 03 12 05 |05 05 04 04
17-19 28 22 127 135|126 130 132 129
20-29 33 25 99 92 |106 104 100 9.1
30+ 3.9 3.2 11.6 108 | 141 135 122 109
Gender Female 99 55 230 222|207 211 233 223
Male 20 18 89 84 |92 89 92 83
Ethnicity Miori 3.3 2.8 105 11.0 | 9.8 10.0 114 109
Pacific 2.7 1.9 11.6 11.1 |11.0 113 122 11.0
Pakeha/Other 29 22 94 87 |87 89 91 86

Note: The predicted percentage is the percentage of offenders who would have received the sentence had the sentencing
practices of 1995 been applied, as predicted by the 1995 logistic model. The difference between the predicted percentage
for 1995 and other years indicates the proportion of the total change due to changes in statistical factors (e.g. the increase
in average seriousness) while the difference between the actual and predicted percentage for each year indicates the propor-
tion of total change due to changes in sentencing practice.
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The most dramatic changes in the use of community service have occurred for offences of low seri-
ousness and offenders with a limited criminal history (Figure 7.5-1a). In 1983, the offences most likely
to result in community service were those in the moderate seriousness range (offences with a serious-
ness score of about 100-200). By 1987 the use of community service was consistently low across most
seriousness groups. In contrast, in the 1990s, offences of low seriousness (20 or less; e.g. theft, com-
mon assault, cannabis use, disordetly behaviour, most traffic offences) were the most likely to recetve
community service. These low seriousness offences were three times as likely to recetve community
service in the 1990s than in the 1980s. These changes cannot be explained by changes in the type of
offences and offenders being dealt with by the courts, as indicated by the predicted percentages (Figure
7.5-1b and Table 7.2).

Figure 7.5: Actual percentage receiving community service and predicted percentage based
on 1995 sentencing practice, by offence seriousness and previous conviction history, 1983-1995
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The use of community service was much greater in the 1990s than in the 1980s for offenders with any
number of previous cases, but the disparity is most marked for offenders with no or only a few previ-
ous cases (Figure 7.5-2a). For example, first offenders were six times more likely to receive a commu-
nity service sentence in 1995
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than in 1983. These changes cannot be explained by changes in statistical factors, as indicated by the
predicted percentages (Figure 7.5-2b).

As indicated in Table 7.2, the increase in the use of community service has occurred across almost all
categories of offences and offenders, with the exception of the most serious offences and youth
offenders. Offences with a seriousness score of 180-365 or more than 365 were less likely to receive a
community service sentence in 1995 compared to 1983.

The increase in the use of community service for less serious offences and offenders suggests commu-
nity service is now being used as an alternative to a monetary penalty, rather than primarily as an
alternative to imprisonment. Certainly the increased use of community service is far greater than
could be explained by the decrease in the use of imprisonment (section 4.4), whereas the community
service trend does correspond to the significant decrease in the use of monetary penalties (section

10.4).
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8 Community programme

8.1 Background

This sentence was introduced as ‘community care’ in 1985 and renamed ‘community programme’ in
1993. As for community service, the offender must have committed an imprisonable offence and
must consent to the sentence, and a suitable programme must be available. The sentence can involve
attending a programme to meet the medical, social, therapeutic or educational needs of the offender or
being placed in the care of a community group or person that can provide appropriate support or a
positive influence.

This chapter examines which statistical factors most mnfluence the use of community programme
sentences, looking first at the variables individually and then at their combined effects using multivariate
modelling techniques. Changes in the use of community programme are documented in the final
section of this chapter.

8.2 Single variable analysis of current factors influencing sentencing

The community programme sentence is relatively rarely used. Overall only 1.1% of the proved cases
m 1995 resulted in a community programme sentence. The probability of recetving a community
programme sentence is higher (2-4%) for offences in the seriousness range 20 to 365 and where several
charges have been proved against the offender (Figure 8.1).

Offenders with a long or serious previous offending record are more likely to receive a community
programme sentence, especially those with a high rate of conviction (i.e. offenders who are convicted
very frequently).

The percentage of offenders receiving a community programme sentence is higher if the most recent
sentence prior to the current case was also a community programme sentence (8.2%), than if the
previous sentence was a prison sentence (2.3%), periodic detention (1.6%), community service (1.8%),
supervision (2.2%) or a monetary penalty (0.8%).

Almost 2% of Maori and Pacific offenders received a community programme sentence, compared to
1% of Pakeha/Other offenders. Slightly more women (1.3%) than men (0.9%) received a community
programme sentence.

Community programme sentences are much more likely to be imposed for domestic violence offences
(4.8%) and serious offences against the person (2.7%) than for other offence types (0.5-1.5%).
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Figure 8.1: Percentage of offenders receiving a community programme sentence in 1995 for

selected variables
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Notes: Current serioushess (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;
then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past
seriousness is rounded to the nearest 20. Years since previous offence (or since end of previous prison
sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.
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8.3 Multivariate analysis of current factors influencing sentencing

8.3.1 The fit and accuracy of the 1995 model

The logistic regression models for community programme achieved a significant overall fit to both the
full and half 1995 data, as indicated by log likelthood ratios significant at the 0.0001 level of probability.
However, the residual (unexplained variation) term of the full 1995 model was significant, indicating
that the results should be interpreted with caution, due to the possibility of systematic error in the
model’s predictions.

Moreover, the community programme model produced predictions only over a very narrow range of
probability - very few offenders had even a 10% predicted probability of receiving a community pro-
gramme sentence (Figure 8.2). This finding is perhaps not surprising, given the very low use of com-
munity programme and the importance of contextual factors relevant to the specific offence and
offender, but not measured by the statistical factors available for this study. For example, Hall (1998,
page D/592) makes the following comment about the targeting of community programme:

“The sentence is particularly appropriate where offending is associated with
some social or personal deprivation or condition that may be alleviated by com
munity-based support. Where the offender is lacking day to day living and social
skills, and 1s 1n need of social education, the Court should consider imposing
this sentence.”

Figure 8.2: Plot of the predicted probability versus the actual proportion of offenders receiv-
ing community programme, 1995 fitted and test data
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Given that the overall probability of receiving a community programme sentence is 1%, the model’s
ability to identify offenders with up to a 10% probability of receiving a community programme sen-
tence still represents a ten-fold predictive improvement over what could be achieved by a random
assignment of probability and is double the maximum discrimination based on any single statistical
factor. Nevertheless, the model’s usefulness for prediction 1s very limited, and the following results are
therefore restricted to general statements of the type of statistical factors that may have a significant
influence on the use of community programme.

8.3.2 Results of the 1995 model

Some comment on the factors contributing to the probability of receiving community programme are
worth noting, even though the usefulness of the model is limited.

The results of the 1995 logistic model suggest that community programme sentences are targeted at
violent offenders, particularly those who commit domestic violence (Table 8.1). An offender being
sentenced for domestic violence has almost a five times higher relative risk of receiving a community
programme sentence relative to a property offender (although, as noted in the previous section, the use
of community programme is rare for all offences, peaking at only 4.8% for domestic violence). Other
serious and minor offences against the person (mainly violent offences) also appear to have a higher
likelihood of recetving a community programme sentence, as do breaches of periodic detention.

As for periodic detention, community programme tends to be targeted at people who have committed
moderately serious offences or several charges. If their most recent sentence was another community
programme sentence or a supetvision sentence, the offender also has an increased probability of re-
celving a community programme sentence. Other criminal history characteristics appear to have rela-
tively little effect on sentencing to community programme.

Maori and Pacific peoples appear be around twice as likely to recetve a community programme sen-
tence as Pakeha/Other offenders, once other factors have been taken into account. This is as ex-
pected, given that one of the objectives of the sentence was to provide an alternative sentence that

could accommodate culturally-appropriate programmes. As noted in Hall (1998, page D/593):

‘Community cate will generally be appropriate for young offenders who belong
to an ethnic or cultural minority, where members of that group are willing to
attempt to instil some sense of responsibility and respect for cultural values in
the offender’

Women, 17-19 year olds and people aged 30 or over also appear to have a higher relative risk of
recelving a community programme sentence.

94



Table 8.1: Logistic regression model for community programme, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 - - - -
>20-180 3.248 170.0 0.0001 2
>180-365 3.870 44.9 0.0001 7
>365 - - - -
Current charges 2-4 1.899 67.3 0.0001 6
5+ 2.784 87.4 0.0001 4
Current offence Serious against person 1.899 23.0 0.0001 12
Domestic violence 4.245 188.3 0.0001 1
Minor against person  2.377 26.4 0.0001 11
Drugs - - - -
Breach pd 2.129 18.5 0.0001 13
Other against justice - - - -
Disorder/other - - - -
Traffic 0.786 5.8 0.0159 17
Plea Guilty - - - -
Gender Female 1.697 32.1 0.0001 9
Age group <17 0.417 5.8 0.0164 18
17-19 1.333 8.6 0.0034 15
30+ 1.242 7.9 0.0051 16
Ethnicity Miori 2.076 85.5 0.0001 5
Pacific 2.033 34.7 0.0001 8
Most recent sentence Prison - - - -
Periodic detention - - - -
Comm. programme 5.874 1211 0.0001 3
Comm. service - - - -
Supervision 1.372 4.9 0.0267 20
Previous sentence Prison - - - -
Periodic detention - - - -
Comm. programme 1.867 29.8 0.0001 10
Comm. service - - - -
Supervision - - - -
Previous offence Breach cbs - - - -
Previous proved cases 1-3 - - - -
4-10 - - - -
11+ - - - -
Previous seriousness >10-60 1.197 5.4 0.0198 19
>60-180 - - - -
>180 - - - -
Time since previous case 1 month or less 0.525 15.7 0.0001 14

Rate of conviction

>1 month-1 year
>1-4 years

2-8 charges per year
>8 charges per year

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).

The most significant variable (highest Wald Chi-squate, lowest probability P), is rank 1°.
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8.4 Changes in the use of community programme

The community programme (formerly community care) sentence was introduced by the Criminal
Justice Act 1985. Since 1986 the use of community programme has fluctuated, reaching a peak in
1992 and decreasing markedly since then (Figure 8.3). At no point has community programme ac-
counted for more than 1.5% of all proved cases for imprisonable offences.

Figure 8.3: The percentage of proved cases resulting in community programme for imprisonable
offences, 1982-1997
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The very low use of the community programme sentence (and hence the small number of sentences in
the data used for this study), the fluctuations in its use, and the fact that it was not introduced until
1985 means that changes in sentencing practice cannot be accurately assessed. The decreasing use of
community programme in the 1990s would seem to indicate a change in sentencing practice, given that
an increase in use might have been expected due to the rapid growth of the number of cases involving
violent offences (especially domestic violence) to reach a peak in 1995.
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9 Supervision

9.1 Background

Probation was introduced in 1954 and was replaced by supervision in 1985. As the name suggests, the
sentence involves the supervision of the offender by a probation officer on a regular basis, with certain
standard conditions (e.g. notifying a change of address). Supervision may also be imposed with addi-
tional special conditions (e.g. attending a work or social skills training programme).

Supervision is frequently imposed as cumulative to a short sentence of imprisonment or in combina-
tion with periodic detention. As the primary sentence in such cases is taken as the prison or periodic
detention sentence, these cases are not included in this analysis of supervision.

This chapter examines which statistical factors most influence the use of supervision sentences, look-
ing first at the variables individually and then at their combined effects using multivariate modelling
techniques. Changes in the use of supervision are analysed in the final section of this chapter.

9.2 Single variable analysis of current factors influencing sentencing

Opverall, 6.3% of the offenders who had a proved case in 1995 received supervision as their primary
sentence.

Compared to imprisonment, the use of supervision shows only fairly weak relationships with the
current seriousness of offending and the previous criminal history of the offender (Figure 9.1).

Offenders who have committed offences of very low or very high seriousness have a relatively low
probability of receiving a supervision sentence, as do those convicted on only one or two charges. The
use of supervision is fairly constant over moderate levels of seriousness (e.g. seriousness scores in the
range 20-200) and peaks for the relatively small number of offences with a seriousness of around 300-
360 (mainly serious offences against the person).

There 1s relatively little relationship between the use of supervision and the criminal history character-
istics of the offender.
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Figure 9.1: Percentage of offenders receiving a supervision sentence in 1995 for selected vari-

ables
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Notes: Current serioushess (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;
then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past

seriousness is rounded to the nearest 20. Years since previous offence (or since end of previous prison

sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.
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Nor are there very clear distinctions in the probability of receiving a supervision sentence between
demographic groups. Females have a slightly higher probability of receiving supervision (9%) than
males (6%), while Pacific peoples have a slightly higher probability (9%) than Mioti and Pakeha/Other
ethnic groups (7%). Age makes relatively little difference, except for a lower probability for youth
offenders (3%). The lower use of supervision for youth offenders is not surprising, given the availabil-
ity of youth supervision and community work orders as alternative sentences.

Offence type is a more significant factor. Cases involving domestic violence have by far the highest
probability of a supervision sentence (27% of proved cases for this offence type result in a supervision
sentence). Serious offences against the person (11%), minor offences against the person (9%) and
property offences (8%) are also more likely than other offences to result in supervision.

The percentage of offenders receiving a supervision sentence is higher if the most recent sentence
prior to the current case is also supervision (14%), than if the previous sentence was a prison sentence
(6%), periodic detention (5%), community service (8%), community programme (10%) or a monetary
penalty (5%).

9.3 Multivariate analysis of current factors influencing sentencing

9.3.1 The fit and accuracy of the 1995 model

The logistic regression models for supervision achieved a significant overall fit to both the full and half
1995 data, as indicated by log likelihood ratios significant at the 0.0001 level of probability and non-
significant residual (unexplained variation) terms. The model not only fits the data it was developed
on, but fits equally well to other data. Thus, the results of the test phase (Figure 9.2) show that the
model developed using one half of the 1995 data (the ‘fitted data’) fits equally well to the other, unseen
half of the 1995 data (the ‘test data’).

The supervision model differs from the prison model in that the results are only close to the ideal line
up to a probability of about 0.3 and there were very few offenders with a probability more than 0.4.
Thus, there were no factors or combination of statistical factors that adequately predicted a high
probability of receiving a supervision sentence. This is perhaps not surprising, given that community-
based sentences are targeted at an intermediate group of offenders (those who have neither a high
probability of imprisonment nor a high probability of receiving a fine or no sentence).

Also, contextual factors relevant to the specific offence and offender, but not measured by the statisti-
cal factors available for this study, presumably make a substantial contribution to the sentencing deci-
sion. For example, supervision 1s appropriate when some form or counselling or therapy is indicated
(e.g. for drug addiction or violent
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behaviour) and where closer supervision of the offender 1s required than can be provided by other
sentences.

Figure 9.2: Plot of the predicted probability versus the actual proportion of offenders receiv-
ing supervision, 1995 fitted and test data
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9.3.2 Results of the 1995 model

When all of the statistical variables are compared in the logistic regression model, the most significant
factor is having a current offence of domestic violence, at more than five times the odds ratio or
relative risk of property offences (Table 9.1). Other types of violent offences (minor and setrious
offences against the person) are also more likely than property offences to result in a supervision
sentence. Conversely, the probability of receiving a supervision sentence is reduced if the current
offence 1s a traffic offence, drug offence or breach of a periodic detention sentence.

Offences of moderate seriousness (>20-180 and >180-365) have the highest odds ratios of the seri-
ousness groups. People who have been charged with more than one offence are more likely to receive
supervision than those charges with only one offence.

Women are almost twice as likely to get supervision as men, once the effects of other factors are taken
into account (such as the higher rate of violent offending by men). As for other sentences, youth
offenders (aged under 17) have a low relative risk of supervision. Maori offenders appear to be slightly
less likely to receive supetrvision. A guilty plea appears to increase the probability of supervision.

100



Table 9.1: Logistic regression model of the probability of supervision, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 1.360 27.3 0.0001 15
>20-180 2.321 233.1 0.0001 3
>180-365 2.762 79.9 0.0001 8
>365 1.528 10.1 0.0015 26
Current charges 2-4 1.469 130.0 0.0001 6
5+ 1.552 62.1 0.0001 10
Current offence Serious against person 1.558 34.8 0.0001 14
Domestic violence 5.144 1163.6 0.0001 1
Minor against person  1.881 102.3 0.0001 7
Drugs 0.597 50.6 0.0001 11
Breach pd 0.479 42.9 0.0001 13
Other against justice - - - -
Disorder/other - - - -
Traffic 0.543 160.7 0.0001 4
Plea Guilty 1.640 69.3 0.0001 9
Gender Female 1.950 285.8 0.0001 2
Age group <17 0.265 47.9 0.0001 12
17-19 1.242 24.5 0.0001 18
30+ 1.135 13.5 0.0002 22
Ethnicity Miori 0.849 27.1 0.0001 16
Pacific - - - -
Most recent sentence Prison - - - -
Periodic detention - - - -
Comm. programme 1.523 8.8 0.0030 27
Comm. service 1.251 13.0 0.0003 23
Supervision 2.091 151.3 0.0001 5
Previous sentence Prison - - - -
Periodic detention - - - -
Comm. programme 1.258 11.8 0.0006 24
Comm. service 1.182 18.4 0.0001 19
Supervision - - - -
Previous offence Breach cbs - - - -
Previous proved cases 1-3 1.171 14.3 0.0002 21
4-10 1.104 6.3 0.0120 28
11+ - - - -
Previous seriousness >10-60 1.160 17.9 0.0001 20
>60-180 - - - -
>180 - - - -
Time since previous case 1 month or less 0.724 25.3 0.0001 17
>1 month-1 year - - - -
>1-4 years 1.122 10.1 0.0015 25

Rate of conviction

2-8 charges per year
>8 charges per year

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).
The most significant variable (highest Wald Chi-square, lowest probability P), is rank “1°.
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As for other community-based sentences, the current sentence is more likely to follow a sentence of
the same type. That is, if the most recent sentence is supervision, or a supervision sentence has been
served in the past, then the probability of a further supervision sentence is increased. Previous com-
munity programme and community service sentences also increase the probability of supervision.

Other than having a previous supervision sentence, the criminal history variables are amongst the least
significant of all variables. A low to moderate number of previous cases and previous seriousness and
a moderate gap since the last case tend to increase the odds of a supervision sentence.

9.4 Changes in the use of supervision

The use of supervision has increased over the 1982 to 1997 period, although the magnitude of the
increase has been much less than for either community service or periodic detention. In 1982, 4.5% of
proved cases involving imprisonable offences resulted in a supervision sentence, compared to 6.3% in
the peak year of 1995 (Figure 9.3). In contrast to other community-based sentences, which increased
in the late 1980s and early 1990s, the main period of growth for supervision was in the mid 1990s.

Figure 9.3: The percentage of proved cases resulting in a supetvision sentence for imprisonable
offences, 1982-1997
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A change in the use of a particular sentence may be due to one or both of the following: (i) a change
in the type of offence or offender being dealt with by the courts or (i) a change in sentencing practice
with respect to these characteristics (such that offenders with the same statistical characteristics are
now more ot less likely to recetve a particular sentence than in the past). Given the use of supervision
for offences of moderate seriousness and particularly its use for violent offences, the significant in-
creases in the
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average seriousness of offences and the number of violent offences dealt with by the courts would be
expected to result in an increase in the use of supervision.

To test whether sentencing practice has changed with respect to supervision, the logistic model devel-
oped using 1995 data was used to predict the probability of receiving a supervision sentence for of-
fenders in earlier years. This means that an offender in 1983 who has the same criminal history and
current case characteristics as a person in 1995 would have the same predicted probability of supervi-
sion. The predicted probabilities are then compared to the actual proportion of people recetving a
supervision sentence in each year. If no change in sentencing practice has occurred with respect to the
statistical variables, then the predicted probability should be the same as the actual proportion receiv-
ing supervision.

The results indicate that much of the increase in the use of supervision between 1983 and 1995 can be
explained by changes in statistical factors. Overall, 4.5% of offenders in 1983 received supervision,
compared to 6.3% in 1995 (Table 9.2). The similarity of the actual 1983 percentage (4.5%) to the
predicted percentage for 1983 (5.0%) based on the 1995 model indicates that, overall, there has been
relatively little change in sentencing practice between 1983 and 1995. However, there does appear to
have been a decrease in the use of supervision between 1987 and 1991, followed by an increase be-
tween 1991 and 1995. Thus, the actual use of supervision is lower in 1991 (3.4%) than predicted
(5.2%) given the types of offenders and offences dealt with by the courts that year.

Changes in sentencing practice over the range of probabilities are shown in Figure 9.4.

Figure 9.4: Comparison among years of the actual and predicted probabilities of supetvision,
with predictions made using the 1995 model
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Table 9.2: Actual percentage treceiving supervision for each variable and year and predicted
percentage based on 1995 sentencing practice

Variable Category Actual % Predicted %
1983 1987 1991 1995 | 1983 1987 1991 1995
Total All variables 4.5 4.3 3.4 6.3 5.0 5.1 5.2 6.3
Current >0-1 1.9 20 1.3 25 |30 30 24 25
seriousness >1-20 34 3.1 3.1 5.7 4.2 4.2 4.5 5.7
>20-180 8.2 8.4 5.8 11.1 | 7.7 8.2 8.6 11.1
>180-365 7.5 9.2 10.3 11.6 | 11.0 105 113 11.7
>365 24 38 30 73 68 70 67 73
Current Setious against petson 7.7 6.7 69 109 | 104 10.0 104 109
offence Domestic violence 8.9 102 10.6 27.1 | 239 248 261 27.1
Minor against person 3.4 42 49 94 [82 83 89 94
Property 76 74 6.1 7.5 6.1 6.2 71 7.5
Drugs 2.1 22 24 37 |32 32 34 37
Breach pd 25 26 23 26 |23 23 25 26
Other against justice 52 87 39 53 |57 56 57 60
Disorder/other 26 25 35 47 |41 4.1 4.7 4.7
Traffic 1.6 1.5 1.6 3.0 |30 3.1 30 3.0
Previous 0 32 28 32 63 |44 48 5.1 6.4
cases 1-3 5.6 52 3.3 6.5 52 5.1 5.1 6.5
4-10 5.1 50 38 64 |56 54 53 6.4
11+ 33 37 34 62 |52 52 52 062
Most recent  Prison 4.1 4.4 3.7 5.6 5.3 5.2 5.4 6.0
sentence Periodic detention 2.6 3.8 3.1 54 | 4.7 48 49 5.6
Comm. programme 00 70 63 101100 85 83 101
Comm. service 5.3 6.0 4.8 7.7 7.6 74 6.8 7.7
Supervision 8.8 9.5 8.9 13.7 | 11.7 119 126 13.7
Age <17 4.1 33 1.9 29 |22 21 25 29
17-19 68 64 50 67 64 64 62 67
20-29 37 38 31 59 [49 49 48 59
30+ 36 36 32 69 54 56 53 6.9
Gender Female 9.6 8.0 6.1 9.1 8.6 8.5 8.1 9.1
Male 37 36 30 59 |45 45 47 5.9
Ethnicity Miori 55 49 37 6.8 |53 52 5.7 6.8
Pacific 45 43 38 85 6.5 65 7.1 8.7
Pakeha/Other 5.2 50 44 6.8 5.6 5.6 5.7 6.4

Note: The predicted percentage is the percentage of offenders who would have received the sentence had the sentencing
practices of 1995 been applied, as predicted by the 1995 logistic model. The difference between the predicted percentage
for 1995 and other years indicates the proportion of the total change due to changes in statistical factors (e.g. the increase
in average seriousness) while the difference between the actual and predicted percentage for each year indicates the propor-
tion of total change due to changes in sentencing practice.

The lower than predicted use of supervision in 1991 appears to occur over most levels of probability.
Differences between 1995 and the 1980s occur mainly at probabilities of
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25% or more, for which the number of offenders is relatively small (and therefore this difference does
not make much impact on the overall probability).

A significant increase in the use of supervision, especially between 1991 and 1995, has occurred for all
the violent offences (particularly domestic violence, but also minor and serious offences against the
person). For example, 11% of offenders convicted of domestic violence in 1991 received a supervi-
sion sentence compared to 27% in 1995. These increases cannot be explained by changes in other
factors, as indicated by the much smaller increase in the predicted percentages for these offences. The
number of domestic and other violence cases prosecuted increased rapidly between 1991 and 1995.
This trend, combined with an increase 1 the use of supervision for violent offences, has made a
significant contribution to the overall increase in the number of people sentenced to supervision over
this period.

Figure 9.5: Actual percentage receiving supervision and predicted percentage based on 1995
sentencing practice, by offence seriousness and previous conviction history, 1983-1995

(1a) Seriousness of offence - actual % (1b) Seriousness of offence - predicted %

14% 14%
X=X _y

12% 12%
10% 10%

8% 8%

x

6% 6%

4% 4%

. ——1983 —o—1987 |® . —+—1983 —o— 1987
2% ——1991 —x—1995 2% T ——1991 —x—1995
0% N 0% N

0 80 160 240 450+ 0 80 160 240 450+
(28) No. of previous cases - actual % (2b) No. of previous cases - predicted %
8% 8%
% ™
=X =X""N _x-X -x X«
% 6% X=X "7 Ny X =X -X =X X=X Ly X=X X =X X X X K-
5% 5%
4% 4%
3% 2 3% |
2% 2%
0 ——1983 —o—1987 ——1983 —o— 1987
1% ——1991 —x—1995|| T —+—1991 —x—1995

! | | | 0%
0 3 6 9 12 15 18 21+ 0 3 6 9 12 15 18 21+

0%

105



There has also been an increase in the use of supervision for offences of high seriousness and for
offenders with several previous proved cases (Figure 9.5 and Table 9.2). Pacific peoples also show a
relative increase in the use of supervision, reflecting the greater proportion of domestic violence
relative to other types of offence for Pacific peoples. The relative use of supervision for youth offend-

ers (aged under 17) has decreased, as has the use of other community-based sentences and prison
sentences for this age group.
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10 Factors influencing monetary penalties

10.1 Background

The monetary penalties included in this analysis are the fines and reparation imposed by the courts
where the monetary penalty is the most serious sentence in the case. Reparation to the victim can be
imposed whenever an offender has caused any loss or damage to any property or, since 1987, where
the victim has suffered emotional harm.

Orders for court costs in the absence of a sentence are not included as a monetary penalty in this
analysis. This study is limited to cases involving imprisonable offences. Just under a quarter of the
total proved cases in 1995 were for non-imprisonable offences, for which the maximum penalty 1s a
monetary penalty. Also excluded are monetary penalties not imposed by the court, such as fines
resulting from unpaid infringement fees for speeding and parking infringements.

This chapter examines which statistical factors most influence the use of monetary penalties, looking
first at the variables individually and then at their combined effects using multivariate modelling tech-
niques. Changes in the use of monetary penalties are analysed in the final section of this chapter.

10.2 Single variable analysis of current factors influencing sentenc-
ing

The relationships between the probability of receiving a monetary penalty and the various statistical
factors (Figure 10.1) are almost exactly the opposite of the relationships for imprisonment (Figure
4.1).

Offenders who have committed an offence of low seriousness have a far higher probability of receiv-
ing a monetary penalty. Almost 60% of cases involving an imprisonable offence with a seriousness
score of less than 20 result in a monetary penalty, compared to less than 20% for all other offences.
The probability of recetving a monetary penalty also drops rapidly as the number of proved charges in
the current case increases.

Similarly, monetary penalties are more likely for people who have a limited offending history, especially
those with a low rate of conviction or less serious previous convictions. There is a negative, more or
less linear, relationship between the probability of a monetary penalty and the number of previous
cases. If the person has not had a conviction for some years the probability of receiving a monetary
penalty increases.
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Figure 10.1: Percentage of offenders receiving a monetary penalty in 1995 for selected vari-
ables

(@) Seriousness of current offence (b) Current charges
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Notes: Current serioushess (seriousnesss score of current offence) is rounded to the nearest 20 up to 200;
then to nearest 60. Rate of offending is rounded to the nearest 1 charge per year. Cunulative weighted past
seriousness is rounded to the nearest 20. Years since previous offence (or since end of previous prison
sentence) is rounded to the nearest 0.5 years. Trends snoothed where nunber of people in group is low.
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Women have a lower probability of receiving a monetary penalty (35%) than men (40%), despite
having characteristics that should make them more likely to receive a monetary penalty, such as the
lower average seriousness of the offences committed by women. Youth offenders also have a lower
probability of receiving a monetary penalty (11%), compared to adult offenders (37-41%). Monetary
penalties are used less for Miori (28%) and Pacific peoples (30%) than for Pakeha/Other offenders
(42%). Some of these differences are due to the characteristics of the different offender groups. The
multivariate analysis presented below takes these factors into account.

As expected, the offence groups with the highest probability of receiving a monetary penalty are those
largely comprised of offences of low seriousness. Thus, around half of the proved cases involving
traffic offences (54%), drug offences (52%) and disorder offences (48%) result in a monetary penalty,
compared to 36% of minor offences against the person, 29% of property offences, 18% of other
offences against justice, 13% of domestic violence, 10% of breaches of periodic detention and 5% of
serious offences against the person.

The percentage of offenders receiving a monetary penalty is higher if the most recent sentence prior
to the current case is also a monetary penalty (54%), than if the previous sentence was a prison sen-
tence (20%), periodic detention (22%), community programme (21%), community service (29%) or
supervision (26%).

10.3 Multivariate analysis of current factors influencing sentencing

10.3.1 The fit and accuracy of the 1995 model

The logistic regression models for monetary penalties achieved a significant overall fit to both the full
and half 1995 data, as indicated by log likelithood ratios significant at the 0.0001 level of probability
and the non-significant residual (unexplained variation) terms.

The results of the test phase (Figure 10.2) indicate that the monetary penalty model gives good general
predictive accuracy. That 1s, when the actual percentage of offenders receiving a monetary penalty is
plotted against the probability of receiving a monetary penalty predicted by the model, the results are
very close to the ideal line (the ideal line being where the actual probability is equal to the predicted
probability). The model also produced predictions over almost the full range of probability (1.e. from
0 to 1), indicating that the model can discriminate between offenders with virtually no probability of a
monetary penalty up to those who almost certainly will receive a monetary penalty.

One of the potential problems of developing the regression models is that a good fit to the data may
be achieved by testing a large number of variables. Thus the model should be tested on some unseen
data. The outcome of this test showed that the results were equally good when the model developed
using one half of the 1995 data (the ‘fitted data’)
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was used to predict probabilities on the other, unseen half of the 1995 data (the ‘test data’).

Figure 10.2: Plot of the predicted probability versus the actual proportion of offenders receiv-
ing a monetary penalty, 1995 fitted and test data
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10.3.2 Results of the 1995 model

As expected, offences of low or moderately low seriousness and offenders convicted on only one or a
few charges are much more likely to receive a monetary penalty, all other factors being equal (Table
10.1). Thus, the odds ratio relative to the reference groups (>0-1 for seriousness and one charge)
decrease sharply as the seriousness or number of charges increase. Similarly, the more serious offences
(e.g. offences against the person and offences against justice) have very low odds ratios relative to
property offences.

However, there are other equally significant variables in the monetary penalty model that are less
intuitively obvious. In particular, women have a significantly lower probability of receiving a monetary
penalty than men, even after taking account of the lower average seriousness of offences committed
by women and other factors. Conversely, women are also more likely than men to receive community
service or no sentence (e.g. a conviction and discharge; see Appendix I).

Miori and Pacific peoples are also less likely to receive a monetary penalty (and less likely to receive no
sentence), but are more likely to receive community service, community programme ot periodic deten-
tion.
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Table 10.1: Logistic regression model for monetary penalties, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 0.558 519.7 0.0001 6
>20-180 0.216 3127.9 0.0001 1
>180-365 0.040 346.9 0.0001 9
>365 0.022 226.6 0.0001 13
Current charges 2-4 0.546 930.8 0.0001 2
5+ 0.204 588.9 0.0001 4
Current offence Serious against person 0.375 128.0 0.0001 16
Domestic violence 0.324 497.8 0.0001 7
Minor against person  0.725 67.5 0.0001 23
Drugs 1.854 342.2 0.0001 10
Breach pd 0.249 489.0 0.0001 8
Other against justice 0.406 145.1 0.0001 15
Disorder/other 1.072 4.0 0.0459 39
Traffic 1.101 13.6 0.0002 37
Plea Guilty 1.181 22.8 0.0001 33
Gender Female 0.513 693.5 0.0001 3
Age group <17 0.432 54.6 0.0001 26
17-19 0.784 88.3 0.0001 22
30+ 0.909 21.6 0.0001 34
Ethnicity Miori 0.739 248.0 0.0001 12
Pacific 0.700 104.0 0.0001 19
Most recent sentence Prison 0.538 204.6 0.0001 14
Periodic detention 0.533 524.5 0.0001 5
Comm. programme 0.533 32.4 0.0001 31
Comm. service 0.488 331.9 0.0001 11
Supervision 0.594 113.5 0.0001 18
Previous sentence Prison 0.809 55.0 0.0001 25
Periodic detention 0.771 103.4 0.0001 20
Comm. programme 0.821 16.4 0.0001 35
Comm. service 0.814 59.4 0.0001 24
Supervision 0.928 8.6 0.0033 38
Previous offence Breach cbs - - - -
Previous proved cases 1-3 - - - -
4-10 - - - -
11+ - - - -
Previous seriousness >10-60 0.842 44.7 0.0001 28
>60-180 0.832 33.9 0.0001 29
>180 0.818 24.2 0.0001 32
Time since previous case 1 month or less 0.638 122.2 0.0001 17
>1 month-1 year 0.762 97.2 0.0001 21
>1-4 years 0.859 32.7 0.0001 30
Rate of conviction 2-8 charges per year 0.911 15.0 0.0001 36
>8 charges per year 0.686 47.3 0.0001 27

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).
The most significant variable (highest Wald Chi-squate, lowest probability P), is rank 1°.
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The reasons for the lower use of monetary penalties for women, Maori and Pacific peoples cannot be
distinguished using the statistical data available in this analysis. Some possible explanations are that
there may be gender or ethnic differences in the circumstances of the average case or possibly differ-
ences in the ability to pay a fine or a perhaps a perception that community service is more appropriate
in other ways for these groups.

Youth offenders (aged less than 17) are less likely to get a monetary penalty than other offenders,
although the effect is not as strong as it 1s for other sentences, for which youth offenders have very low
odds ratios. The few youth offenders who are formally prosecuted, as opposed to being dealt with by
Family Group Conferences, are more likely to receive no sentence or one of the other sentences
specifically for youth offenders (e.g. youth supervision and community work orders).

As with all other sentence types, the previous sentences served have a significant impact on the current
sentence type. The probability of a monetary penalty is reduced if the offender has previously served
a prison sentence, periodic detention, community service or supervision, especially as the most recent
previous sentence.

Other aspects of the offender’s previous criminal history are also relevant, although these are not
amongst the most significant of the variables in the model. Offenders with an offending history of
moderate to high seriousness or who have a high rate of conviction or a recent conviction, are less
likely to receive a monetary penalty than the reference groups. A guilty plea also increases the prob-
ability of a monetary penalty.

10.4 Changes in the use of monetary penalties

The total number of cases resulting in a monetary penalty as the primary sentence decreased by a third
(from about 83,000 to 56,000) over the 1983 to 1995 period. Much of this decrease 1s accounted for by
the non-imprisonable offences excluded from this study. The number of monetary penalties imposed
for non-imprisonable offences almost halved (from about 42,000 to 23,000) over the 1983 to 1995
period. Most of this decrease is due to the decriminalisation of minor offences (especially some minor
traffic offences), although the greater use of alternatives to prosecution for minor offences has also

contributed (Triggs 1998).

For the imprisonable offences included in the present study, there has been a 20% decrease in the
number of monetary penalties imposed over the 1983 to 1995 period and a 33% decrease in the use of
monetary penalties as a percentage of the sentences imposed for proved cases (Figure 10.3). Most of
the change occurred between 1985 and 1992, with a small increase in use in the last few years.
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Figure 10.3: The petrcentage of proved cases resulting in a monetary penalty for imprisonable
offences, 1982-1997
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To test whether this change is due to changes in sentencing practice or due to changes in the type of
offence and offender being sentenced, the logistic model developed using 1995 data was used to pre-
dict the probability of receiving a monetary penalty for offenders in earlier years. This means that an
offender in 1983 who has the same criminal history and current case characteristics as a person in 1995
would have the same predicted probability of a monetary penalty. The predicted probabilities are then
compared to the actual proportion of people receitving a monetary penalty in each year. If no change
in sentencing practice with respect to the statistical factors has occurred, then the predicted probability
should be the same as the actual proportion receiving a monetary penalty.

The results indicate that there has been a significant change in sentencing practice, but also that some
of the decrease in the use of monetary penalties can be explained by changes in statistical factors.

Opverall, 59% of offenders i1n 1983 received a monetary penalty, compared to 55% m 1987, 41% in
1991 and 39% 1n 1995 (Table 10.2). Had there been no change in sentencing practice, the predicted
probability of receiving a monetary penalty would still have been somewhat higher in 1983 (43%) than
m 1995 (39%), due to statistical factors such as the lower average seriousness of cases proved in 1983
and the lower percentage of persistent offenders. The estimated decrease in the use of monetary
penalties due to changes 1n sentencing practice 1s the difference between the actual percentage for in
1983 (59%) and the predicted percentage (43%).

Thus, the percentage of proved cases recetving a monetary penalty decreased by 20% in absolute

terms (1.e. 59% minus 39%), most of which (16%) was estimated to be due to changes in sentencing
practice, with an estimated 4% due to changes in statistical factors.
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Changes in sentencing practice over the range of probabilities are shown in Figure 10.4. For all levels
of probability, the 1983 and 1987 lines lie considerably above the 1991 and 1995 lines, indicating that
the actual probability of receiving a monetary penalty was higher in the 1980s than the predicted
probability based on 1995 sentencing practice. Thus, any offender sentenced in the 1980s had a higher
probability of recetving a monetary penalty than an offender with the same statistical characteristics in
the 1990s.

Some of this change 1n sentencing practice may be due to changes in factors that could not be quanti-
fied in this analysis. For example, any change in the average circumstances of offenders (such as the
ability to pay a fine) would have had an influence on changes in sentencing practice, as the ability to pay
a fine must be taken into account by the court.

Figure 10.4: Comparison among years of the actual and predicted probabilities of receiving a
monetary penalty, with predictions made using the 1995 model
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Very significant changes in sentencing practice have occurred over the 1983 to 1995 period for all
levels of seriousness, all types of offence, all categories of criminal history, and all demographic groups
of offenders (Table 10.2, Figure 10.5). In all categories, only a small proportion of the total change
can be explained by changes in statistical factors.

Many of the offenders who would previously have got a monetary penalty are now receiving other
community-based sentences, especially community service, or no sentence (see section 11.2).
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Table 10.2: Actual petcentage teceiving a monetary penalty for each variable and year and

predicted percentage based on 1995 sentencing practice

Variable Category Actual % Predicted %
1983 1987 1991 1995 | 1983 1987 1991 1995
Total All variables 58.7 551 41.0 392|430 423 427 392
Current >0-1 825 763 69.0 66.0 [ 652 63.6 704 66.0
seriousness >1-20 69.9 642 434 37.7 | 502 49.0 448 37.7
>20-180 232 246 146 150|179 174 171 15.0
>180-365 11.0 8.7 4.7 3.1 3.7 3.8 3.6 3.1
>365 3.8 1.5 0.9 1.2 1.4 1.4 1.5 1.2
Curtent Serious against person 125 8.1 4.0 5.1 6.3 52 4.9 5.1
offence Domestic violence 442 314 154 133 | 187 168 139 133
Minor against person 62.1 513 369 357|375 371 368 357
Property 41.8 40.0 274 294 (326 330 31.7 294
Drugs 80.3 724 541 519 | 631 604 558 519
Breach pd 18.7 151 6.1 9.5 120 115 105 95
Other against justice 39.0 341 186 181 | 214 225 195 181
Disorder/other 71.0 61.7 431 47.6 | 528 51.1 474 476
Traffic 78.0 734 529 53.6 559 522 529 536
Previous 0 72.3 658 562 51.6 (523 502 552 514
cases 1-3 61.4 0619 531 478 |464 478 534 476
4-10 46.3 46.5 355 369 [33.7 361 387 371
11+ 371 339 210 244|253 252 243 245
Most recent  Prison 299 274 159 173 (199 198 179 173
sentence Periodic detention 35.6 331 195 221|219 234 225 221
Comm. programme 0.0 33.7 22.8 214100 205 21.7 214
Comm. service 438 41.0 243 286|243 265 264 28.6
Supervision 457 409 275 263 (294 292 289 263
Age <17 263 319 93 11.2 [ 21.6 241 141 11.2
17-19 56.9 533 360 374 (397 403 383 374
20-29 63.2 57,5 398 389 470 448 420 389
30+ 69.1 621 471 414 (502 473 473 414
Gender Female 52.7 488 369 345|343 343 371 345
Male 59.5 562 417 399 | 442 43.6 43.6 399
Ethnicity Miori 442 429 274 279 (298 308 29.0 279
Pacific 484 474 302 300|335 351 31.8 30.0
Pakeha/Other 584 545 39.6 424|449 449 431 431

Note: The predicted percentage is the percentage of offenders who would have received the sentence had the sentencing
practices of 1995 been applied, as predicted by the 1995 logistic model. The difference between the predicted percentage
for 1995 and other years indicates the proportion of the total change due to changes in statistical factors (e.g. the increase
in average setiousness) while the difference between the actual and predicted percentage for each year indicates the propor-
tion of total change due to changes in sentencing practice.
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Figure 10.5: Actual percentage receiving a monetary penalty and predicted percentage based
on 1995 sentencing practice, by offence seriousness and previous conviction history, 1983-1995
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11 Summary and interaction effects

11.1 Outline of methods and limitations

The following results are based on the application of a multivariate method (logistic regression model-
ling) to determine the statistical factors mnfluencing the probability of receiving each sentence type.

Multivariate methods estimate the effects of all statistical variables together, so that the independent
contribution of each variable can be estimated. This is necessary as many of the variables are interre-
lated. For example, the seriousness of the current offence is higher on average for cases involving
several charges, for offenders with a more extensive previous criminal history, and for offenders who
are male, of Miaori or Pacific ethnicity, or aged under 17 years.

Only factors that could be quantified from the available statistical data were included in the analysis.
These include the type and seriousness of the major offence committed, the number of charges proved
in the current case, the plea, the previous criminal history of the offender (number and seriousness of
previous proved cases, rate of conviction, the time since the last case, and previous sentences) and the
sex, age and ethnicity of the offender.

While these are important variables in determining sentencing, this does not imply that other factors
are not important, only that they could not be measured from the available data. Therefore, this
analysis 1s not intended as a comment on sentencing with respect to specific cases (which always
involve unique circumstances influencing the choice of sentence), but rather is intended as a broad
overview of the combined effects of various statistical factors on overall sentencing practice at a
national level.

The models developed on recent (1995) data were used to predict the probability of receiving each
sentence in three eatlier years (1983, 1987 and 1991). These predicted probabilities are subject to
statistical error (e.g. due to the limits of the accuracy of the model, from random errors due to small
numbers in some categories, and from any changes within categories of some variables). Therefore,
the analysis is only intended to indicate the relative magnitude of changes in sentencing practice.

The study is based on all proved cases involving imprisonable offences i each of the four years. The
total sample size was just under 300,000 cases.
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11.2 Overall changes in sentencing

The results indicate that very substantial changes in the use of different sentences have occurred since
1983. Some of this change can be explained by changes in the type of offence and offender dealt with
by the courts, as measured by the statistical variables used in this study. In particular, increases in the
average seriousness of offences dealt with by the courts and in the extent of previous offending for the
average defendant have lead to pressure for an increase in the use of the more serious sentences, such
as imprisonment and periodic detention.

However, much of the change in sentence use cannot be explained by these statistical trends. This
suggests that changes in sentencing practice have occurred. That is, offenders with similar character-
istics are now more or less likely to receive a specific sentence than they were in the 1980s. Changes in
factors that could not be measured by this study, such as changes in the prevalence of aggravating and
mitigating factors, may also have played a part in this change in sentencing practice.

A major trend over the last decade and a half has been the increase in use of community-based sen-
tences. Overall, the use of community-based sentences has doubled as a percentage of the total
proved outcomes. Approximately a third of this increase is estimated to be due to trends in the type of
offence and offender being dealt with by the courts, while two-thirds is estimated to be due to changes
mn sentencing practice. The specific findings are:

e The actual percentage of proved cases resulting in imprisonment has changed relatively little com-
pared to changes in other sentence types. However, this lack of trend disguises a significant rela-
tive decrease in the use of imprisonment. Given the greater average seriousness of offences and
offenders sentenced in 1995, the imprisonment rate should have been lower in 1983 than in 1995.
Had 1995 sentencing practice been applied to the 1983 offenders, an estimated 5.8% would have
recetved a prison sentence, which is considerably less than the actual rate of imprisonment of

9.5% 1 1983 (Table 11.1).

The relative use of imprisonment decreased particularly between 1983 and 1987, following the
introduction of stricter guidelines on the use of imprisonment (Criminal Justice Act 1985) and
between 1991 and 1995, following the introduction of the suspended prison sentence (Criminal
Justice Amendment Act 1993).

e The use of periodic detention has almost doubled in the last decade and a half. Trends in the type
of offence and offender being sentenced explain much of this increase, although there has also
been a change in sentencing practice towards greater use of periodic detention.

The increased use of periodic detention has largely occurred for the types of offences and offend-

ers who would have received a prison sentence in the 1980s, suggesting that the decrease in the use
of imprisonment has been balanced by the increase in
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periodic detention. The absolute increase in the percentage of cases resulting i periodic deten-
tion that is estimated to be due to changes in sentencing practice over the 1983 to 1995 period (an
estimated +5.0%, the difference between the actual and predicted percentage for 1983) is some-
what higher than the decrease for imprisonment (an estimated -3.7%).

This estimated change due to sentencing practice is probably an underestimate, as the statistical
factors that influence the increased predicted use of periodic detention include two factors (the
number of previous periodic detention sentences and breaches of periodic detention) that them-
selves are influenced by changes in sentencing practice towards a greater use of periodic detention.

The peak use of periodic detention was reached in the early 1990s, after rapid growth in the late
1980s. Between 1992 and 1996 the use of this sentence declined again, although the probability of
receiving this sentence 1s still much higher than it was a decade ago.

Table 11.1: Overall percentage of offenders receiving each sentence for each yeat, actual pet-
centage and predicted percentage based on 1995 sentencing practice

Sentence Actual % Predicted %

1983 1987 1991 1995 [ 1983 1987 1991 1995
Prison 9.5 8.0 9.0 9.1 5.8 6.2 7.8 9.1
Periodic detention 12.8 16.2 26.6 23.8 17.8 19.3 23.6 23.8
Comm. programme - 1.0 1.3 1.1 0.6 0.7 0.8 1.1
Comm. service 3.0 24 10.8 10.4 11.7 11.8 12.3 11.5
Supervision 4.5 4.3 34 6.3 5.0 5.1 5.2 6.3
Monetary penalty 58.7 55.1 41.0 39.2 43.0 42.3 42.7 39.2
Other sentence! 7.5 6.3 4.6 5.3 - - - -
No sentence? 4.0 6.7 3.2 4.9 7.6 7.3 4.4 4.9

Note: The predicted percentage is the percentage of offenders who would have received the sentence had the sentencing
practices of 1995 been applied, as predicted by the 1995 logistic model. The difference between the predicted percentage

for 1

995 and other years indicates the proportion of the total change due to changes in statistical factors (e.g. the increase

in average setiousness) while the difference between the actual and predicted percentage for each year indicates the propor-

tion

of total change due to changes in sentencing practice.

! Sentences and court orders not included in the main analysis, including driving disqualifications, deferred or suspended

sentences, community work or social welfare supervision for youth offenders, etc.

* Discharge with or without conviction or admonished in the Youth Court (see Appendix I).
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Community service has more than tripled in use since 1983. Almost all of this change appears to
be due to changes in sentencing practice. The very significant increase in the use of community
service for offences of low seriousness and for offenders with no or few previous cases indicates
that community service is now being used where previously (in the 1980s) a monetary penalty
would have been imposed. Certainly the



decrease in imprisonment noted above (an estimated -3.7%) 1s much too small to account for the
mncrease 1n community service (an estimated +8.7%), especially as the use of periodic detention has
also increased by 5% over the same period. In contrast, the decrease in the use of monetary
penalties (an estimated -15.7%) is sufficient to cover the increase in community service.

e The use of community programme has never been very high. Little can be said with confidence
about the causes of trends for this sentence type, due to low numbers, although the decrease
between 1991 and 1995 appears to go against the predicted trend based on the increasing setrious-
ness of offences and offenders over that time.

e The use of supervision increased mainly between 1991 and 1995. This change centres on the
increased use of supervision for domestic violence and other violent offences between 1991 and
1995. The use of imprisonment and periodic detention for these offences declined over this
period.

e DMonetary penalties are now far less often imposed for imprisonable offences than they were in the
1980s. The actual percentage of proved cases resulting in a monetary penalty has declined from
59% to 39% between 1983 and 1995. A small proportion of this change can be accounted for by
changes in the type of offenders and offences dealt with by the courts. However, most of the
change appears to be due to changes in sentencing practice toward a greater use of community-
based sentences where previously a monetary penalty would have been used. The move to a
greater use of community service accounts for much of this trend.

e The relative increase in cases resulting in no sentence also accounts for some of the decrease in the
use of monetary penalties. Although the actual probability of receiving no sentence fluctuated
with little overall change between 1983 and 1995, there has been an apparent change in sentencing
practice towards this outcome, as indicated by the positive difference between the predicted and
actual 1983 values. The decreased actual use of no sentence options between 1987 and 1991
reflects the significant reduction in numbers for two key groups of offenders with a high probabil-
ity of receiving no sentence - adult first offenders, many of whom were processed through the
Police Diversion Scheme from 1988, and youth offenders, most of whom instead attend Family
Group Conferences, following the introduction of the Children, Young Persons, and Their Fami-
lies Act 1989.

The reasons for the decreased use of monetary penalties and increased use of community service are
not clear and cannot be established from this statistical analysis. The potential for net-widening in the
application of community-based sentences as alternatives to imprisonment 1s discussed in section
11.4.2. Itis also possible that community service is being more widely used now as a substitute for a
monetary penalty where the offender would have difficulty in paying a fine.

Hall (1998) notes that the correct course for an offender unable to pay a fine is to ‘reduce the fine to a
level that is commensurate with the offender’s means’ (page D/381-2), but also that it is clear that the
Courts consider that community service ‘is also appropriate in cases
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where the offender lacks the means to pay a fine’ (page D/468). This was true even when community
service was a newly-introduced sentence option. An early study notes: ‘the ability to pay a fine was the
most common consideration amongst probation officers when distinguishing between offenders suitable for a
fine and for community service’ (Leibrich et al. 1984).

11.3 Effects of each statistical variable

11.3.1 Effects of seriousness and number of charges

The seriousness of the current offence, as measured by the Ministry of Justice seriousness scale, 1s
strongly related to both the probability of receiving a prison sentence and the probability of a mon-
etary penalty (as expected, given the definition of seriousness in terms of the average prison sentence
imposed, section 2.2.2). As the seriousness of the major offence in the current case increases, the
probability of imprisonment increases and the probability of a monetary penalty decreases (Figure
11.1). Similarly, as the number of charges proved as part of the current case increases, the probability
of imprisonment increases and the probability of a monetary penalty decreases. The offence serious-
ness and the number of charges are among the most significant variables in the logistic regression
models for prison sentences and monetary penalties.

Figure 11.1: Percentage of proved cases resulting in each type of sentence at five levels of
offence seriousness, 1995
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The other sentences show a range of relationships with offence seriousness. The general pattern is
that the highest probability of receiving a community-based sentence or suspended prison sentence 1s
for offences of low to moderate seriousness (1.e. seriousness scotes of >1-20 or >20-180) or moderate
to high seriousness (>180-365), with a lower probability for offences of very low or very high serious-
ness (Figure 11.1).

For community service, the highest probability occurs for offences of relatively low seriousness (1-60).
The use of periodic detention also peaks toward the low to moderate end of the range (20-60), al-
though the probability of a periodic detention sentence is almost as high for offences of moderate
seriousness (60-180) and periodic detention continues to be frequently used at the moderate to high
end of the range (180-365).

Supervision and community programme show less of a relationship with offence seriousness. The
probability of receiving these sentences 1s low for offences of very low or very high seriousness, but is
fairly constant across the intermediate range, although supervision shows a somewhat higher probabil-
ity for offences of moderately high seriousness.

11.3.2 Effects of offence type

Various types of offence are significant in the models for different sentences, in addition to the general
effect of offence seriousness. To some extent these variables overlap. For example, most of the
offences in the very high seriousness group (>3065) are serious offences against the person (e.g. homi-
cide, mnjury assaults, aggravated robbery, sexual violation), while other offence groups (e.g; traffic of-
fences) are concentrated in the lower seriousness groups.

The probability of receiving a prison sentence is greater if the most serious offence in the current case
1s a violent offence. This 1s particularly so for the serious types of violent offences (serious offences
against the person), but is also true for violent offences with lower seriousness scores, such as domestic
violence and minor offences against the person (mainly common assaults and threats). This finding is
consistent with the legal guidelines on the use of imprisonment for violent offences (Criminal Justice
Act 1985). The decrease in the use of imprisonment noted in the previous section has had least effect
on the imprisonment rates for serious offences against the person. As documented in a previous
report (Triggs 1998), not only have imprisonment rates for the more serious of the violent offences
not declined, but sentence lengths have increased.

Domestic violence is a key offence group for two other sentence types: supervision and community
programme.’ Domestic violence is the most significant variable determining the probability of receiv-
ing these sentences. An offender is five times more likely to get

> ‘Domestic violence’, as defined for this study, includes only those offences recorded as ‘male assaults female’,

‘common assault (domestic)’ or ‘assault on a child’.
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supervision or community programme than another sentence if the current offence is domestic vio-
lence, compared to a statistically similar offender who has committed another type of offence. The
use of supervision for domestic violence increased significantly in the early 1990s, at the same time as
the use of imprisonment and other community-based sentences decreased.

If the current offence is a breach of periodic detention, then the odds of recetving a prison sentence
or a periodic detention sentence are increased. However, the use of imprisonment for breaching a
periodic detention sentence has decreased very significantly over the last decade and a half, whereas
the use of periodic detention for this offence has increased. The mmplications of this finding are
discussed further in section 11.4.1.

Offence groups that are mainly comprised of relatively less serious offences that do not involve vio-
lence (e.g. traffic, property and disorder offences) are more likely to result in the less serious sanctions,
community service and monetary penalties. The use of imprisonment has decreased for these of-
fences since 1983.

11.3.3 Effects of plea

A guilty plea appears to increase the probability of receiving community service, supervision or a
monetary penalty, but decreases the probability of receiving a prison sentence or periodic detention.

11.3.4 Effects of gender

Gender ‘is not in and of itself a justification for discriminating between offenders” (Hall 1998, page B173-4).
Yet, the results of the multivariate modelling show that females are more likely than males to receive
community service, community programme or no sentence and less likely to receive a prison sentence,
periodic detention or a monetary penalty. Thus, gender differences in sentencing persist even after
taking account of differences in the type and seriousness of the offence committed (e.g. the average
seriousness of offences committed by women is lower than for men) and in the extent of previous
offending (e.g. women have fewer previous convictions on average; section 3.1). Indeed, gender 1s the
amongst the most significant variables influencing the probability of receiving a community service
sentence or a monetary penalty.

The reason for these gender differences 1 sentencing cannot be determined from the statistical analy-
sis. For example, it is possible that at least some of this difference may be due to factors that could not
be measured in this study, such as systematic differences between the sexes in the average circum-
stances of cases (e.g. gender differences in the relative gravity of offending even within specific of-
fence types or gender differences in the actions or circumstances of the average offender).
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11.3.5 Effects of age

As noted 1n section 2.2.1, age is considered important as an indicator of rehabilitative potential, so that
a youthful offender may receive a lesser sentence than a more mature offender. The Criminal Justice
Act 1985 states that prison sentences should not be imposed on a person under the age of 16, except
for a purely indictable offence, and discourages the use of imprisonment except as a last resort for
young offenders. Periodic detention cannot be imposed on people aged under 15 years. The Youth
Court cannot impose prison or community-based sentences.

These guidelines are certainly being followed in practice. Offenders aged under 17 have an extremely
low relative risk of receiving any of the sentences considered here, but especially the more serious
sentences of imprisonment and periodic detention. The relative use of these sentences has also de-
creased since 1983, following the two major legislative changes, the Criminal Justice Act 1985 and the
Children, Young Persons, and Their Families Act 1989.

The latter Act had a major effect on the number of youth offenders who are dealt with by the court
system, as most offenders aged under 17 are now dealt with by Family Group Conferences. One effect
of this change is that a much smaller proportion of the proceedings involving youth offenders now
result in a conviction or a proved outcome. The relatively few proved cases for youth offenders
therefore tend to be for serious offences. Because of this, the actual percentage of cases resulting in a
prison sentence has increased for youth offenders, even though the relative use of imprisonment
(taking the seriousness of the offence into account) has decreased significantly.

Offenders aged 17-19 or 30 plus are less likely to receive a monetary penalty, but more likely to receive
community service, supervision, or community programme than offenders aged 20 to 29 years.

11.3.6 Effects of ethnicity

As noted in section 2.2.1, people of different ethnic or cultural groups must be treated equally, al-
though ‘alternative means of rehabilitation which appropriately take account of different cultural or ethnic
values should be utilised’ (Hall 1998, page B/173). In particulat, the community programme sentence is
seen as a means to achieve this. Although the community programme sentence has never been widely
used, Miorti and Pacific offenders are about twice as likely to receive this sentence as Pakeha/Other
offenders, once the effects of other factors have been taken into account.

Two other community-based sentences, periodic detention and community service, are also used rela-
tively more for Maori and Pacific offenders, whereas these ethnic groups are less likely to receive a
monetary penalty. The use of imprisonment did not differ between ethnic groups, once other factors
had been taken into account (such as the differences between ethnic groups in the type and seriousness
of offences committed and in the extent of previous offending; section 3.1).
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11.3.7 Effects of criminal history variables

Various criminal history variables were tested in the logistic regression models, including the number
of previous proved cases, the weighted sum of the past seriousness scores, the rate of conviction
(number of proved charges per year), the time since the most recent previous case, and the previous
sentences imposed.

Each of these variables shows some relationship to the probability of each type of sentence and
various forms of these variables were significant in most of the models. However, the criminal history
variables, with the exception of the previous sentence variables (see the following section), are not
generally amongst the most significant variables, once the effects of other variables were taken into
account.

The greater the number, seriousness and frequency of previous cases, and the shorter the time since
the previous case, the greater the probability of a prison sentence and the lower the probability of a
monetary penalty. The use of imprisonment has decreased since 1983 for offenders with any number
of previous cases.

Criminal history is a distinguishing factor between offenders sentenced to periodic detention com-
pared to community service. As the number of previous cases incteases, the probability of periodic
detention increases, whereas the probability of community service decreases. However, at very high
levels of previous offending the probability of periodic detention decreases again, as imprisonment
becomes more likely.

The probability of community programme also tends to be higher for offenders with a moderate to
high level of previous offending, although criminal history variables are of limited significance in the
community programme model (and the model as a whole is very poor). Supervision shows weak
relationships with criminal history variables, although the use of supervision does tend to increase as
the rate of conviction increases. Criminal history variables are of limited significance in the supervi-
sion model once other factors are accounted for.

Sentencing practice has changed significantly since 1983 with respect to criminal history variables. The
use of periodic detention for offenders with several previous cases has increased, while the trend for
imprisonment has been in the opposite direction. Also, supervision used to be less likely for persistent
offenders, but now the probability of supervision is higher for offenders with several or many previous
cases than for those with one or a few previous cases.

Community service has shown the most significant change in trend. In the 1980s the probability of
recetving a community service sentence was fairly uniform across all levels of previous offending, but
in the 1990s community service is much more likely to be imposed on offenders with one or very few
previous cases. The use of community service for persistent offenders has also increased, but the
magnitude of the increase has been much greater for those with no or a few previous cases. The use
of monetary penalties, in contrast, has decreased for all offenders.
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11.3.8 Effects of previous sentences

The most recent sentence prior to the current case, and also other past sentences, have a significant
impact on the probability of the current sentence. This appears to be the strongest effect of any
criminal history variable in most models, although the relationship between previous sentences and
other criminal history variables are obviously not independent. That is, the previous sentence variables
may be the most significant criminal history variable because they provide a useful summary of the
criminal history, as the previous sentence is itself influenced by the number and type of convictions
that have occurred in the past.

Nonetheless, the previous sentence variables did stand out as key factors in the models, even though a
range of other criminal history variables were also tested. Therefore, the previous sentences (and
particularly the most recent sentence) appear to have an additional, independent effect on the current
sentence. The direction of the effect for all sentences is towards an escalation of the current sentence.
Thus, the previous sentence increases the risk of the same sentence or a more serious sentence, but
decreases the risk of less serious sentences, all other factors being equal:

e A most recent or other previous sentence of imprisonment increases the probability that the cut-
rent sentence will be imprisonment, but decreases the probability of periodic detention, commu-
nity service or a monetary penalty.

e A most recent or other previous sentence of periodic detention increases the probability that the
current sentence will be imprisonment, a suspended sentence or periodic detention, but decreases
the probability of community service or a monetary penalty.

e A most recent or other previous sentence of supervision increases the probability that the current
sentence will be a prison sentence or suspended prison sentence, supervision or community pro-
gramme, but decreases the probability of a monetary penalty.

e A most recent or other previous sentence of community programme incteases the probability that
the current sentence will be a prison sentence, supervision or community programme, but de-
creases the probability of periodic detention or a monetary penalty.

e A most recent or other previous sentence of community service increases the probability that the
current sentence will be periodic detention, community service or supervision, but decreases the

probability of a monetary penalty.

The implications of this finding are discussed in the following section.
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11.4 Interaction effects

11.4.1 ‘Fast-tracking’ or sentence escalation

The results summarised in the previous section indicate that having a previous community-based sen-
tence decreases the probability of receiving a monetary penalty and increases the probability of receiv-
ing a further community-based sentence or prison sentence. Given this finding, any increase in the use
of community-based sentences may lead to a reinforcing cycle of sentence escalation, or ‘fast-tracking’
of offenders toward more serious sentences.

Therefore, the increased use of community service for offenders who would previously have received
a monetary penalty may in turn have led to a greater use of community service and other community-
based sentences for the same offenders when they are reconvicted. Following the next reconviction,
the same process is repeated, and so on in a reinforcing feedback cycle, increasing the use of supervi-
sion and periodic detention and ultimately putting pressure on the use of imprisonment.

With the increased use of community-based sentences, a separate but related reinforcing effect is also
likely. Increasing the number of people serving community-based sentences increases the number of
people breaching these sentences. A breach of a community-based sentence, and especially a breach
of periodic detention, puts the offender at higher risk of a periodic detention or prison sentence,
thereby further reinforcing increases in the use of serious sentences.

The number of periodic detention sentences imposed increased by 2.8 times between 1982 and 1997.
Over the same period the number of breaches of periodic detention increased by 2.4 times. By 1995,
cases involving a breach of a periodic detention sentence accounted for 9% of cases resulting in
periodic detention.

This cycle of escalation will only occur if offenders serving a community-based sentence have a similar
or higher rate of reconviction than offenders who receive monetary penalties (i.e. if community-based
sentences reduce the rate of reconviction then there would be fewer re-offenders to whom sentence
escalation could apply). However, the analysis presented in Appendix II indicates that the sentence
imposed is not a major factor in determining the probability of reconviction and that, if anything,
offenders sentenced to a monetary penalty have lower reconviction rates.

One effect of sentence escalation is increased pressure on the use of imprisonment, as offenders are
‘fast-tracked’ up the penalty scale to imprisonment sentences. However, the effect of this has been
countered by the change in the use of imprisonment relative to community-based sentences. In par-
ticular, the use of imprisonment for offenders who have breached a periodic detention sentence is now
greatly reduced compared to the 1980s. In 1983, 32% of offenders who breached a periodic detention
sentence received a prison sentence, compared to 16% in 1995. Conversely, 29% of offenders who
breached

127



a periodic detention sentence in 1983 received a periodic detention sentence, compared to 51% in
1995.

Similarly, although the likelihood of imprisonment is still relatively higher for offenders whose most
recent sentence was periodic detention, the use of imprisonment for this group of offenders has
decreased considerably. In 1983, 26% of offenders whose most recent sentence was periodic deten-
tion received a prison sentence as the current sentence, compared to 14% in 1995. The use of impris-
onment following community service has also decreased, as has the use of imprisonment in general for
offenders with several previous convictions.

These changes in the use of imprisonment have further increased the use of periodic detention and
supervision, as offenders who would previously have gone to prison are now more likely to recetve the
more serious community-based sentences than in the 1980s.

This analysis indicates the need for an awareness of the potential flow-on effects of the increased use
of community-based sentences for low-end offences. There are also other potential implications of
this change in sentencing practice, such as the cost of administering additional community-based sen-
tences and the potential loss of fines revenue. On the other hand, these factors must be weighed
against the potential benefits of the increased use of community-based sentences, such as the involve-
ment of the offender with the community, the value of work done on periodic detention or commu-
nity service, and the benefits of programmes attended while on supervision or community programme.
More research is needed on evaluating these factors.

11.4.2 Alternatives to imprisonment and ‘net-widening’
Alternatives to imprisonment and why the prison population continues to increase

The original aims of extending the range of community-based sentences available and promoting the
use of these sentence were to reduce the use of imprisonment and to encourage community involve-
ment. The intention was both to reduce costs and to provide options that improved the outcomes for
offenders and society (Penal Policy Review Committee 1982). Thus, community-based sentences were
originally viewed as an alternative to imprisonment.

However, each of these sentences now appears to be considered as a sentence in its own right (as
outlined m Hall 1998), although: ‘Whether community service (or indeed any of the community-based

sentences) should be seen as an alternative to imprisonment or as a sentence in its own right is an open ques-

tion.” (Hall 1998, page D /467).

Despite the very widespread use of community-based sentences, the prison population has continued
to grow. Because of this, new alternatives to imprisonment are often proposed. For example, the
suspended prison sentence was introduced in 1993 and the home detention option (electronic moni-
toring) is about to be extended.
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To a large extent, the growth of the prison population has been due to the increase in the number of
serious offences being dealt with by the criminal justice system and the significant increase in the
length of prison sentences imposed and served for serious violent offences (Triggs 1995, 1997, 1998).
Trends in these serious offences have by far the largest effect on the size of the prison population due
to the very long sentences served by these offenders.

On the other hand, the very substantial increase in the use of alternatives to imprisonment (commu-
nity-based sentences and suspended prison sentences) should have had more of an impact on reducing
the prison population than they have had. Although imptisonment rates for many offences and of-
fenders have decreased, these decreases have been much smaller than the overall increases in the use of
community-based sentences and suspended sentences. This finding suggests that net-widening has
occurred, as discussed below. In addition, there appear to be feedback effects from the use of these
sentences that actually increase the pressure on the use of imprisonment. These feedback effects
include sentence escalation for community-based sentences (section 11.4.1) and the high activation
rates for suspended sentences (Spier 1998).

Net-widening

The widespread application of sentences intended as an alternative to imprisonment to offenders who
would not otherwise have recetved a prison sentence is known as ‘net-widening’. One of the reasons
it is so difficult to avoid net-widening is the size and nature of the target population of offenders.

The logistic regression model of imprisonment, desctribed in Chapter Four, was able to identify of-
fenders with close to a 100% probability of imprisonment, while other offenders had nearly a zero risk
of imprisonment (Figure 11.2). However, this does not mean that most people who receive a prison
sentence necessarily have a high risk of imprisonment. Forty percent of the people who actually get a
prison sentence are derived from that group of offenders who have less than a 25% predicted prob-
ability of receiving a prison sentence, whereas people who have a predicted probability of over 75%
account for just 17% of the total prison sentences.

This apparently counter-intuitive result is because the distribution of offenders is highly clustered
around the low end of the scale (Figure 11.2). There are 72,828 offenders in the 1995 data-set who
have less than a 25% predicted probability of receiving a prison sentence. Even at a very low average
probability of imprisonment of 4%, these offenders account for 72,828*0.04=2971 prison sentences.
In contrast, very few offenders have a high probability of receiving a prison sentence, therefore this
group accounts for fewer prison sentences (1475 offenders with an average probability of 0.83 result-
ing in 1222 prison sentences). A further 1877 of those who receive a prison sentence have a 25-50%
probability of imprisonment and 1327 have a 50-75% probability.

Thus, although the factors that lead to a high probability of imprisonment are clear (i.e. offences of
very high seriousness, especially violent offences committed by persistent offenders), relatively few
offenders fall into this high probability group, compared to the
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much larger number with a low to medium probability of imprisonment. This means a very large
number of offenders are eligible to be considered for sentences that are alternatives to imprisonment
at the low to medium end of the scale.

Therefore, even a very small shift towards community-based sentences can result in a very large number
of these sentences being imposed, with relatively little impact on the number of prison sentences
mmposed. This 1s particularly so if, as for community service, the sentence 1s targeted as the lower end
of the range, where the greatest numbers of offenders are.

Figure 11.2: Plot of the predicted probability of receiving a prison sentence versus the actual
proportion receiving a prison sentence and the number of offenders at each level of probabil-
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The introduction of the suspended prison sentence in 1993 provides a good example of the potential
for net-widening. From Chapter 5, the factors influencing the use of suspended sentences are similar
to the characteristics that indicate a moderate level of risk

¢The choice of imprisonment in individual cases will certainly be much more clear-cut than is indicated by the
statistical results, given the case-specific citcumstances of the offence and offender that could not be statistically
measured for this study. Nevertheless, there is still likely to be a significant group of offenders for whom prison
1s an option but not a certainty (e.g. for those who have committed moderately serious offences and who have
several previous convictions).
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of imprisonment, with the exception of the greater use of imprisonment for male offenders. The risk
of imprisonment can be predicted using the prison model. Offenders who received a suspended
sentence in 1995 have an average predicted probability of receiving a prison sentence of 25%, about
the same as the 27% probability for offenders who actually received a prison sentence of less than six
months, but lower than the average predicted probability of 44% for those imprisoned for between six
months and two years.

These findings suggest that offenders who receive a suspended sentence are similar to offenders who
get short prison sentences. This result is consistent with the finding of previous research (Spier 1995-
98) that the main reduction in prison receptions has occurred for prison sentences of less than six
months rather than in the six months to two years range set down in the Act.

However, the previous research also shows that most suspended sentences have not been imposed in
place of prison sentences, but rather in place of or in addition to community-based sentences. Why is
this so, if the sentence has been targeted at the same risk of imprisonment level as those who get short
prison sentences? The answer may lie in the difficulty of targeting such offenders accurately, as ex-
plained in the previous section. Thus, the type of offender who is most likely to receive a short prison
sentence has a predicted probability of imprisonment of around 25% and therefore has a 75% prob-
ability of receiving a non-custodial sentence (mainly periodic detention or supervision).

This group of offenders with a probability of imprisonment of about 25% mainly comprises offend-
ers in one of three groups:

e Offenders who have committed offences of relatively low seriousness but who have many previ-
ous convictions (e.g. driving while disqualified, average seriousness 33, with an average of 17 pre-
vious cases and 5 previous periodic detention sentences)

e Offenders who have committed offences of moderate seriousness and who have several previous
convictions (e.g. burglary, average seriousness 87, with an average of 11 previous cases and 3
previous periodic detention sentences)

e Offenders who have committed more serious offences but who have fewer previous convictions
(e.g. aggravated assault or assault causing injury, average seriousness 240, with an average of 8
previous cases and 1 previous periodic detention sentence).

As pointed out above, the majority of offenders have a risk of imprisonment of less than 25% (as
predicted by the statistical model), yet this category supplies the largest number of actual prison sen-
tences, due to the far greater number of offenders in this category. Even allowing for the significant
improvement in sentence targeting once case-specific circumstances are taken into account, there re-
mains some potential to impose a large number of sentences as an ‘alternative to prison’, by targeting
the right general group of offenders, and yet not actually impose the alternative sentence on the spe-
cific offenders
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who would otherwise have received a prison sentence. The large number of people in the moderate
risk category (L.e. the target group for alternative sentences) means that large numbers of the alterna-
tive sentence can be potentially imposed without making much of a difference to the number of
prison sentences imposed.

In the case of suspended sentences this has a double effect. Not only is the reduction in the number
of people receiving prison sentences less than hoped for, but the large number of suspended sen-
tences imposed, in combination with high reconviction rates, means that a significant proportion of
suspended sentences are activated, thereby adding to the prison population. Also, the offence leading
to the reconviction may be more likely to receive a prison sentence, further adding to the increase in
imprisonment.
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Appendix I: Factors influencing the ‘no sen-
tence’ options

Just under 5% of offenders in 1995 received no sentence as a result of their proved case. That is, they
were convicted and discharged, discharged without conviction or admonished in the Youth Court.

A summary of the statistical factors that influence the probability of receiving no sentence are pre-
sented here (Table I.1) to assist in the interpretation of results in the main part of this report on
sentencing. For example, the results for ‘no sentence’ options help explain the findings that youth
offenders (aged under 17) have a relatively low probability of all sentences and that female offenders
have a relatively low probability of receiving a monetary penalty.

The factors that increase the relative probability of receiving no sentence are:

a low seriousness offence (seriousness score of 20 or less, especially disorder offences)
one or a small number of charges in the current case

a young offender (aged under 17) or an offender aged 30 or more

a female offender

an offence against justice

Conversely, factors that decrease the relative probability of receiving no sentence are:

e atraffic offence (imprisonable traffic offences commonly result in a driving disqualification even if
no other sentence 1s imposed)

a drug offence or serious offence against the person

a Miori offender

a previous periodic detention or community service sentence

a previous offending history.
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Table I.1: Logistic regression model for ‘no sentence’ options, 1995

Variable Category Odds ratio Chi-square P Rank
Current seriousness >1-20 1.135 5.6 0.0177 29
>20-180 0.617 50.5 0.0001 12
>180-365 0.534 10.2 0.0014 23
>365 0.386 17.3 0.0001 18
Current charges 2-4 0.444 325.9 0.0001 2
5+ 0.197 188.2 0.0001 6
Current offence Serious against person 0.585 15.1 0.0001 19
Domestic violence - - - -
Minor against person - - - -
Drugs 0.585 63.1 0.0001 9
Breach pd 2.880 264.7 0.0001 4
Other against justice 3.844 325.2 0.0001 3
Disorder/other 2.141 231.3 0.0001 5
Traffic 0.032 914.9 0.0001 1
Plea Guilty 0.610 89.3 0.0001 8
Gender Female 1.391 53.0 0.0001 11
Age group <17 3.937 132.9 0.0001 7
17-19 - - - -
30+ 1.363 62.3 0.0001 10
Ethnicity Miori 0.877 12.8 0.0004 21
Pacific - - - -
Most recent sentence Prison - - - -
Periodic detention 0.781 21.8 0.0001 16
Comm. programme - - - -
Comm. service 0.797 6.6 0.0100 26
Supervision - - - -
Previous sentence Prison - - - -
Periodic detention 0.848 7.2 0.0072 25
Comm. programme - - - -
Comm. setvice 0.887 4.8 0.0288 31
Supervision - - - -
Previous offence Breach cbs 1.149 5.8 0.0161 27
Previous proved cases 1-3 0.698 37.2 0.0001 14
4-10 0.628 40.5 0.0001 13
11+ 0.734 12.0 0.0005 22
Previous setiousness >10-60 0.741 27.9 0.0001 15
>60-180 0.744 214 0.0001 17
>180 0.854 4.8 0.0282 30
Time since previous case 1 month or less - - - -
>1 month-1 year 0.828 14.6 0.0001 20
>1-4 years 0.855 8.8 0.0029 24
Rate of conviction 2-8 charges per year 0.899 5.8 0.0163 28

>8 charges per year

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).
The most significant variable (highest Wald Chi-square, lowest probability P), is rank “1°.
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Appendix ll: The effect of sentence type on
recidivism rates

Introduction

The actual effects of changes in sentencing practice will depend in part on differences in recidivism
(reconviction) rates between sentence types. In particular, one of the effects of increasing the use of
community-based sentences for less serious cases is that subsequent sentences imposed on the same
offenders are also more likely to be community-based sentences or prison sentences. This potential for
sentence escalation would have less of an impact if community-based sentences have lower recidivism
rates than monetary penalties. That is, if a smaller proportion of people sentenced to community-
based sentences reoffend, then sentence escalation will apply to a smaller proportion of people. In-
deed, one of the main aims of community-based sentences is to reduce reoffending.

A full analysis of the factors that influence recidivism rates is too large a topic to cover in detail in this
report. However, because of its relevance to the sentencing issue, a summary of results from a simple
model is included here.

Methods

As for the sentencing analysis, logistic regression modelling was used to determine the factors influ-
encing the recidivism rate. The aim of the analysis was to see if different sentences have any effect on
recidivism rates once the effect of other factors (such as an offenders previous criminal history) are
taken into account.

Recidivism was measured as a simple dichotomous variable — whether or not the offender was reconvicted
for any other offence in the two years following the conviction date of their 1991 proved case or, for
offenders who served a prison sentence as a result of their 1991 case, whether they were reconvicted
within two years of their estimated release date.

This very simple measure of recidivism does not take into account other important measures of the
success of a sentence either from the recidivism perspective (e.g. the frequency and seriousness of
reoffending) or from other perspectives (e.g. skills learnt, reparation made to the victim or community,
or changes in attitude or behaviour).

The 1991 data was used to maximise the inclusion of offenders serving longer prison sentences. The
full two-year follow-up was possible for all but those prison inmates serving very long sentences, with
estimated release dates after mid-1996. This group comprised less than 0.1% of the total 1991 sample.
Prison release dates for prisoners eligible for parole were estimated on the basis of the average propor-
tion of the sentence served before parole (Spier 1995).
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The logistic modelling methods used to develop the sentence models (Chapter 2) were also used for
the recidivism model. The same explanatory variables were used, to simplify comparisons to the
models developed in the body of this report, with one exception. The ‘most recent previous sentence’
variables were excluded and the ‘previous sentence’ variables modified to include the most recent
sentence. For example, if the most recent sentence prior to the 1991 case was a periodic detention
sentence, or any other previous sentence was periodic detention, then the ‘previous periodic detention
sentence’ variable would be set at one.

Two models were developed. The first model excluded the 1991 sentence type and instead used the
model developed to predict the recidivism rate that would be expected for each sentence type, taking
into account the type of offender who is likely to receive each sentence. The second model included
the sentence imposed for the 1991 case as a potential explanatory variable, to test whether sentence
type 1s a significant predictor of recidivism.

Results

Both logistic regression models achieved a highly significant overall fit to the data, as indicated by log
likelihood ratios significant at the 0.0001 level of probability. Neither of the models had a significant
residual (unexplained variation) term.

Figure I1.1: Plot of the predicted recidivism rate versus the actual proportion reconvicted in
the two years following cases finalised in 1991
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The first model, developed without the current (1991) sentence variables, was used to calculate the
predicted recidivism rate for each sentence type based only on the criminal history and demographic
characteristics of the offender and the type and seriousness of the current offence. The model achieved
a high level of predictive accuracy. That is, when the actual recidivism rates are plotted against the rate
predicted by the model, the results are close to the ideal line (Figure II1.1). The results were equally
good when the 1991 data-set was divided in half, with one half used to develop the model and the
other half used to test the fit on unseen data (not shown).

The percentage of offenders reconvicted within two years of their 1991 case (or estimated date of
release from prison) differs between sentence types (Table II.1). Offenders sentenced to imprison-
ment or periodic detention had the highest actual reconviction rates, at 82% and 77% of offenders
reconvicted respectively. However, these sentences also had the highest predicted reconviction rates,
indicating that the characteristics of the offenders receiving these sentences were also the characteris-
tics of offenders more likely to be reconvicted (see below).

Similarly, while offenders receiving community service or a monetary penalty or no sentence had lower
reconviction rates, this would be predicted on the basis of their characteristics. Supervision and com-
munity programme had intermediate levels of both actual and predicted reconviction rates.

Table II.1: Actual percentage of offenders reconvicted within two years compared to the
percentage predicted using the logistic regression model, by sentence type

Percent reconvicted

Actual Predicted
Prison 81.8 83.0
Periodic detention 76.9 74.4
Community programme 69.7 73.6
Community service 51.8 50.7
Supervision 66.4 65.2
Monetaty penalty 46.2 47.7
Other sentence 63.7 63.2
No sentence 53.4 55.9

In general terms, the predicted reconviction rates were similar to the actual rates, indicating that the
sentence type does not have a major independent effect on recidivism. The community-based sen-
tences, except community programme, had slightly higher actual reconviction rates than would be
expected on the basis of the statistical characteristics of the offender that determined the predicted
rates. Conversely, prison, monetary penalties and no sentence had slightly lower actual reconviction
rates than would be expected.
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As these differences are quite small, a second logistic model was developed, with sentence type as one
of the potential explanatory variables, to test the explicit effect of sentence type on recidivism.

The results of the second model indicate that the most important variables for predicting recidivism
are the criminal history and demographic group of the offender (Table II1.2), with less significant
effects from the type and seriousness of offence and the type of sentence served.

The two most important variables are the length of time between the 1991 case and the case prior to
that and the total number of previous cases. The longer the gap between the current and previous
case, the lower the odds of being reconvicted. For example, offenders whose previous conviction
occurred less than a year prior to the current case are more than four times as likely to be reconvicted
compared to offenders who haven’t had a conviction within the last four years.

Similarly, the greater the number of previous cases, the higher risk of reconviction. A high rate of
conviction (a large number of proved charges per year) is also associated with an elevated risk of
reconviction.

Age 1s also a very significant factor for predicting recidivism. Offenders aged under 20, and especially
those aged under 17, are more likely to be reconvicted, while older offenders are less likely to be
reconvicted, relative to 20 to 29 year olds. Females are less likely than males to be reconvicted, even
when other characteristics of criminal history and offending are taken into account. Maori and Pacific
peoples also have a higher risk of reconviction.

The seriousness of the current offence, which was a key factor in determining sentencing, has rela-
tively little impact on recidivism. In fact, people convicted of more serious offences (those with
seriousness scores of more than 180 and especially more than 365) had a lower relative risk of recon-
viction. Offenders who have committed an offence against the person (e.g. a violent offence) and
traffic offenders have a lower probability of reconviction than property offenders. The number of
charges in the current case and the plea do not appear to be related to the probability of reconviction.

Offenders sentenced to periodic detention, supervision and community service appear to have a higher
probability of reconviction than offenders recetving a monetary penalty. However, imprisonment and
community programme do not appear to have a significantly higher recidivism rate, once the character-
istics of offenders given these sentences are taken into account.

Previous community-based and imprisonment sentences also appear to increase the risk of recidivism.
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Table II.2: Logistic regression model of the probability of reconviction, 1995

Variable Category Odds ratio Chi-squate P Rank
Current seriousness >1-20 1.143 311 0.0001 23
>20-180 1.288 75.3 0.0001 16
>180-365 - - - -
>365 - - - -
Current charges 2-4 - - - -
5+ - - - -
Current offence Setious against person 0.737 25.1 0.0001 25
Domestic violence 0.727 27.7 0.0001 24
Minor against person  0.894 4.5 0.0346 33
Drugs 0.918 5.8 0.0163 30
Breach pd - - - -
Other against justice - - - -
Disorder/other 1.100 4.5 0.0337 32
Traffic 0.801 83.6 0.0001 14
Plea Guilty - - - -
Gender Female 0.695 176.6 0.0001 11
Age group <17 3.719 189.1 0.0001 9
17-19 2.226 806.9 0.0001 3
30+ 0.607 526.8 0.0001
Ethnicity Maori 1.440 274.0 0.0001 6
Pacific 1.369 54.0 0.0001 18
Current sentence Prison - - - -
Periodic detention 1.367 171.2 0.0001 12
Comm. programme - - - -
Comm. service 1.181 32.5 0.0001 22
Supetvision 1.213 14.2 0.0002 27
Previous sentence Prison 1.089 5.6 0.0176 31
Periodic detention 1.209 44.4 0.0001 19
Comm. programme 1.253 10.5 0.0012 28
Comm. service 1.172 20.6 0.0001 26
Supetvision 1.086 8.2 0.0043 29
Previous offence Breach cbs 1.079 4.2 0.0407 34
Previous proved cases 1-3 1.249 35.0 0.0001 21
4-10 1.953 218.3 0.0001 7
11+ 3.045 363.3 0.0001 5
Previous setriousness >10-60 1.291 81.0 0.0001 15
>60-180 1.326 62.6 0.0001 17
>180 1.372 39.8 0.0001 20
Time since previous case 1 month or less 9.036 1320.0 0.0001 2
>1 month-1 year 4.364 1781.9 0.0001 1
>1-4 years 1.558 188.7 0.0001 10
Rate of conviction 2-8 charges per year 1.404 191.8 0.0001 8
>8 charges per year 2.006 91.8 0.0001 13

Note: An odds ratio of >1.0 indicates a high relative risk (i.e. more likely to receive this sentence than the reference group).
The most significant variable (highest Wald Chi-square, lowest probability P), is rank “1°.
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These findings don’t necessarily indicate that the community-based sentences are less effective at pre-
venting reoffending. The results may, for example, indicate that people receiving these sentences have
other characteristics that increase reoffending that could not be measured statistically. On the other
hand, a wide range of variables were taken into account that should be broadly indicative of the
characteristics of the offender, such as previous criminal history, yet the sentence type was still relevant
over and above these factors. At the least, these findings call into question the assumption that com-
munity-based sentences have positive benefits in terms of reducing recidivism.

If community-based sentences do not reduce recidivism rates, especially relative to monetary penalties,
then the feedback effect of sentence escalation on the number of correctional sentences served (1.e. an
increase in the use of community-based sentences leading to a further increase in the use of commu-
nity-based sentences and imprisonment) will not be offset be a reduction in numbers due to lower
recidivism rates. In fact, if recidivism rates for community-based sentences, and periodic detention in
particular, are higher than for monetary penalties, then the feedback effect is likely to be intensified.

142



	 
	Contents
	Foreword 
	Acknowledgements 
	Tables 
	Executive Summary 
	1  Introduction 
	1.1  Statistical factors influencing sentencing 
	1.2  Changes in sentencing practice 
	1.3  Outline of the report 
	2  Statistical methods 
	2.1  Development of the data-sets 
	2.2  Selection of explanatory variables 
	2.2.1  Potential influences on sentencing 
	2.2.2  Description of explanatory variables 
	2.3  Fitting and testing of the logistic regression models 
	3  Explanatory variables: trends and 
	3.1  Relationships between selected explanatory variables 
	3.2  Trends in the explanatory variables 
	4  Imprisonment 
	4.1  Background 
	4.2  Single variable analysis of current factors influencing sentencing 
	4.3  Multivariate analysis of current factors influencing sentencing 
	4.3.1  The fit and accuracy of the 1995 model 
	4.3.2  Results of the 1995 model 
	4.4  Changes in the use of imprisonment 
	5  Suspended prison sentences 
	5.1  Background 
	5.2  Single variable analysis of current factors influencing sentencing 
	5.3  Multivariate analysis of current factors influencing sentencing 
	5.3.1  The fit and accuracy of the 1995 model 
	5.3.2  Results of the 1995 model 
	6  Periodic detention 
	6.1  Background 
	6.2  Single variable analysis of current factors influencing sentencing 
	6.3  Multivariate analysis of current factors influencing sentencing 
	6.3.1The fit and accuracy of the 1995 model 
	6.3.2  Results of the 1995 model 
	6.4  Changes in the use of periodic detention 

	
	7  Community service 
	7.1  Background 
	7.2  Single variable analysis of current factors influencing sentencing 
	7.3  Multivariate analysis of current factors influencing sentencing 
	7.3.1  The fit and accuracy of the 1995 model 
	7.3.2  Results of the 1995 model 
	7.4  Changes in the use of community service 
	8  Community programme 
	8.1  Background 
	8.2  Single variable analysis of current factors influencing sentencing 
	8.3  Multivariate analysis of current factors influencing sentencing 
	8.3.1  The fit and accuracy of the 1995 model 
	8.3.2  Results of the 1995 model 
	8.4  Changes in the use of community programme 
	9  Supervision 
	9.1  Background 
	9.2  Single variable analysis of current factors influencing sentencing 
	9.3  Multivariate analysis of current factors influencing sentencing 
	9.3.1  The fit and accuracy of the 1995 model 
	9.3.2  Results of the 1995 model 
	9.4  Changes in the use of supervision 
	10  Factors influencing monetary penalties 
	10.1  Background 
	10.2   Single variable analysis of current factors influencing sentencing 
	10.3  Multivariate analysis of current factors influencing sentencing 
	10.3.1  The fit and accuracy of the 1995 model 
	10.3.2  Results of the 1995 model 
	10.4  Changes in the use of monetary penalties 
	11  Summary and interaction effects 
	11.1  Outline of methods and limitations 
	11.2  Overall changes in sentencing 
	11.3  Effects of each statistical variable 
	11.3.1  Effects of seriousness and number of charges 
	11.3.2  Effects of offence type 
	11.3.3  Effects of plea 
	11.3.4  Effects of gender 
	11.3.5  Effects of age 
	11.3.6  Effects of ethnicity 
	11.3.7  Effects of criminal history variables 
	11.3.8  Effects of previous sentences 
	11.4  Interaction effects 
	11.4.1  'Fast-tracking' or sentence escalation 
	11.4.2  Alternatives to imprisonment  and 'net-widening'  
	References 
	Appendix I:  Factors influencing the 'no sentence' options 
	Appendix II:  The effect of sentence type on recidivism rates 


